AGREEMENT

CITY OF LINCOLN

STATE OF NEBRASKA, DEPARTMENT OF ROADS
PROJECT NO. STPP-5214(2), STATE CONTROL NO. 12514
SHERIDAN BOULEVARD AT 33%° 8T, IN LINCOLN
INTERSECTION ROUNDABOUT

THIS AGREEMENT, made and entered into by and between the Cily of Lincoln, hereinafter
referred t{o as the "City", and the State of Nebraska, Department of Roads, hereinafter referred to
as the "State”,

WITNESSETH:

WREREAS, certain street improvements in the City have been designated as being eiigible
for Surface Transportation Program (STP) Funds by the Department of Transportation, Federa!
Highway Administration, hereinafter called the FHWA, in compliance with Federal taws pertaining
thereto, and

WHEREAS, STP Funds have been made available by Title 23 of the United States Code,
providing for impravements on eligible cily streets, and

WHEREAS, the Federal share payable will be a maximum of 80 per centum of the eligible
costs, up to a maximum of $200,000, and

WHEREAS, regulations for implementing the provisions of the above mentioned act
provide that the Federal share of the cost of those projects will be paid only to the State, and

WHEREAS, the City will supervise the contract letting and shall ensure that the project
receives the same degree of supervision and inspection as a project constructed under a contract
let and directly supervised by the State, and

WHEREAS, the regulaticns further permit the use of funds other than State funds in
matching Federal funds for improvements to those city streets, and

WHEREAS, the State is willing to cooperate to the end of obtaining Federal approval of the
prop-osed work and Federal funds for the construction of the proposed improvement, with the
undersianding that no State Funds are to be expended on this project, and

WHEREAS, the funding for the project under this agreement, includes pass-through
manies from the Federal Highway Administration (FHWA). If a non-federal entity expends
$300,00C or more in total federal awards in a fiscal year, then the A-133 audit is required as
explained further in this agreement, and

WHEREAS, Federal Regulations provide that the City shall not profit or otherwise gain

from iocai property assessments that exceed the City's share of project costs, and



WHEREAS, the City desires this project as shown on attached EXHIBIT "A" be constructed
under the designation of Project No. STPP-5214(2), as evidenced by the Resolution of the City
dated the day of . 2001, attached as EXHIBIT "B" and

made a part of this agreement, and

WHEREAS, the total cost of nonbetterment utility rehabilitation, ¢construction and
construction engineering is estimated to be $200,000, and

WHEREAS, the City has earmarked and will place in its fiscal budget $40,000, which is
estimated to be the City's share of the costs, however, both the State and City recognize this is
only an estimate and that final costs may be higher or lower, and

WHEREAS, the project is described as follows:

Reconstruct the 33™ and Sheridan intersection in Lincoln te provide a concrete roundabout.
Limits of construction are from 300 feet west of 33™ Street to 300 feet east of 33" Sireet and on
33" Street approximately 100 feet north of Sheridan to 100 feet south.

NOW THEREFORE, in consideration of these facts, the State and City agree as follows:
SECTION 1. The State agrees to present the project to the FHWA for its approval, if necessary.
SECTION 2. The funding for the project under this agreement includes pass-through federal
monigs from the FHWA. According to the Single Audit Act Amendments of 1996 (signed into law
by President Clinton on July 5, 1896) and the implementing regulaticns contained in OBM
Circular A-133, the A-'133 Audit is required if the non-federal entity expends $300,000 or mare in
total federal awards in a fiscal year. Non-federal entity means stale and local governments and
nen-grofit organizations.

The City shall have its finance officer or auditor, review the situation to determine what the
City must do to comply with this federal mandate. If appiicable, the expenditures related to the
FHWA should be shown in the Supplementary Schedule of Expenditures of the Federal Awards
under U.S. Department of Transportaticn as a pass-through Nebraska Depariment of Roads,
Federal CFDA Number 20.205. If an A-133 Audit is performed, the City shall send the audit
report to the Nebraska Department of Roads, Highway Audits Manager, P.0. Box 84759, Lincaln,
NE 68509-4758.

SECTION 3. The City, with assistance as may be required from the State, agrees to perform or
cause to be performed a preliminary survey and all necessary plans, specifications and estimates
for the proposed work. The City agrees to acquire any or all permits necessary to accomplish the

project and shall present all plans, specifications, estimates to the State for approval.
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SECTION 4. The City agrees to provide the State with current project schedules, and progress
reports of critical milestones (start date, public meetings/hearings, P.1.H., 100% plans, letting
date, construction start and ending date, etc.)

SECTION 5. The City shall design the project accerding to the current publications of State of
Nebraska Standard Specifications for Highway Construction, AASHTO Palicy on Geometric
Design of Highways and Streets, the Minimum Design Standards of the Board of Classifications
and Standards and the Americans with Disabilities Act (ADA} Accessibility Guidelines. All plans

specifications and bid proposals, permits and any other contract documents must be submitted to

and approved by the State prior to any bid letting. Any deviations from the above must be

approved by the State.

SECTION 6. The State and City agree that the construction engineering, which is an eligible
project expense and which includes construction staking, inspection and field testing, will be
accompiished by City forces or a State Certified Consultant selected by the City.

The City agrees, if a Consultant is to be selected, that the method of selection and the
resuiting agreement between the Consultant and the City must conform to the State’s standard
pract-ices and will be subject to State review and concurrence prior to agreement execution
between tﬁe City and the Consultant,

The inspection, sampling and testing of all materials must be done in accordance with the
current State of Nebraska Standard Specifications for Highway Construction, the State Materials
Sampling Guide and the State Standard Methods of Tests. The City shall send a letter of
certification to the State's Urban Engineer, whose address is Nebraska Department of Roads,
Roadway Design Division, P.G. Box 94759, Lincoln, NE 68508-4759, stating that all test results
of materials used on the project, manufacturer's certificates of compliance and manufacturer's
certified test reports meet specification requirements and are on file with the City. Any deviations
from the specification requirements for sampling and testing must be identified and explained in
the certification letter. The State will provide quality assurance, as may be required, to include
random sampling and testing of material as well as random checks of test methed procedures
being performed by the inspector. In all cases, the State will provide a State Representative
designated by the State on a part-time basis, who will serve ta inspect the project to ensure that
the City is in compliance with the plans, contracts, scope of work, regulations, statutes, etc., in
order that Federal funds may be expended on the project and the State Reprasentative will
conduct a final review of the project. The City shall contact the District Engineer, Richard ..
Ruby, whose address is 302 Superior Street, P.O, Box 94759, Lincoln, NE 68509-4759, for State

Representative assignment, It is understood that any construction engineering services
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furnished by the State will be part of the cost of the project and the State's expenses will be
included as cosis of the project as specified in this agreement.

The City shall provide a Project Manager to oversee the project and to ensure that the
construction engineering performed by City forces or the City's Consultant comply with
requirements for Federal funding. The Project Manager's services include, but are not limited to,
attending the preconstruction conference, project management as required and preparing
contractor change orders and supplemental agreements,

SECTION 7. Any preliminary engineering services to be performed by the City, State ar by a
Consultant will be funded sclely with City Funds and will not be eligible for Federal participation.
SECTION 8. The State and City agree the City is 1o advertise and conduct a letting and receive
bids for the contemplated improvement. The selection of low bidders and the awarding of a
contract or coniracts must be submitted to the State for concurrence. The City shall sign the
contract or contracts. After signing, the City shall send a copy of the signed coniract or contracts,
including all plans and specifications, to the State at Urban Engineer and to the District Engineer,
Prior to advertising for Project Letting, the City shall forward a Right-of-Way Certificate to the
Urban Engineer. The total cost of nonbetterment ulility rehabilitation, construction, and
construction engineering is estimated to be $200,000.

SECTION 9. The State agrees to reimburse the Cily, using Federal Funds, for B0 percent of the
actual eligible cost of the improvement up to 2 maximum of $200,000. Progress billings to
reimburse the City may be submitied no more often than monthly. The State will pay 95 percent
of the 80 percent Federal share untit 95 percent of the contractor's costs, or 95 percent of the
maximum Federal share has been reimbursed. The final settlement between the State and the
City will be made after final review and approval by the State and after an audit, if deemed
necessary by the State, has been performed to verify actual eligible costs. The City agrees to
reimburse the State for any overpayments discovered by the State or its authorized
representative.

The City further agrees, that if reimbursement to the State is required on this project, and if
the City is unable to or does not make reimbursement within 60 caiendar days after the State
notifies the City of such required relmbursement; the State by this agreement is autharized to
withhold money from highway funds apporticned or to be apportioned to the City, in an amount
equal to the required reimbursement to the State.

Casts incurred by the State with respect to the entire project will be a part of the cost of the
project to be paid cut of City and Federal funds. Costs incurred by the State attributable to this

project, will not include any administrative costs or expenses of administrative officials. The State
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may, at its discretion, initiate progress invoices for ¢costs incurred by the State during the

progression of the project and the City agrees to pay those invoices within thirty days of their

receipt. The City's share of the total project cost will be all costs not paid for by Federal funds.
) The criteria contained in Part 31 of the Federal Acquisition Regulations System

(48 CFR 31) will be applied to determine the allowability of costs incurred by the City under this

agreement.

The City shail maintain all books, documents, papers, accounting records and other
evidence pertaining to costs incurred and shall make such materiai available at its office at all
reasonable times during the contract period and for three years from the date of final payment
under this agreement; such records to be available for inspection by the State and the FHWA or
any authorized representatives of the Federal government, and the City shall furnish copies to
thase mentioned when requesied to do so.

Itis mutually agreed that fina! approval of the project will be made by the State and that
final payment will not be made to the City until the State has approved the project.

SECTION 10. The City understands that payment for the costs of this project, whether they be
services, engineering, Right-of-Way, utilities, material or otherwise, are the sole respensibility of
the City where federal participation is not allowable or available, Therefore, where the Federal

' government refuses to participate in this project or any portion of this project, the City will be
responsible for full project payment with no cost or expense to the State in this project or any
portion of this project. Should this project be abandoned before completion, the City shall pay all
costs incurred by the State prior to such abandonment.
SECTION 11. The City agrees to locate and reference or have lccated and referenced all section
corners, guarter section corners and sub-division lot comers required for construction of the
preposed project in accordance with Section 39-1708 et. seq., R.R.S. 1843 as amended.
SECTION 12. The Federal share of this project must be reduced by any project specific ocal
property assessments that exceed the appropriate local share on this project. This is subject to
Slate review.
SECTION 13. If Federal parlicipation is ta be received far any portion of the work on the
proposed project, it is necessary that all phases of work, inciuding, bu! not limited to, preliminary
engineering, acquisition of Right-of-Way and construction be accompiished in accordance with
the appropriate Federal requirements.
SECTION 14, If the City performs any part of the work on this project itself, the City agrees to
abide by the provisions of the Nebraska Fair Employment Practices Act as provided by

Neb.Rev.Stat. §48-1101, through 48-1126 (Reissue 1998), and ali regulations relative to
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nondiscrimination in federaily assisted programs of the Department of Transportation, Title 49
CFR, Parts 21 and 27 as set forth in SECTION 16 of this agreement.

SECTION 15. DISADVANTAGED BUSINESS ENTERPRISES

A. Palicy

The City agrees tc ensure that disadvantaged business enterprises as defined in 49 CFR
Part 23 will have the maximum opportunity to participate in the performance of contracts financed
in whole or in part with Federal funds under this agreement. Consequently, the disadvantaged
business requirements of 49 CFR Part 23 are hereby made a part of and incorporaled by this
reference inta this agreement.

B. Disadvantaged Business Enterprises Obligation

The City and State agree to ensure that disadvantaged business enterprises as defined in
49 CFR Part 23 have the maximum opportunity to participate in the performance of contracts and
subcontracts financed in whole or in part with Federal funds provided under this agreement. In
this regard, the City shall take all necessary and reasonable steps in accordance with 49 CFR
Part 23 to ensure that disadvantaged business enterprises have the maximum cpportunity to
compete for and perform contracts. The City shall not discriminate on the basis of race, color,
national origin, or sex in the award and performance of FHWA assisted contracts.

. The City, acling as a subrecipient of Federal-aid funds on this project agrees to adopt the
disadvantaged buginess enterprise pregram of the State for the Federal-aid contracts the City
enters into on this project.

Failure of the City to carry out the requirements set forth above shall constitute breach of
contract and, after the notification of the FHWA, may result in termination of the agreement or
contract by the State or such remedy as the State deems appropriate.

SECTION 16. NONDISCRIMINATION CLAUSES
During the performance of this agreement, the City, for itself, its assignees and successors in
interest agrees as follows:

(1) Compliance with Requlations: The City shall comply with the Regulations of the

Depariment of Transportation relative to nendiscrimination in federally assisted pa;ograms
of the Department of Transportation (Title 49, Code of Federal Regulations, Parts 21 and
27, hereinafter referred to as the Regulaticns), which are herein incorporated by reference
and made a part of this agreement.

(2) MNondiscrimination: The City, with regard to the work performed by it after award and prior
to completion of the contract work, shail not discriminate on the basis of disability, race,

celor, sex, religion or national origin in the selection and retention of subcontractors,
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including procuremenis of materials and leases of equipment. The City shaii not
participate either direclly or indirecily in the discrimination prohibited by Section 21.5 of the
Regulations, including employment practices when the contract covers a program set forth
in Appendixes "A," "B,” and "C" of Part 21 of the Reguiaticns.

(3) Solicitations for Subcontracts, Including Procurements of Materizls and Equipment: In all

solicitations either by competitive bidding or negotiation made by the City for work to be
performed under a subcontract, including precurements of materials or equipment, each
potential subcontractor or supplier shall be notified by the City of the City's obligations
under this agreement and the Regulations relative {o nondiscrimination on the basis of
disability, race, color, sex, religion or nationai origin.

(4) Information and Reports: The City shall provide all informaticn and reports required by the

Regulations, or orders and instructions issued pursuant therete, and shall permit acecess to
its books, records, accounts, other sources of information, and its facilities as may be
determined by the State or the FHWA to be pertinent to ascertain compliance with such
Regulations, orders and instructions. Where any information required of a contractor is in
the exclusive possession of another who fails or refuses to furnish this information, the City
shall se certify to the Stale, or the FHWA as appropriate, and shall set forth what efforts it
has made to obtain the information.

(5) Sanctions for Noncompliance: In the event of the City's noncompliance with the

nondiscrimination provisions of this agreement, the State will impose such contract

sanctions as it or the FHWA may determine to be appropriate, including but not limited to,

(a) withholding of payments to the City under this agreement until the City compiies,
andfor

{b) cancellation, termination or suspension of this agreement, in whole or in part,

(8) Incorporation of Provisions: The Gity shall include the provisions of paragraph (1) through

(6} in every subcontract, including procurements of materials and leases of equipment,
uniess exempt by the Regulations, order, or instructions issued pursuant thereto. The City
shall take such action with respect to any subcontract or procurement as the State or the
FHWA may direct as a means of enforcing such provisions including sanctions for
noncompliance; provided, however, that, in the event a coniractor becomes invelved in, or
is threatened with, litigation with a subcontractor or supplier as a result of such direction,
the City may request the State to enter into such litigation to protect the interests of the
State, and in addition, the City may request the United States to enter into such litigation to

protect the interests of the United States.
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SECTION 17. Changes to the City street which affect the function or operation of the
Iimprovement made either during canstruction or after the project is completed, will require prior
approval of the State. Requests for changes during project construction must be made to the
State Represeniative through the District Engineer's office.

Upon project completion and final inspection, the City shall send one set of "As-Built™ plans
to the State's Urban Engineer.

SECTION 18. Upon completion, the City shail maintain this project at its own expense, and
make provisions each year for the maintenance costs invalved in properly maintaining this facility.
SECTION 19. Any utility rehabilitations or installations made within the Righi-of-Way of this
project after execution of this agreement must be in accordance with the provisions of Federal-
Aid Highway Palicy Guide, 23 CFR 6454, "Utility Relocations, Adjustments and Reimbursement”,
and Federal-Aid Policy Guide, 23 CFR 645B, "Accommodation of Utilities" issued by the U.S.
Department of Transportation, FHWA, or a State approved Utility Accommodation Policy. In
order to receive Federal-Aid Funds for this improvement, the City agrees to follow the current
"Palicy for Accommadating Utilities on State Highway Right-of-Way "

All nonbetterment municipally owned and operated utility rehabilitation costs within the
corporate limits of the City will become a project cost, but that outside of the corporate limits, only
the nonbetterment poriicn of the rehabilitation costs of facilities currently occupying private
Right-of-Way will be reimbursed. Further, there will be no Federal reimbursement for private or
nonmunicipaily owned and operated ultilities if they are located on public Right-of-Way, however,
nonbetterment costs of privately owned and operated utililies will be reimbursed if they exist on
privately owned Righi-of-Way and it is necessary to rehabilitate the utilities due to this project. All
such reimbursements must be based on items and estimates submitted by the ulility and
approved by the City and State. Should this project necessitate the nonbetterment rehabilitation
of any privately owned and operated utilities, then the City shall send the Siale an estimate of
those nonbetterment utility rehabilitation costs. The City shail pay for utility nonbetterment
rehabilitation and then bill the State for those eligible reimbursement costs. Ail reimbursements
will be based on the actual costs of material, services and labor. This will be subject tc audit, if
the Stale deems that cne is necessary.

SECTION 20. If Federal participation is requesied in Right-of-Way appraisal or acquisition, the
State on behalf of the City, will review the appraisals and negotiations for any additional
Right-of-Way. The City will be responsible for any eminent domain proceedings required for
acquisition of the necessary property. The appropriate procedures as cutlined in the current

Nebraska Right-of-Way Manual approved by the FHWA must be followed. Regardless of
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whether or not Federai funds are requested for the Right-of-Way, the City agrees to contact the
State prior to beginning any Right-of-Way activity in order that the State may advise the City of
the required Right-of-Way functions and procedures. Itis understood that any Right-of-Way
services furnished by the State will be part of the cost of the project and the State's expenses will
be included as costs of the project as specified in this agreement,

SECTION 21. The City agrees, at no cost to the project, fa clear the present Right-of-Way on
this project of all advertising signs. The City also agrees, at no cost to the project, to clear any
other privately owned facility or thing that may interfere with the construction, maintenance and
operation of the improvement planned for this project, and to keep the old and new Right-of-Way
free of future encroachments, except those authorized by permit.

SECTION 22. The City agrees, and shall certify after accomplishment, that any Right-of-Way for
this improvement not donated in compliance with the FHWA guidelines will be acquired in
accordance with the Uniform Relocation Assistance and Real Property Acquisition Policies Act of
1970 as amended, 49 CFR 24, and the State's Right-of-Way Manual as approved by FHWA,
SECTION 23. In the event that Relocation Assistance (financial aid to those persons relocated
due to the road improvement) as defined in Public Law 91-646 (42 U.5,C. 4601) as amended,

49 CFR 24, and Neb,Rev.Stat. §76-1214 through 76-1238 (Reissue 1986), is required for this
improvement, the City shall enter into an appropriate agreement with the State in order that the
State may perform the necessary and required relocation assistance functions. All relocation
assistance services furnished by the State in this connection will be part of the cost of the

project and the State's expenses will be deducted from the Federal manies received prior to
reimbursement to the City.

SECTION 24, Traffic control during project construction must conform to the Manual on Uniform
Traffic Controi Devices. Before final acceptance of the project by the State, all signing and

marking must be in conformance with the current Manual on Uniform Traffic Control Devices.
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IN WITNESS WHEREQF, the City and State have caused these presents to be executed

by their proper officials thereuntc duly authorized as of the dates below indicated.

EXECUTED by the City this day of . 2001.
WITNESS: CITY OF LINCOLN
Joan E. Ross Don Wesely
Deputy City Clerk Mayor
EXECUTED by the State this day of , 2001,
STATE OF NEBRASKA
DEPARTMENT CGF ROADS
Monty W. Fredrickson, P.E.
Deputy Director-Engineering
RECOMMENDED:

Richard J. Ruby, P.E.

District 1 Engineer

AGRS5-GJ
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