City Council Introduction: Monday, December 16, 2002
Public Hearing: Monday, January 6, 2003, at 1:30 p.m.

Bill No. 02R-299

FACTSHEET
TITLE: USE PERMIT NO. 140A, requested by Menard,
Inc., to modify the parking layout and to add an outdoor
garden sales area, on property generally located
northwest of the intersection of South 91st Street and
Highway 2.

SPONSOR: Planning Department

STAFF RECOMMENDATION: Conditional Approval.

RECOMMENDATION: Conditional Approval (7-0:
Newman, Carlson, Larson, Duvall, Steward, Taylor and
Schwinn voting ‘yes’; Bills-Strand and Krieser absent).

BOARD/COMMITTEE: Planning Commission
Public Hearing: 11/13/02
Administrative Action: 11/13/02

FINDINGS OF FACT:
1.

The staff recommendation of conditional approval is based upon the “Analysis” as set forth on p.3-4, concluding
that, based upon the anticipated demand and operating characteristics of the use, adequate parking to
accommodate the use will be provided with this amendment. This amendment reduces the amount of required
parking from 877 stalls to 729 stalls.

2.

The applicant’s testimony is found on p.6-8, explaining that the only purpose for this application is to enable
Menards to place an awning over the area of their garden center on the east side of the building.

3.

Testimony in opposition by Mike Morrow on behalf of the Eiger Corp. is found on p.6-7, contending that this
amendment, which increases the size of the permit area for Menards by 10,850 sq. ft., will reduce the allowable
square footage that can be built on the remainder of the property. Morrow requested that the underlying use
permit also be amended to increase the total permitted square footage by the amount requested by this
amendment. (See Minutes, p.6-7). After the Planning Commission meeting, a request was filed to
administratively amend the permit to allow that increased square footage. Staff expects that the amendment will
be approved before the January 6th hearing.

4.

The applicant’s response to the opposition is found on p.7.

5.

On November 13, 2002, the Planning Commission agreed with the staff recommendation and voted 7-0 to
recommend conditional approval, as set forth in the staff report dated October 29, 2002.

6.

The Site Specific conditions of approval required to be completed prior to scheduling this application on the City
Council agenda have been submitted by the applicant and approved by the reviewing departments.

FACTSHEET PREPARED BY: Jean L. Walker

DATE: December 9, 2002

REVIEWED BY:__________________________

DATE: December 9, 2002

REFERENCE NUMBER: FS\CC\2002\UP.140A

LINCOLN CITY/LANCASTER COUNTY PLANNING STAFF REPORT
___________________________________________________
P.A.S.: Use Permit 140A

DATE: October 29, 2002

SCHEDULED PLANNING COMMISSION MEETING: November 13, 2002
PROPOSAL:

Modify the parking layout and add an outdoor garden sales area.

WAIVER REQUEST: Reduce the amount of required parking from 877 stalls to 729.
LAND AREA: 18.37 acres
CONCLUSION: Based upon the anticipated demand and operating characteristics of the use,
adequate parking to accommodate the use will be provided with this amendment.
RECOMMENDATION:

Conditional Approval

GENERAL INFORMATION:
LEGAL DESCRIPTION: Lot 2, Block 1, Appian Way, Lancaster County, Nebraska.
LOCATION: Northwest of the intersection of South 91st Street and Highway 2.
APPLICANT/
OWNER:

CONTACT:

Menard, Inc.
4777 Menard Drive
Eau Claire, WI 54703
(715) 876-2828
Mark Lee
c/o Menard, Inc.
4777 Menard Drive
Eau Claire, WI 54703
(715) 876-2828

EXISTING ZONING: B-5 Planned Regional Business District
EXISTING LAND USE: Vacant, but graded in anticipation of construction.
SURROUNDING LAND USE AND ZONING:
North: Commercial under development
Commercial under development
South:
East:
Commercial under development
Commercial under development
West:

B-5
B-5
B-5
B-5
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HISTORY:
ANN#01006-Approved November 5, 2001, annexed 245 acres into the City of Lincoln.
CZ#3320 -

Approved November 5, 2001, changed the zoning on 98.8 acres east of relocated South
91st Street from AG to R-3.

CZ#3285 -

Approved November 5, 2001, changed the zoning on 146.3 acres between South 84th
and relocated South 91st Street north of Highway 2 from AG to B-5.

UP#140 -

Approved November 5, 2001, for 825,400 square feet of commercial space, with the
option to expand to 940,000 square feet provided that the total p.m. peak hour trips
does not exceed 2,925.

PP#01006 - Appian Way Regional Center - Approved September 28, 2001, for 28 commercial lots
and 8 outlots.
ANALYSIS:
1.

As originally approved, Use Permit 140 allowed up to 940,000 square feet of commercial floor
area, 184,000 of it allotted to Menards. The approved plan also showed 838 parking stalls on
Lot 2 dedicated for use by Menards.

2.

There are two components to this amendment. The first proposes to add a garden center
overhang on the south end of the building, thereby increasing the floor area to 194,853 square
feet. The second seeks to reduce the amount of off-street parking from 877 stalls to 729.

3.

- The total floor area with the proposed addition requires 877 stalls to meet the B-5 parking
requirement of 4.5 spaces per 1,000 square feet of floor area based upon a 194,853 square
foot floor area.
- The requested reduction to 729 spaces results in 3.7 spaces per 1,000 square feet of floor
area.
- The Menard’s north location at North 27th and Superior Streets is a 170,400 square foot store
with 641 parking spaces. This results in a ratio of 3.7 spaces per 1,000 square feet of floor
area.
- The B-2 district requires 1 space per 300 square feet of floor area, or approximately 3.3
spaces per 1,000. This is the standard applied to Home Depot at South 70th and Highway 2.

4.

The parking requirement for the B-5 district is an overall average based upon the range of uses
allowed, which also takes into account such factors as open space and driving isles in the
calculation of the minimum parking requirement. Understanding that this is an average, it is
accepted that there may be uses allowed within the district that generate a higher parking
demand that exceeds the number of spaces required, as well as those uses that generate a
lower one. The approval of the original use permit, UP#140, provides 4,757 parking spaces,
684 more than the 4,073 spaces required by the Zoning Ordinance.
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5.

As noted in the applicant’s letter, the size of the store is at least partially in response to the
merchandise carried, which in many cases is larger and bulkier than typical retail merchandise.
As a result, the parking generation demand is expected to be less when compared to general
retail uses on strictly a total floor area basis.

6.

There is room in the outside storage areas that can be counted as parking spaces, as this area
is used by customers when picking-up merchandise. This further reduces the demand upon the
parking lot in front of the store. This was acknowledged in the original site plan that was
approved for this development, where credit for 34 spaces was allowed in this area, but which
is not shown on this plan. Should Menard’s vacate this building, subsequent uses must provide
the required parking per LMC. The area around the building in the outside storage area could
be converted to off-street parking if needed in that case as well.

7.

The resolution approving the use permit for Appian Way contained a provision that allows the
total floor area of the center to expand from 825,400 square feet up to a maximum of 940,000
square feet, provided the number of p.m. peak hour trips does not exceed 2,925. The increase
in total floor area as a result of the garden center addition will count towards the total floor area
allowed for Appian Way, as well as the maximum allowed peak hour trips. Each request for an
increase in floor area in this center, including this one, must be evaluated against these criteria.
The applicant must provide documentation demonstrating that the peak hour trips limit is not
exceeded with this amendment.

8.

There are concerns noted in the review from Public Works and Utilities, however that
department does not object to this amendment based upon discussions held between City staff
and the applicant.

CONDITIONS:
Site Specific:
1. After the applicant completes the following instructions and submits two copies of the documents
and plans to the Planning Department and the plans are found to be acceptable, the application will
be scheduled on the City Council's agenda:

2.

1.1

Provide documentation that verifies the p.m. peak hour trips for Appian Way Regional
Center does not exceed 2,925 with the proposed expansion.

1.2

Revise the site plan to show a modified land use table that includes a column for p.m.
peak trips.

This approval permits a 194,853 square foot building with a reduction to the parking
requirement to allow 729 parking spaces.
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General:
3.

Before receiving building permits:
3.1

The permittee shall have submitted a revised and reproducible final plan including 5
copies.

3.2

The construction plans shall comply with the approved plans.

Standard:
4.

5.

The following conditions are applicable to all requests:
4.1

Before occupying the buildings all development and construction shall have been
completed in compliance with the approved plans.

4.2

All privately-owned improvements shall be permanently maintained by the owner or an
appropriately established association approved by the City Attorney.

4.3

The site plan accompanying this permit shall be the basis for all interpretations of
setbacks, yards, locations of buildings, location of parking and circulation elements, and
similar matters.

4.4

This resolution's terms, conditions, and requirements bind and obligate the permittee,
its successors and assigns.

4.5

The applicant shall sign and return the letter of acceptance to the City Clerk within 30
days following the approval of the special permit, provided, however, said 30-day period
may be extended up to six months by administrative amendment. The clerk shall file a
copy of the resolution approving the special permit and the letter of acceptance with the
Register of Deeds, filling fees therefor to be paid in advance by the applicant.

The site plan as approved with this resolution voids and supersedes all previously approved site
plans, however all resolutions approving previous permits remain in force unless specifically
amended by this resolution.

Prepared by:
Planner
Brian Will
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USE PERMIT NO. 140A
PUBLIC HEARING BEFORE PLANNING COMMISSION:

November 13, 2002

Members present: Newman, Carlson, Larson, Duvall, Steward, Taylor and Schwinn; Bills-Strand and
Krieser absent.
Staff recommendation: Conditional approval.
This application was removed from the Consent Agenda and had separate public hearing at the
request of Mike Morrow.
Proponents
1. Mark Hunzeker appeared on behalf of Menards. The only purpose for this application is to enable
Menards to place an awning over the area of their garden center on the east side of the building. It is
an area that will be used for the sale of various garden related products, with or without this awning.
Nothing will be added to the traffic burden as a result of this project and Hunzeker believes the staff
agrees.
Opposition
1. Mike Morrow appeared on behalf of Eiger Corp., the developer of the shopping center at 84th &
Hwy 2. Morrow indicated that his client is not necessarily opposed; however, he is seeking clarification
of this use permit amendment. Currently, the Menards facility has been authorized for 184,000 sq. ft.
The requested amendment would increase that to 194,853 sq. ft. The entire center has a permitted
area of 825,400 sq. ft., and an approved maximum of 940,000 sq. ft., assuming that the pm peak hour
trips do not exceed 2,925 trips. Therefore, Morrow requested that the approval of this amendment be
made contingent upon an increase in the overall size of the center since Menards is, in fact, requesting
an increase in their permitted area.
Morrow submitted that it is not “just an awning”–it increases the size of the Menards permit area by
10,850 sq. ft., which will have an impact on the overall allowable square footage that can be built within
the center. Morrow is also fairly confident that the garden center will increase the number of pm trips,
and this is referred to in the staff report.
Morrow reiterated his request that the underlying use permit also be amended to increase the total
permitted square footage to 836,253 sq. ft., which would be an increase of exactly the amount
requested by this amendment, up to a maximum of 950,853 sq. ft., and that the number of pm trips
allowed under the current existing permit (2,925 pm trips) be increased by a number of pm trips that
the staff believes would be attributable to the construction of the garden center. Alternatively, Eiger
Corp. must oppose this application. Eiger has paid all the money to the city for construction, has
posted all the required bonds and built the infrastructure, and they have been fairly cautious in allocating
square footage as far as what those pm trips generate. This application requests an increase in
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square footage and Morrow’s client will support that increase, provided that the square footage of the
overall use permit is increased and the pm trips are increased by corresponding amounts.
Carlson inquired whether Eiger Corp. is going to be suffering economically by this proposed
amendment. Want about the rent increase? Morrow indicated that the parcel has been sold to
Menards and is not leased. Under that sale agreement, Menards was allocated the initial 184,000 sq.
ft., and that is what has been allowed by the city under the permit.
Staff questions
Steward inquired as to the impact of increasing the total permit. Brian Will of Planning staff stated that
it may be acceptable if there is some sort of analysis that demonstrates that we are not exceeding the
maximum pm trip limits. Will was not aware of this opposition because there was a letter from the
developer of the center indicating that they were agreeable to this amendment.
Ray Hill of Planning staff cautioned that the Commission would not be able to increase the total floor
area of the use permit today because it has not been advertised. The Planning Director does have
the authority to approve minor increases in total floor area, but this would require an application for an
administrative amendment and could not be done today.
Taylor wondered whether this would be considered a minor increase. Hill stated that it would require
a review by the staff because it also involves the total pm peak traffic. The whole center would need
to be analyzed before making a determination as to whether it could be approved administratively.
Today, the Commission cannot increase the total floor area; however, the Commission may grant the
waiver of parking today.
Response by the Applicant
Hunzeker indicated that he was also caught a little off-guard by the opposition. The letter in the packet
from the developer of the center indicates support for this application. This applicant has provided
documentation to the staff that the addition of this awning does not materially increase traffic. In fact,
there is also information regarding a site specific study of trips generated by a nearly identical store
owned by Menards which generates trips at a much lower rate than that assumed in the study that
generated the initial trip cap. This is simply placing an awning over an area which will already have
products for sale. This does not increase the number or availability of products for sale at retail.
Hunzeker believes there will be zero impact on the total number of people coming to this store as the
result of this awning.
Hunzeker requested that the Planning Commission approve this application. This is a minuscule
change in the scope of this project. Menards has a substantial building behind the main building which
serves as lumber storage which is included in the total square footage of this project as well. It is
inconceivable that you would be generating traffic at the same rate on that square footage as you would
within the retail area of the store. Moreover, Hunzeker believes that this is a very low intensity type of
retail with very wide aisles and large product. Whatever minor adjustments need to be made to satisfy
the overall caps on this project can be done administratively.
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Hunzeker also pointed out that this application must also go to the City Council, so if there are any
further adjustments that need to be made, or if there is the need to process an administrative
amendment, that can be done between now and when this gets scheduled on the Council agenda.
Public hearing was closed.
ADMINISTRATIVE ACTION BY PLANNING COMMISSION:

November 13, 2002

Duvall moved to approve the staff recommendation of conditional approval, as set forth in the staff
report, seconded by Taylor.
Duvall believes it’s a matter of interpretation as to what is a garden center and what is a structure. He
believes any problems can be worked out with the applicant.
Motion for conditional approval carried 7-0: Newman, Carlson, Larson, Duvall, Steward, Taylor and
Schwinn voting ‘yes’; Bills-Strand and Krieser absent.
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