COMMENTARY TO ACCOMPANY CONSTRUCTION BONDS

A. GENERAL INFORMATION
There are two types of construction bonds that are required by statutes for public work in many jurisdictions and are
widely used for other projects as well.

Construction Performance Bond

Construction Payment Bond
The Construction Parformance Bond is an instrument that is used to assure the availability of funds to complete the
construction.

The objective underlying the re-writing of construction bond forms was to make them more undarstandable ta provide
guidance to users. The intention was to define the rights and respensibilities of the parties, without changing the
traditional rights and responsibilities that have been decided by the courts. The new band forms provide helpful guidancs
regarding ime periods for various notices and actions and clarify the extent of available remadies.

The concept of pre-default mesting has been incorporated into the Construction Performance Bond. All of the padicipants
favored early and informal resolution of the problems that may precipitate 2 default, but some Surety companies were
reluctant to participate in pre-default settings absent specific authotization in the bond form.

The respansibilities of the Owner and the options available to the Surety when a default occurs are set forth in the
Construction Performance Bond. Procedures for making a claim under the Construction Paymsnt Bond are set forth in
the form.

EJCDC recommends the use of two separate bonds rather than a combined form. Normally the amount of each bond is
100 percent of the contract amount. The bonds have difierent purposes and are separate and distinct ebligations of the
Surety. The Surety Association reports that the usual practice is to charge a single premium for both bonds and there is
no reduction in premium for using a combined form or for issuing one bond without the other.

B. COMPLETING THE FORMS
Bonds have important legal consequences; consultation with an attorney and a bond specialist is encouraged with

respect to federal, state and local laws applicable fo bonds and with respect to completing or modifying the bond forms.

Both bond forms have a similar format and the information to be filled in is ordinarily the same on both bonds. If
modification is necessary, the modifications may be different,

The bond forms are prepared for execution by the Contractor and the Surety. Evidence of authority to bind the Surety is .
usually provided in the form of a power of attomey designating the agent who is authorized to sign on behalf of the Surety.
The power of attormey should be filed with the signed bonds.

Each bond must be executed saparately since they cover separate and distinct obligations.

Preferably the bond date shouid be the same date as the contract, butin no case should the bond date precedae the date
of the contract.

To accompany the Censtruction Performancs Bond (EJCDC Na, 1910-28A) and the Censtruction Paymenl Bond (EJCDGC No. 1810-288)
Prepared hy the Enginears’ Joint Contract Documents Committes
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CONSTRUCTION PERFORMANCE BOND

NO: 400ST5174

Any singular reference to Contractor, Surety, Owner or other party shall be considered plural whers applicable.

- CONTRACTOR (Name and Address):

'Oakview Construction, Inc.
1981 “G" Avenue
Red Oak, lowa 51566

Owner (Name and Address):
City of Lincoln

555 South 10th St.

Lincoln, NE 68508

CONSTRUCTION CONTRACT
Date: 12/10/02

Amount: $4,147,300.00
Description (Name and Location):

SURETY (Name and Principal
‘Place of Business):

St. Paul Fire and Marine Insurance Company
385 Washington Street
St. Paul, MV 55102

Uy |\ 6wl

for Theresa Street Wastewater Treatment Grit-Handling Improvements, as per Spec. 02-256

BOND

Date (Not earlier than Construction Contract Date) 12!10!02

Amount: § 4,147,300.00
Modifications to this Bond Fom:

CONTRACTOR AS PRINCIPAL
Company:

Oakview Construction, Inc.
1981 "G" Avenue

Red QCak, lowa 51566

NO
(Corp. Seal}

Signature:

Name and Title: Doug White, President
Structural Division

CONTRACTOR AS PRINCIPAL
Company: (Corp. Seal)
Qakview Construction, Inc.

1981 “G" Avenue

Red Oak, lowa 51566

Signature:

Name and Title:
EJCDC NO. 1910-28a (1984 Edition)

SURETY
Company: {Comp.Seal)
St. Paul Fire and Marine Insurance Company

Signature: ‘

Sue Camarillo, Attorney in fact '
Name and Title:

Prepared through the joint efforts of The Surety Assoc. of America. Engineers’ Joint Contract Documents Committee. The
Associated General Contractors of America, and the American Institute of Architects,
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SURETY
Company: (Corp. Seal)
Signature:
Name and Title:
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The Contractor and the Surety, jointly and severally, bind themselves
their heirs, executors, administrators, successors and assigns to the
Owner for the performance of the Construction Contract, which is
incorparated herein by reference.
If the Contractor performs the Construction Contract, the Surety and
the Contractor shall have ne abligation under this Bond, except to
participate in conferences as provided in Subparagraph 3.1. -
if there is no Owner Defautt, the Surety's obligation under this Band
shail arise after

3.1 The Owner has notified the Contractor and the Surety at its
address described in Paragraph 10 below, that the Owner is
considering declaring a Contractor Default and has requested and
attempted to arange a conference with the Contractor and the Surety
to be heid not later than fifteen days after receipt of such notice to
discuss methods of performing the Construction Contract. if the
Owner, the Contractor and the Surety agree, the Contractor shait be
allowed a reasonable ime to perform the Construction Contract, but
such an agreement shail nat waive the Cwner's right, if any,
subsequently to deciare a Contractor Default and

3.2 The Owner has declared a Contractor Default and formally
temminated the Contractor's right to complete the contract. Such
Contractor Defaull shall not be declared earlier than twenty days after
the Contractor and the Surety have received notice as provided in Sub-
paragragh 3.1; and

3.3 The Owner has agreed to pay the Balance of the Contract Price
to the Surety in accordance with the terms of the Construction Contract
or to & contractor selected to perform the Construction Contract in
accordance with the terms of the contract with the Owner.
When the Owner has satisfied the conditions of Paragraph 3, the
Surety shall promptly and at the Surety's expense taks one of the
following actions:

4.1 Arrange for the Contractor, with consert of the Owner, to
perform and complete the Construction Contract, or

4.2 Undertake to perfarm and compiste the Construction Contract
itself, through its agents or thraugh indeperxiert contractors: or
4.3 Obtain bids or negotiated proposals from quaiified contractors
acceptable to the Owner for a contract for performance and completion
of the Construction Contract, amange for a contract fo be prepared for
exacution by the Owner arx! the contractor selected with the Owner's
concumence, to be secured with performance and payment bonds
executed by a qualified surety equivalant to the bonds issued on the
Construction Contract, and pay to the Owner the amount of damages
as described in Paragraph 6 in excess of the Balance of the Contract
Price incurred by the Owner resulting from the Contractor's default, or

4.4 Waive its right to perform and complete, amange for
comptletion, or obtain a new contractor and with reascnable
promptness under the circumstances:

1. After investigation, determine tha amount for which It may be
liable to the Owner and as soon as practiceable after the amount is
determined tender paymert tharefor to the Owner; or

2. Deny liability in whole or in part and netify the Qwner citing
reasons therefor.
If the Surety does not proceed as provided in Paragraph 4 with
reasonable promptress, the Surety shall be deemed to be in default on
this Bond fifteen days after receipt of an additional written notice from
the Cwner fo the Surety demanding that the Surety perform its
obligations under this Bend, ard the Owner shall be entitied to anfarce
anhy remedy avaifable to the Owner. If the Surety proceeds as provided
in Subparagraph 4.4 and the Owner refuses payment tendered or the
Surety has denied liability, in whole or in part, without further notice the
Owner shall be entitled to enforce any remady available to the Owner.
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10.

11,

12,

After the Owner has terminated the Contractor's right to complete the
Construction Contract, and if the Surety elects to act under
Subparagraph 4.1, 4.2, or 4.3 above, then the responsibiiities of the
Surety to the Cwner shall not be greater than those of the Contractor
under the Construction Cortract, and the responsibilities of the Qwner
to the Surety shall not be greater than those of the Owner under the
Canstruction Contract. To the fimft of the amaunt of this Bond, but
subject to commitment by the Owner of the Balance of the Contract
Price to mitigation of costs and damages on the Construction Contract,
the Surety Is abligated without duplication for:

6.1 The responsibilities of the Contractor for correction of defective
work and completion of the Construction Contract;

6.2 Additional legal, design professional and delay costs resutting
from the Contracter's Default, and resulting from the actions or failure
to act of the Surety under Paragraph 4; an d

6.3 Liquidated demages, or if no liquidated damages are specified
in the Construction Contract, actual damages caused by delayed
performance or non-performance of the Cantractor.

The Surety shall not be liable to the Owner or cthers for abiigations of
the Contractor that are unrelated to the Construction Contract, and the
Baiance of the Contract Price shall not be reduced or set off on
account of any such unrelated obligations. No right of action shall
accrue an this Band fo any person or entity other than the Owner or its
heirs, executors, administrators, or successors.

The Surety heraby waives notice of any change, including changes of
time, to the Construction Caorract or to related sub-contracts, purchase
orders and other ohligations.

Any proceeding, lagal or equitable, under this Bond may be instituted
in any court of competent jurisdiction in the location in which the work
or part of the work is located and shai! be instituted within two years
after Contractor Default or within two years after the Comtractor ceased
working or within two years after the Surety refuses or fails to perform
its obligations under this Bond, whichever accurs first. If the provisions
of this Paragraph are void or prohibited by law, the minimum period of
limitation available to sureties as a defense in the jurisdiction of the suit
ghail be applicable.

Notice to the Surety, the Owner or the Contractor shall be malled or
delivered to the address shown on the signature page.

When this Bond has been fumished to compiy with a sstutory or other
legal requirement in the location where the construction was to be
performed, any provision in this Bond conflicting with said statutory or
legal requirement shail be deemed deleted herefrom and provisions
onforming to such statutory or other legal requirement shall be
deemed incorporated herein. The intent 1= that this Bend shall be
construed as a statutory bond and not as a commen law bond,
Definitions. i

12.1 Balance of the Contract Price: The tatal amount payable by
the Cwner to the Contractor under the Construgtion Contract after alt
proper adjustments have been made, including ailowance to the
Contractor of any amounts received or to be received by the Owner in
settlement of insurance or other claims for damages to which the
Contractor is entitled, reduced by all valid and proper payments made
to or on behalf of the Cortractor under the Construction Contract.

12.2 Construction Contract: The agreement between the Owner
and the Contractor identified on the signature page, inclﬁding’all
Contract Documents and changes thereto.

12.8 Cantractor Defauft: Failure of the Contractor, which has
neither been remedied nor waived, to petform or otherwise to comply
with the terms of the Construction Contract,

12.4 Owner Defautt; Failure of the Owner, which has neither been
remedied nor waived, to pay the Contractor as required by the
Construction Centract or to perform and complete or comply with the
other terms thereof.
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CONSTRUCTION PAYMENT BOND

NO:  400STH174

Any singular reference to Coniractor. Surety, Owner or other party shall be considered plural where applicable.

CONTRACTOR (Name and Address):

Qakview Construction, Inc.
1981 “G" Avenue
Red Cak, lowa 51566

Owner (Name and Address);
City of Lincoin

555 South 10th St.

Lincoln, NE 68508
CONSTRUCTION CONTRACT
Date: 12/10/02

Amount: $4,147,300.00

Description (Name and Location):

SURETY (Name and Principal Place

Of Business):
St. Paul Fire and Marine Insurance Campany
385 Washington Street
St. Paul, MN 55102

for Theresa Street Wastewater Treatment Grit Hand ling Improvements, as per Spec. 02-256

BOND

Date {Not earlier than Construction Contract Date}: 12/10/02

Amount; $4,147,300.00
Modifications to this Bondl Form:

CONTRACTOR AS PRINCIPAL NO
Company: (Corp. Seal)

Oakview Construction, Inc.
1981 "G” Avenue
Red Cak, lowa 51566
Signature: ﬁ
Name and Title: Dou White, President
Structural Division

CONTRACTOR AS PRINCIPAL
Company: {Corp. Seal)

Qakview Construction, Inc.
1881 “G" Avanue
Red Cak, lowa 51566

Signature:
Name and Title:
EJCDC NO. 1910-288 (1984 Edition)

SURETY
Company: (Corp_. Seal)

St. Paul Fire and Marine Insurance Company

Q/M G/M M//{

Sue Camarillo, Attorney in fact

Signature:
Name and Title:

SURETY

Company: {Comp. Seal)

Signature:
Name and Title;

Prepared through the joint efforts of The Surety Assoc. of America. Engineers' Joint Contract Documents Committes, The
Associated General Contractors of Ametica, and the American Institute of Architects,
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1. The Contractor and the Surety, jointly and severally, bind themsalves
their heirs, executors, administrators, successors and assigns to the
Owner to pay for labor, materials and equipment fumished for use in
the parformance of the Construction Contract, which is incorporated
herein by reference,

2. With respect to the Owner, this obligation shall be null and voaid if the
Contractor:

2.1 Promptly makes payment, directfy or indirectly, for all sums due
Claimants, and

2.2 Defends, indemnifies and holds harmless the Qwner from all
claims, demands, liens or suits by any persan or entity who fumished labor,
materials or squipment for use in the performance of the Construction
Cantract, provided the Owner has promptly hotified the Contractor and the
Suraty (at the address described in Paragraph 12} of any claims, demands,
liens or suits and tenderad defense of such claims, demands, liens or suits
to the Contractor and the Surety, and provided there Is no Owner Defauit.

3. With respect to Claimarits, this obligation shail be null and void if the
Contractor promptly makes paymenrt, directly or indirectly, for all
sums due.

4. The Surety shall have no obligation to Claimants under this Bond
urtil:

4.1 Claimarts who do not have a direct contract with the
Contractor have given notice to the Surety {at the address described
in Paragraph 12} and sent a copy, or notice thereof to the Owner,
stating that a claim is being made under this Bond and with
substantial accuracy the amount of the claim.

4.2 Claimants who do not have a direct contract with the Contractor:
1.Have fumished written notice ta the Contractor and sent a copy,
or notica therecf, to the Owner, within 80 days after having last performed
labor or last furnished materials or equipment included in the claim stating,
with substantial accuracy, the amount of the claim and the name of the
party to whom the materials were fumnished ar supplied or for whom the
{abor was done or parformad, and
2.Have either recesived a rejection in whole o in part from the
Contractor, or not received within 30 days of fumishing the above notice
any communication from the Cortractor by which the Contractor has
indicated the claim will be paid directly ar indirectly; and
3.Not having been paid within the above 30 days, have sent a written
notice to the Surety (at the address descrbed in Paragraph 12} and sent a
copy, or notice thereof, o the Owner, stating that a claim is being made
under this Bond and enclosing a copy of the previous written notice
fumished to the Contractor.

8. If & notice required by Paragraph 4 is given by the Owner to the
Contractor or to the Surety, that is sufficient compliance.

8. When the Claimant has satisfied the conditions of Paragraph 4, the
Surety shall promptly and at the Surety’s expense take the following
actions: '

6.1 Send an answer to the Claimant, with a copy to the Owner, within
45 days after receipt of the claim, stating the amounts that are undisputed
and the basis for challenging any amourts that are disputed.

6.2 Pay or arrange for payment of any undisputed amounts.

7. The Surety's total obligation shall not exceed the amount of this
Bond, and the amount of this Bond shall be credited for any
paymerts made in good faith by the Surety.

8. Amounts owed by the Owner to the Contractor under the
Canstruction Contract shall be used for the performance of the
Construction Contract and ta satisfy claims, if any, under any
Construction Performance Bond.

{FOR INFORMATION QNLY - NAME, ADDRESS AND TELEPHONE)

By the Cantractar furnishing and the Owner accepting this Bond, they
agree that all funds gamed by the Contractor in the performance of the
Construction Contract are dedicated to satisfy obligations of the Contractor
and the Surety under this Bond, subject to the Owner's priority to the funds
for the completion of the wark.

9. The Surety shall not be liable to the Owner, Claimants or others far
obligations of the Contractor that are unrelated to the Construction
Contract. The Owner shall not be liable for payment of any costs or
expenses of any Claimant under this Bond, and shall have under this
Bond no obligations to make payments to, give notices on behalf of,
or otherwisa have abligations to Claimants under this Bond,

10.  The Surety hereby waives natice of any change, including changes of
tirme, to the Construction Contract or to related subcontracts,
purchase orders and other obligations.

11, No suite or action shall be commenced by a Claimant under this
Bond ather than in & court of competent jurisdiction in the location in
which the work or part of the wark is located or after the expiration of
one year from the date (1) on which the Claimant gave the notice
required by Subparagraph 4.1 or Clause 4.1 (iif}, or (2} on which the
last labor or service was performed by anyone or the last materials or
equipment were fumnished by anyone undsr the Construction
Cortract, whichever of (1} or (2} first occurs. If the provisions of this
Paragraph are void or prohibited by law, the minimum period of
limitation availabie to sureties as a defense in the jurisdiction of tha
suit shall be applicable.

12, Notice to the Surety, the Owner or tha Contractor shall be mailed or
delivered to the address shawn on the signature page. Actual recsipt
of notice by Surety, the Owner or the Contractor, however
accomplished, shall be sufficient compiiance as of the date received
at the address shown on the sighature page.

13.  When this Bond has been fumished to comply with a statutory or
other legal requirement in the location where the construction was to
be performed, any provision in this Bond canflicting with said
statutory or tegal requirement shall ba deemed daleted here from and
provisions conforming to such statwtory or other iegal reyuirement
shall be deemed incorparated hersin. The intent is, that this Bond
shall be construed as a statutory bond and not as a common law
bond. '

14.  Upon request by any person or entity appearing to be a potential

' beneficiary of this Bond, the Contractor shall promptly fumish a copy
of this Bond or shall permit 2 copy to ke made.

15.  DEFINITIONS

15.1 Claimant An individual or entity having a direct contract with the
Contractor or with a subcontractor of the Contractor to fumish laber,
matarials or equipment for use in the perfonmance of the Contract. The
intent of this Bond shall be to include withoLt limitation in the terms Mabor,
materials, or equipment” that pan of water, gas, power, light, heat, oil,
gasaline, telephone service or rental equipmént Used in the Canstructian
Cortract, architecturat and enginesring services required for performance
of the work of the Gontractor and the Contracter's subcontractors, and all
other items for which a mechanic's Ifen may be asserted in the jurisdiction
whers the labor, materials or equipmert were fumished,

15.2 Censtruction Gontract: The agreement betwesn the Owner and
the Contractor identified on the signature page, including all Contract
Documents and changes thereta. :

15.3 Owner Default: Failure of the Owner, which has nelther besn
remedied nor waived, to pay the Contractor as required by the Construction
Gantract or to perform and complete or comply with the other terms thereof.

AGENT OR EROKER: OWNER'S REPRESENTATIVE (ARCHITECT, ENGINEER QR OTHER PARTY)

CONTRACT AGREEMENT
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