City Council Introduction: Monday, September 13, 2004
Public Hearing: Monday, September 20, 2004, at 1:30 p.m.

Bill No. 04R-241

FACTSHEET
TITLE: SPECIAL PERMIT NO. 04035, ANDREA’S COURT
COMMUNITY UNIT PLAN, requested by Ross Engineering,
Inc., on behalf of Chris Kodad and Believer’s Fellowship
Church, for 32 dwelling units and a church, with associated
waiver requests, on property generally located at 40th and
Superior Streets.
STAFF RECOMMENDATION: Conditional Approval

SPONSOR: Planning Department
BOARD/COMMITTEE: Planning Commission
Public Hearing: 07/21/04
Administrative Action: 07/21/04
RECOMMENDATION: Conditional Approval, with
amendments (7-1: Marvin, Larson, Taylor, Krieser, Pearson,
Carroll and Bills-Strand voting ‘yes’; Carlson voting ‘no’;
Sunderman absent).

FINDINGS OF FACT:
This is a request to develop 32 townhouse/dwelling units and a church, with the following waiver requests:
1.
•
Preliminary Plat process
•
Detention/retention storage for storm water
•
Minimum lot area for single-family attached lots
•
Cul-de-sac geometry
•
Required front and rear yard setbacks.
2.

The staff recommendation of conditional approval including approval of all waiver requests, except the waiver of
sidewalks on both sides of private roadway, is based upon the “Analysis” as set forth on p.4-6, concluding that the
proposal is consistent with the Comprehensive Plan and the Zoning Ordinance. There does not appear to be any
unusual circumstance to justify waiving sidewalks.

3.

The applicant’s testimony is found on p.12-13. The applicant indicated that the wetland will be restored and an
educational and social use of that restored wetland is proposed. The sidewalk waiver is requested in order to keep the
southern units as far away from Turner Creek as possible. The requirement to put the sidewalk back in would require
deleting the guest parking stalls. The waiver of the sidewalk will allow the townhouse units to move further to the private
roadway and to provide more green space in the back of the townhouse lots. The maps submitted by the applicant at
the public hearing are found on p.27-28.

4.

Testimony in opposition is found on p.14-15, and the record consists of a petition in opposition bearing 104 signatures
and five letters in opposition (p.29-48). The issues of the opposition include density and its impact on the traffic along
North 40th Street and the intersection of 40th & Superior Streets; the waivers of the front and rear yard setbacks for the
townhouse units when in such close proximity to single-family dwellings; effect of pollution on the wetlands; the need for
improvements to Turner Ditch between 40th Street and Salt Creek; and flooding concerns in general.

5.

The applicant’s response to the opposition is found on p.16-18.

6.

On July 21, 2004, the majority of the Planning Commission agreed with the staff recommendation and voted 7-1 to
recommend conditional approval, with amendments adding Condition #1.1.17, which denies the waiver of required lot
area and the waiver of the front and rear yard setbacks; adding Condition #1.1.18, requiring a sidewalk connecting the
patio area to the public sidewalk in North 40th Street; and adding Condition #5.6 to require a floodplain fill permit
(Commissioner Carlson dissenting on the basis of floodplain concerns). See Minutes, p.18-19.

7.

On July 23, 2004, Ross Engineering filed a letter appealing the denial of the waiver of minimum lot size and the waiver of
front yard and side yard setback requirements (p.49-50). The applicant is not appealing the denial of the waiver
originally requested on sidewalks or other conditions of approval.

8.

Additional comments from the Watershed Management Division of Public Works & Utilities submitted subsequent to the
Planning Commission action and recommending additional conditions with respect to the 100-year flow along Turner
Ditch are found on p.51-53. The applicant and staff are working to resolve these issues prior to City Council hearing.

9.

All other Site Specific conditions of approval required to be completed prior to scheduling this application on the City
Council agenda have been satisfied.
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LINCOLN CITY/LANCASTER COUNTY PLANNING STAFF REPORT
___________________________________________________
for July 21, 2004 PLANNING COMMISSION MEETING
**As Revised by Planning Commission and Recommended for Conditional Approval on
July 21, 2004**
P.A.S.:

Special Permit #04035
Andrea’s Court CUP

PROPOSAL:

Community Unit Plan consisting of 32 townhouse units and a church.

LOCATION:

Approximately 40th and Superior Streets.

WAIVER REQUEST:
Eliminate the preliminary plat process.
1.
2.
Detention/retention storage for storm water.
Sidewalks on both side of private roadway.
3.
4.
Minimum lot area for single-family attached lots.
Cul-de-sac geometry.
5.
6.
Required yard setbacks.
LAND AREA:

4.628 acres, more or less, for density purposes.
9.413 acres, more or less, total.

CONCLUSION:

This Community Unit Plan is consistent with the Comprehensive Plan and
Zoning Ordinance. There does not appear to be any unusual circumstance to
justify waiving sidewalks.

RECOMMENDATION:
1.
Eliminate the preliminary plat process.
2.
Detention/retention storage for storm water.
Sidewalks on both side of private roadway.
3.
Minimum lot area for townhome lot.
4.
(**Per Planning Commission, 07/21/04**)
5.
Cul-de-sac geometry.
6.
Required yard setbacks.
(**Per Planning Commission, 07/21/04**)

Conditional Approval
Approval
Approval
Denial
Denial Approval
Conditional Approval
Denial Approval

GENERAL INFORMATION:
LEGAL DESCRIPTION:
The remaining portion of Lot 1, Hanson-Jordan Addition, located in the NE 1/4 of Section 7-10-7,
Lancaster County, Nebraska, more particularly described in the attached metes and bounds
description.
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EXISTING ZONING:

R-3 Residential

EXISTING LAND USE:

Vacant

SURROUNDING LAND USE AND ZONING:
Vacant
North:
South:
Turner’s Ditch
Single-family dwellings
East:
Single- and multiple family dwellings
Vacant
West:
Salt Creek
HISTORY:
Aug 2003

R-3 Residential
R-3 Residential
R-2 Residential
R-3 Residential
R-3 Residential
I-1 Industrial

Final Plat #03081 Hanson-Jordan 1 st Addition submitted, proposing to split Lot 1 into
two lots. This final plat has not been approved.

Jun 1989

Hanson-Jordan Administrative Final Plat approved Lot 1 and Outlot A.

May 1979

The zoning update changed this property from A-2 Single-Family Dwelling to R-3
Residential.

COMPREHENSIVE PLAN SPECIFICATIONS: The Land Use Plan identifies this area as Urban
Residential. (F 27)
Urban Residential: Multi-family and single-family residential uses in areas with varying densities ranging from more
than fifteen dwelling units per acre to less than one dwelling per acre. (F 27)
Guiding Principles for the Urban Environment - Residential Neighborhoods
Home ownership is the foundation upon which successful neighborhoods and communities are built. Citizens
should be able to afford to buy a safe and decent home. The plan should recognize the impact of policies and
programs on community housing costs. (F 18)
Encourage different housing types and choices, including affordable housing, throughout each neighborhood for
an increasingly diverse population. (F 18)
Construction and renovation within the existing urban area should be compatible with the character of the
surrounding neighborhood. (F 18)
Encourage mixed-use redevelopment, adaptive reuse, and in-fill development including residential, commercial
and retail uses. These uses may develop along transit routes and provide residential opportunities for persons who do
not want to or cannot drive an automobile. (F 18)
Guiding Principles for New and Existing Neighborhoods
Encourage a mix of compatible land uses in neighborhoods, but similar uses on the same block face. Similar housing
types face each other: single family faces single family, change to different use at rear of lot. (F 69)

UTILITIES: Water service is public. Sanitary sewer service is proposed to be private, however, the
Public Works Department recommends it be public as well.
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TRAFFIC ANALYSIS: The Comprehensive Plan identifies North 40th Street as a Collector, and
Superior Street as a Principal Arterial, both now and in the future. (E 49, F 103) Ballard Place is
shown as a private roadway measuring 27 feet wide in most instances. The roadway terminates in
a nonstandard cul-de-sac with an 18 foot wide travel lane.
Collector Streets: These streets serve as a link between local streets and the arterial system. Collectors provide both
access and traffic circulation within residential, commercial, and industrial areas. Moderate to low traffic volumes are
characteristic of these streets. (F 105)
Principal Arterials: This functional class of street serves the major portion of intercommunity and intracommunity
traffic movement within the urban area and is designed to carry high traffic volumes. Facilities within this classification
are capable of providing direct access to adjacent land but such service is to be incidental to the primary functional
responsibility of moving traffic within this system.

ENVIRONMENTAL CONCERNS:
There is a mapped wetland on this site, which appears in old aerial photographs, but is not readily
apparent today. The Applicant has delineated 0.14 acre of wetland, and is proposing to relocate a
portion and enlarge the wetland to 0.17 acre. This is not a Category 4 Saline wetland, and will not
be impacted by additional runoff from the church parking lot. The developer has also proposed a 25
foot wide no impact buffer and conservation easement around the wetland.
The developer has a current fill permit that would allow filling the entire site to the 100yr flood
elevation. However, they are is proposing to fill no more than 75% of the total allowed under the fill
permit. Since this project is located within the existing city limits, it is not subject to the recently
approved flood standards, including the no net rise policy and compensatory storage. (**As
corrected by staff during public hearing before Planning Commission on 07/21/04. Also
See Condition #5.6**)
ANALYSIS:
1.
This is a request for approval of a Community Unit Plan consisting of 32 townhouse units and
a church.
2.

The townhouse area consists of 4.62 acres, which will support up to 32 units under an R-3
CUP. The area shown for a future church is not included in the density calculation. The
overall CUP area, as measured to the center lines of Superior and North 40th Streets,
contains 10.4 acres. Since this area exceeds 10 acres, a reduction in density is not
required.

3.

Planning Staff supports the waiver to the requirement for a preliminary plat, provided
Applicant submits all information required with a preliminary plat as part of the special permit.
The approved community unit plan may be used in lieu of the preliminary plat for the area of
this amendment.

4.

The Public Works Department supports the waiver to detention/retention facilities given the
project’s proximity to Salt Creek. This project is located in an area that has a recommended
maximum fill percentage of 75%, based upon the Lancaster County Flood Insurance Study.
This project does not exceed the maximum fill percentage for the site. The proposed
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drawings show only 35,884 cubic yards of off-site fill. The drawings should indicate the
maximum allowable amount of fill is 36,555 cubic yards, and the actual amount used may be
increased up to this amount through an administrative amendment approved by the Planning
Director. Additionally, the flow path and capacity calculations for the local 100yr storm must
be provided.
5.

Planning Staff and the Public Works Department do not support the waiver to sidewalks on
both sides of the private roadway. There is no justification offered for this waiver. There
appears to be adequate space on the south side of the private roadway for a sidewalk.

6.

The minimum lot area for a two-family dwelling in the R-3 district is 5,000 square feet per
family. The proposed duplex lots range is size from 3,920 sf to 7,840 sf, with 26 of 32 lots
containing less than 5,000 sf. Given the amount and proximity of open space provided in
Outlot B and the recreational area, Planning Staff supports this waiver.

7.

The Public Works Department supports the waiver to cul-de-sac geometry, provided parking
is prohibited in the cul-de-sac, except for in the parking stalls shown on the proposed plan.
The 18 foot wide travel lane would not provide adequate maneuvering space for large
vehicles if parking in the cul-de-sac were allowed.

8.

The required front yard setback is 20 feet, which Applicant proposes to reduce to 8.5 feet at
its narrowest. The lots on the north side of the private road all provide front yard setbacks of
16 feet of more, except Lot 32 which provides less. The lots on the south side all provide
front yard setbacks of at least 8 feet. However, an outlot for the private roadway provides an
additional 16 feet to the curb. Therefore, the front yard will appear to be greater than 20 feet
in all cases, except for Lot 32 along North 40th Street, which will be 13 feet.

9.

The required rear yard setback is the smaller of 30 feet or 20% of the lot depth. In most
cases, this setback is met. Lots 29-32 do not meet the requirement, primarily due to the
curve in the road. Similarly, Lots 17 and 20 located on the cul-de-sac do not meet the
requirement.

10.

Planning Staff supports the waiver to front and rear yard setbacks, as shown on the proposed
plans. The required side yard setback appears to be provided.

11.

The sanitary sewer system is proposed to be private. The Public Works Department
recommends the sanitary sewer system be public rather than private, noting the costs to
maintain a private sanitary sewer system can be an unnecessary burden on future lot owners.

12.

However, a public sanitary sewer system would require waivers to design standards to allow
construction opposite street grades. The waiver would require holding this proposal over for
continued hearing for advertising purposes, but Public Works would not oppose the waiver
provided maximum and minimum depths are not exceeded. Additionally, an easement width
of 15 feet on either side of the pipe and 3.5 feet of clearance from the back of curb would be
required.
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13.

The Public Works Department will accept a private sanitary sewer system provided the plans
are revised to show a 15 foot separation from the pipe centerline to any building envelope,
and a 3.5 foot separation to back of curb. This will accommodate City design standards
should the City be requested to take over the system.

14.

A minimum 15 foot wide easement must be provided on either side of the centerline of the
water main. The plans must be revised to provide this easement.

15.

The Lower Platte South NRD will require a Written Notice of Intent and Stormwater Pollution
Prevention Plan, as well as a US Army Corps of Engineers 404 Permit for work planned for
expansion of the existing wetlands. Onsite grading must not disturb existing fences, and
should provide positive drainage away from the toe of the Salt Creek levee.

16.

The NRD has an easement over a portion of the site for an existing 24" drainage structure,
which must be shown on the plans.

17.

The existing bank of Turner Ditch is close to vertical. A concrete-type outlet structure may
need to be used and designed so that it outlets with the direction of the flow.

18.

LES easements must be shown on the plans.

19.

Additional fire hydrant locations have been identified by the Fire Department and must be
shown on the plans.

20.

The street name Ballard Place has been used. The name of this private roadway must be
changed to Ballard Court.

21.

Outlot B is included in the density calculation for this CUP, but does not meet the
requirements of the subdivision ordinance. This outlot must be attached to a lot that has
frontage and access to a public street or private roadway. If it is attached to the church lot, it
will no longer count towards density, and the density calculations will need to be revised
accordingly.

22.

The waiver to required yard setbacks must be listed on the site plan.

23.

The landscape plan must be revised to add a note indicating all landscaping except for street
trees to be planted between curb and sidewalk on city right-of-way on North 40th Street, shall
be planted on private property and locations marked by landscape contractor who will be
installing such plantings, and to add 5 Cimmaron Ash trees planted 6 feet from back of curb
on North 40th Street right-of-way.

24.

An agreement between the owner of Lot 33 and the developer of the CUP must be submitted
providing the owners of Lots 1 through 32 with access to the recreational facilities on Lot 33.

25.

The layout of the softball field is such that batters will be looking into the late afternoon sun
and spectators will be close to the resident’s back yards and homes. By locating the right
field foul line parallel to the west property line, both of these conditions could be eliminated.
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CONDITIONS:
Site Specific:
1.
After the applicant completes the following instructions and submits the documents and plans
to the Planning Department office and the plans are found to be acceptable, the application
will be scheduled on the City Council's agenda:
1.1

Revise the plans to show:
1.1.1

Provide the flow path and capacity calculations for the local 100yr storm.

1.1.2

Add a note to the plan stating parking is prohibited in the cul-de-sac,
except for in the parking stalls as shown on the plans, and no parking
signs will be installed.

1.1.3

Provide a minimum 15 foot wide separation between the centerline of
the sanitary sewer main and any building envelope, and a minimum 3.5
foot wide separation between the sanitary sewer main and the back of
curb.

1.1.4

Provide a minimum 15 foot wide easement on both sides of the
centerline of the water main.

1.1.5

Show all required LES easements.

1.1.6

Provide additional fire hydrant locations to the satisfaction of the Fire
Department.

1.1.7

Provide a new name for the Private Roadway “Ballard Place.”

1.1.8

Revise Outlot B to conform to subdivision standards.

1.1.9

Add the waiver to required yard setbacks to the Waivers table.

1.1.10

Add a note to the Landscape Plan indicating all landscaping except for
street trees to be planted between curb and sidewalk on city right-of-way
on North 40th Street, shall be planted on private property and locations
marked by landscape contractor who will be installing such plantings.

1.1.11

Add 5 Cimmaron Ash trees planted 6 feet from back of curb on North
40th Street right-of-way.

1.1.12

Add a note indicating up to 36,555 cubic yards of fill may be brought into
the site. Increases from the amounts shown on the approved plans may
be approved by the Planning Director.

-7-

1.1.13

Add a note stating grading will not disturb existing fences, and will
provide positive drainage away from the toe of the Salt Creek levee.

1.1.14

Show the existing Lower Platte South NRD easement on the site plan.

1.1.15

Submit plans for the approval of the Public Works and Utilities
Department and the Lower Platte South NRD for the outlet structure
used in Turner Ditch.

1.1.16

Revise the layout of the softball field to provide more separation
between the spectator stands and resident’s homes, and so batters will
not be looking into the late afternoon sun.

1.1.17

Revise the lots to provide the minimum required lot area, and front and
rear yard setbacks. (**Per Planning Commission, 07/21/04**)

1.1.18

Show a sidewalk connecting the patio area to the public sidewalk in
North 40th Street. (**Per Planning Commission, 07/21/04**)

1.2

Submit a written agreement between the owner of Lot 33 and the developer of the
CUP providing the owners of Lots 1 through 32 with access to the recreational
facilities on Lot 33.

1.3

Submit an ownership certificate.

2.

This approval permits 32 dwelling units and a church, with waivers to the preliminary plat
process, detention/retention storage for storm water, the minimum lot area for single-family
attached lots, cul-de-sac geometry, and required front and rear yard setbacks.

3.

The waiver of the preliminary plat process shall only be effective for a period of ten (10) years
from the date of the city's approval, and shall be of no force or effect thereafter. If any final
plat on all or a portion of the approved community unit plan is submitted five (5) years or more
after the approval of the community unit plan, the city may require that a new community unit
plan be submitted, pursuant to all the provisions of section 26.31.015. A new community unit
plan may be required if the subdivision ordinance, the design standards, or the required
improvements have been amended by the city; and as a result, the community unit plan as
originally approved does not comply with the amended rules and regulations.

General:
Final Plats will be approved by the Planning Director after:
4.
4.1

You have completed or posted a surety to guarantee the completion of the private
roadway improvements, sidewalks, sanitary sewer system, water system, drainage
facilities, land preparation and grading, sediment and erosions control measures,
drainageway improvements, street lights, landscaping screens, street trees, and street
name signs.
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4.2

The subdivider has signed an agreement that binds the subdivider, its successors and
assigns:
4.2.1

to complete the street paving of the private roadway shown on the final
plat within two (2) years following the approval of this final plat.

4.2.2

to complete the installation of sidewalks along both sides of the private
roadway, the west side of North 40th Street, the south side of Superior
Street, and the connector sidewalk to the recreational area shown on the
final plat within four (4) years following the approval of this final plat.

4.2.3

to complete the public water distribution system to serve this plat within
two (2) years following the approval of this final plat.

4.2.4

to complete the private wastewater collection system to serve this plat
within two (2) years following the approval of this final plat.

4.2.5

to complete the enclosed drainage facilities shown on the approved
drainage study to serve this plat within two (2) years following the
approval of this final plat.

4.2.6

to complete land preparation including open drainageway
improvements to serve this plat prior to the installation of utilities and
improvements but not more than two (2) years following the approval of
this final plat

4.2.7

to complete the installation of street lights along the private roadway
within this plat within two (2) years following the approval of this final plat.

4.2.8

to complete the planting of the street trees along the private roadway,
North 40th Street, and Superior Street within this plat within four (4) years
following the approval of this final plat.

4.2.9

to complete the installation of the street name signs within two (2) years
following the approval of this final plat.

4.2.10

to complete any other public or private improvement or facility required
by Chapter 26.23 (Development Standards).

4.2.11

to submit to the Director of Public Works a plan showing proposed
measures to control sedimentation and erosion and the proposed
method to temporarily stabilize all graded land for approval.

4.2.12

to complete the public and private improvements shown on the
preliminary plat.
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5.

4.2.13

to submit to the lot buyers and home builders a copy of the soil analysis.

4.2.14

to pay all design, engineering, labor, material, inspection, and other
improvement costs.

4.2.15

to comply with the provisions of the Land Preparation and Grading
requirements of the Land Subdivision Ordinance.

4.2.16

to properly and continuously maintain and supervise the private facilities
which have common use or benefit, and to recognize that there may be
additional maintenance issues or costs associated with providing for the
proper functioning of storm water facilities as they were designed and
constructed within the development, and that these are the responsibility
of the land owner.

4.2.17

to relinquish the right of direct vehicular access from Lots 1 and 32 North
40th Street, and from Lot 33 to Superior Street, and North 40th Street
except as shown.

4.2.18

to timely complete the pubic and private improvements and facilities
required by Chapter 26.23 of the Land Subdivision Ordinance which
have not been waived including but not limited to the list of
improvements described above.

4.2.19

to post the required security to guarantee completion of the required
improvements if the improvements are not competed prior to approval
of this final plat.

Before receiving building permits:
5.1
The permittee shall have submitted a revised final plan including 5 copies and the
plans are acceptable.
5.2

Submit a Written Notice of Intent and Stormwater Pollution Prevention Plan for
approval to the Lower Platte South NRD.

5.3

Submit an approved Section 404 permit, or a letter from the US Army Corps of
Engineers stating such permit is not required.

5.4

The construction plans shall comply with the approved plans.

5.5

Final Plats shall be approved by the City.

5.6

Obtain a floodplain fill permit from the Building and Safety Department. (**As
recommended by staff and approved by Planning Commission, 07/21/04**)
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STANDARD CONDITIONS:
6.
The following conditions are applicable to all requests:
6.1

Before occupying the dwelling units all development and construction shall have been
completed in compliance with the approved plans.

6.2

All privately-owned improvements shall be permanently maintained by the owner or an
appropriately established homeowners association approved by the City Attorney.

6.3

The site plan accompanying this permit shall be the basis for all interpretations of
setbacks, yards, locations of buildings, location of parking and circulation elements,
and similar matters.

6.4

This resolution's terms, conditions, and requirements bind and obligate the permittee,
its successors and assigns.

6.5

The applicant shall sign and return the letter of acceptance to the City Clerk within 30
days following the approval of the special permit, provided, however, said 30-day
period may be extended up to six months by administrative amendment. The clerk
shall file a copy of the resolution approving the special permit and the letter of
acceptance with the Register of Deeds, filling fees therefor to be paid in advance by
the applicant.

Prepared by:
Greg Czaplewski
441.7620, gczaplewski@ci.lincoln.ne.us
Date:

July 7, 2004

Applicants:
and
Owners:

Chris Kodad
2231 Calvert Street
Lincoln, NE 68502
730.5082

Contact:

Ross Engineering, Inc.
August Ponstingl
201 North 8 th Street, Suite 401
Lincoln, NE 68508
474.7677

Believer’s Fellowship Church
Pastor Dan Thompson
PO Box 4758
Lincoln,NE 68504
438.7004
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SPECIAL PERMIT NO. 04035
ANDREA’S COURT COMMUNITY UNIT PLAN
PUBLIC HEARING BEFORE PLANNING COMMISSION:

July 21, 2004

Members present: Marvin, Larson, Carlson, Krieser, Pearson, Taylor, Carroll and Bills-Strand;
Sunderman absent.
Staff recommendation: Conditional approval.
Ex Parte Communications: Bills-Strand reported that she had received a telephone call from one of
the neighbors inquiring about the hearing process and procedures.
Greg Czaplewski of Planning staff submitted additional information for the record, including two
letters in opposition. He also submitted a new Condition #5.6 requested by the Building & Safety
Department, requiring that the developer obtain a floodplain fill permit. It is something they would
have to do anyway. The staff report was in error in stating that they already had a fill permit.
Proponents
1. Gus Ponstingl of Ross Engineering appeared on behalf of Green Development
Corporation and Believers Fellowship Church and presented the proposed development for 16
townhouse units on approximately 9.4 acres located at the corner of Superior and N. 40th Street.
There will also be a church developed on the northeast corner of the site. The church owns the
property. Both the developer and the church thought it would be better to approach this development
jointly and the result is a project that helps the developer, the church and the adjacent community.
There will be a private roadway for the townhouses, which are located on the south portion of the
site. The private roadway will be 27' wide paving with concrete curb and gutter, with private sanitary
sewer tying into a larger public main. There will also be a 6" water main that will tie into a larger
water main along North 40th Street.
Ponstingl noted that there is an existing wetland that has been farmed out and difficult to find;
however, the developer is proposing to restore the wetland and create a 25' buffer around it with an
outlot over that wetland.
2. Ron Ross, Ross Engineering continued the applicant’s presentation. Believers Fellowship
has owned the property for 12 years. It has been farmed in soy beans and corn. This is the first year
it has not been farmed. The wetland was delineated back in 2002. If you attempt to find the wetland,
you will not find it. You will only find one of the three characteristics, and that is the soils. This
development will do a minor amount of grading and filling of .02 of an acre and will add .05 of an
acre. The applicant has applied for a permit from the Army Corps of Engineers. This developer will
restore the wetland and proposes an educational and social use of that restored wetland.
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Ross explained that when the church began work on this project, they submitted a fill permit which
was not approved because the other party walked from the project. The first fill permit was for filling
the entire project. Ross informed the church that it was not the best thing to fill the entire project. The
church and developer joined forces and they now have support from Watershed Management. The
FEMA drawings for this area have a stipulation suggesting that the city will not fill this reach of Salt
Creek any more than 75% of what would otherwise be allowable fill within this reach of Salt Creek.
This development is filling slightly less than the75% because the grading has been kept down. The
only thing being filled is the church facility. The townhouse units have to be filled 1' above floodplain.
The amount of fill has been substantially reduced from what the church was initially submitting. This
project is within FEMA’s recommended requirement of only 75% of that volume.
Ross also noted that Turner Ditch to the south is a major tributary. Water will be discharged from the
townhouses and a little bit of the church. About 4-5 acres will be going directly into Salt Creek by an
existing storm sewer. This development’s contribution to Turner Ditch is extremely insignificant. An
analysis of the hydrology of Turner Ditch was conducted. With elevation of 1139, the surface water
of the 100-year storm is 38.7, so actually water will be contained within the top of bank. The
townhouses on the north side of Turner Ditch are about 5' above the top of the bank and above what
will be considered the high water flowing through Turner Ditch.
Ross reiterated that this development respects the previous mapped wetland.
With regard to sidewalks, Ross stated that it is the developer’s opinion that a sidewalk on the south
side is not a definite necessity in this small dead-end private roadway. He believes the sidewalk
has been waived in similar situations. This waiver is not being requested because of cost
considerations. The desire is to keep the southern units as far away from Turner Creek as possible,
thus they pushed those units to 25' from the south curb line of Ballard Court, putting a little more rear
yard into the southern townhouses. Ross would agree to putting the sidewalk back in, but this would
require deleting the guest parking stalls. The waiver is requested to allow the townhouse units to be
a little bit further to the private roadway and to provide more green space in the back of the
townhouse lots.
Pearson noted that the map submitted by the applicant today is different from the map in the
Planning Commission agenda. Ross concurred. The ballpark has been turned.
Carroll confirmed that the wetlands will be an outlot controlled by the church. Ross agreed. There
will be a homeowners association for the townhouses and they will join hands in maintenance of the
common area but it is under the jurisdiction of the church.
Bills-Strand inquired about a sidewalk access to the basketball courts and ball parks for the people
across the street on 40th Street. Ross stated that the church has extended opportunities for the
neighborhood to use these recreational facilities. There is sidewalk access at the private roadway
and the developer will consider another sidewalk at the driveway entrance of the parking lot for the
church.
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Opposition
1. Ken Ward, 4035 N. 40th Street, testified in opposition. The majority of the neighborhood just
found out about this project a week ago today. They held a meeting on Friday and do not believe
their questions have been answered. The neighbors have not had an opportunity to talk to the
developers. The neighbors are not completely against the land being developed, but they would like
some input and have the opportunity to discuss their concerns, including traffic. There have been
numerous accidents on 40th Street. Between 27th and 48th Street there are only two small long
blocks of streets to get from Cornhusker Highway to Superior Street. 40th Street is already carrying
15-25% more traffic than it was designed to handle. Ward has had two accidents getting in and out
of his own driveway. The police have been called hundreds of times to set up traffic monitoring.
The neighbors are also concerned about the waiver of the yard standards as to whether the line of
sight will be acceptable.
Ward has lived in the area since 1972, and the sanitary sewer system has been a tremendous
problem and the city is constantly monitoring it today. The neighbors would like to have some
assurances about this issue. They are concerned about the flooding. Turner Ditch does run at
capacity. There are a number of neighbors who were sandbagging their homes in July 1993 or
1994 because it was overflowing.
While the wetlands is being farmed, Ward assured that the thousands of geese he sees in his back
yard on a regular basis know that there are wetlands there.
Ward recommended that a study of the entire area be done to see what effect this development
might have on some of these issues. There is some concern in the neighborhood about the size of
the cul-de-sac and he pointed out that the staff is recommending that there be no parking on either
side of the street on a 600' long cul-de-sac. With 32 units of at least 2 cars per unit, he is concerned
about the parking and what it is going to do to the potential accidents on 40th Street.
Ward submitted a letter signed by 104 people in this area in opposition.
2. Joyce Schriner, 3840 N. 42nd Street, testified in opposition. In addition to the concerns raised
by Mr. Ward, another concern is the number of waiver requests concerning setbacks in this small
area – 32 townhouses on less than 5 acres – if you look at the type of development already in the
area, you will see large lots with a lot of green area. Therefore, she does not believe this
development is compatible. She has talked with the Planning Department and asked whether they
had toured the area, and they had not toured the area other than the specific site. She is also
concerned about the amount of fill they are proposing. She understands the 75% guidelines and
knows they are coming in with less than 75%, but she believes it is a very, very small amount less
than 75%.
3. Robert Converse, 3921 N. 42nd Street, testified in opposition. Because this development is in
the floodplain, flood insurance will be required and it will be a $600/year premium. He wonders if
anyone has considered what impact the Antelope Creek widening project will have on Salt Creek.
Flooding further downstream could easily occur and the Superior Street bridge is the first
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downstream narrowing and could be affected. He has not seen when the church will be built. They
have owned the land for almost 14 years and what guarantee is there that it will ever be built? The
proposed building is only 90' x 90', which is only 8,100 sq. ft. Without the church, where will water
come from to maintain the ballfield? What will house the water meter? Are there plans for
recreational facilities without the church? What about ballfield lighting? How can 32 units be
granted in 4.62 acres when measurements are taken from the centerline of 40th Street? He believes
the density is too high because of the waiver requests. What guarantee is there that the recreational
area will be built and maintained? The church has owned the land since 1991 and during this entire
time, no improvements have been made. There is no provision for a playground.
Converse also suggested that after the grade is brought up to the finished elevation, the south edge
of the lots along Turner Ditch will need protection because of the drop-off.
4. Lawrence Fournier, 3748 N. 44th Street, testified in opposition. He visited the neighbors and
they were all surprised about this development. The neighbors have lived there for 30-55 years.
They are all stunned, basically about the traffic. 40th and 44th Streets are in dire need of traffic
signals at both ends. The concern for most of the residents on 44th is traffic. Traffic has increased
since the North Star High School has opened. Fournier believes that the traffic would increase and
he requested that the Commission seriously consider taking more time to look at this proposal.
Staff questions
With regard to street widths and traffic, Marvin commented that 40th Street is a two-lane roadway,
27' wide, which connects Superior Street and Cornhusker Highway. What does the city own beyond
the 27' in terms of right-of-way? Chad Blahak of Public Works stated that it would typically be 60' or
50' of right-of-way (either 30' or 25' feet on either side from centerline). It is functioning now as a
collector street of 66'. Marvin is concerned about units 1 and 32. If the road ever went to five lanes,
not only are the homes on the east side going to get pinched, but the ones that we haven’t even built
yet would be landing in a spot that could later push the road right up next to the building. Blahak did
not know the Comprehensive Plan designation for 40th Street, but he does not believe it would
become a 5-lane roadway. The 66' right-of-way is enough to accommodate the 33'.
Larson inquired about the “no parking” provision. Blahak explained that the comment about no
parking only pertains to the turnaround at the end of the cul-de-sac. The driving lane going around
the island does not allow parking. If there is room in between driveways along the cul-de-sac,
parking would be allowed.
Carlson asked for confirmation that Stormwater Management is satisfied. Devin Biesecker of
Public Works explained that under the current code requirements, the development is allowed to fill
in the floodplain as long as their structures are elevated 1' above the 100-year elevation. They can
fill their entire site and there is no limit on the amount of fill. The entire site is within the 100-year
floodplain. In areas of Salt Creek, it is recommended that in certain storage areas they give a
percentage of fill to insure that when the areas are filled we can maintain the allowable 1' of rise in
the floodway. For this area, that was listed as 75%, and Public Works asked the developer to stay
within that limit.
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Carlson noted that Turner Ditch has a mechanical flood door that can be closed if Salt Creek rises
too high. When it is closed, it back-floods this area of the floodplain. Presumably the new places
would be 1' above, but does Public Works have any sense of the floodplain impacts? Biesecker
does not believe the flood gates were taken into account in the study. When the flood gates are
closed on the levee it will back up water but he does not know how far.
Blahak clarified that the Comprehensive Plan does not show any future widening of 40th Street.
Bills-Strand inquired about traffic signals at 40th & Superior. Blahak stated that there are none at
40th & Superior. The nearest traffic signal is at 48th & Superior. Public Works tries to get back to
each intersection on a 2-year periodic basis to review it. He believes that the last time this was
researched it did not warrant a signal. Another study can be requested. Bills-Strand is hopeful that
it will be studied because of all the development at 27th & Superior, including North Star High
School.
Bills-Strand is concerned about parking. She knows from living in a townhome area that when you
entertain guests, it is difficult to park in the townhouse area because the driveways are so close
together. Is there ever any consideration given for some additional off-street parking? Blahak
indicated that it is a frequent recommendation from Public Works that additional parking be
provided for these townhouse developments. Czaplewski clarified that the only parking required to
provide is two stalls per unit, and this application provides four stalls, two in the driveway and two in
the garage. There is no code requirement beyond that. This application meets the parking
requirements.
Pearson observed that with 32 units at four additional cars per unit, there will be 128 cars coming
out of Ballard Place. She disagrees that this is not going to affect the traffic on 40th Street. She
would like to hear the developer’s response.
Taylor noted that the speed limit is 25 mph on 40th Street and the speed limit on Superior Street is
45 mph. Is the problem of speeding on 40th Street? He wonders what time there are traffic
speeding concerns. The neighbors indicated that it is during rush hour. Taylor stated that he has
experienced very little traffic on 40th Street during his visits to the area during the day.
Marvin asked staff to respond to the issue of notice to the neighbors. Czaplewski advised that a
signed is posted on the property and written notice is mailed from the Planning Department 10 days
prior to the hearing.
Taylor questioned the necessity of a traffic signal at 44th Street if there is one at 48th Street. Is it
feasible? Czaplewski understands that the traffic concerns are generated by the peak traffic hours.
The last time the intersection was studied, it did not warrant the traffic signal.
Response by the applicant
Ross clarified that the applicant is not requesting a change of zone. The property is zoned R-3. The
church can build on R-3 by right. They already had a fill permit request, but this proposal shrinks it
down with much less dirt. The application before the Commission today is a community unit plan.
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This developer could come in and change this to single family lots in R-3. But, the applicant wants to
create affordable housing in this area with two-unit townhouses. There are apartments across the
street on the east side of 40th Street; and there are apartments on the south side of Superior Street,
followed by a combination of a couple of single family homes and townhouses. This is a nice area,
and this applicant is not here to affect the neighbors’ way of living but to create a compatible
situation with the church. The applicant could come back and not even request a community unit
plan, but rather a straight preliminary plat and he does not know how the city could deny the use of R3 zoned property. But that is not what this applicant wants to do.
Ross pointed out that the building envelope being shown is 35' x 60'. The units are not that big. With
the architectural drawings, it appears that they could shrink down the building envelope. This would
result in a very slightly modified site plan and would not require any waivers. But the difference is
only 3.5'. The units were located closer to the private roadway to put more space in the back. If the
Commission wants to strike the waivers, they can shift the units back with the proper front yard and
proper rear yard. The overall diameter of the cul-de-sac is 6' bigger than the city’s requirement for a
private cul-de-sac. It is configured a little bit differently so it requires a variance. If the Commission
does not want to grant the waiver, they can certainly build a slightly smaller cul-de-sac.
The applicant does not have to restore the wetland, but that is what they want to do.
Ross also suggested that they could build 50 single family lots with the R-3 zoning. Is the City going
to say “no” to a single family development?
As far as parking, Ross explained that the units will have a double-stall garage with parking in front
of the garage. This application provides space for four cars per unit plus another seven guest stalls.
They may add a few more parking stalls. They want a development that does not cause parking
problems on 40th Street, so Ross assured they would take a look at this issue.
Ross also assured that the church does want to build. The church has been waiting for this
opportunity for some time. They have a buyer that is ready to go. The church has authorized the
engineer to prepare construction drawings for the grading and storm sewer and they are prepared
to start immediately on the church’s site. This starts their church with the funding coming from the
sale of the south area.
Again, Ross stated that the lots are 40' x 100'. They can move the units slightly if the Commission
prefers no waivers. The normal lot is 5,000 sq. ft. These lots are at least 4,000 sq. ft. If we needed
to take more land to the north, we could do that, but this is a joint project where both the development
to the south and the church to the north are paying for the recreational facilities.
As far as traffic volumes, Ross stated that he has been out in the area on eight occasions recently
and he has never seen a back-up. It is a 66' wide right-of-way. He is not here to fight the traffic
signal battle. He hopes it will be studied and that a traffic signal will be warranted. But, a
development like this should not be stymied because of the traffic signal issue.
Ross apologized because the developer did not know there was an organized neighborhood group.
The church did send out a letter and he agrees that it should have been sent out a week sooner.
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Ross does not believe there is a drainage problem. If it backs up, the water will back up over 40th
Street and will go through the drainageway and back up into those areas. They are not required to
put all of that storage of water in this 9.4 acres.
Pearson inquired as to the schedule of development, i.e. what is going to be built first? Ross
indicated that there are some pre-sold units and they will start immediately on the private roadway.
They can start with eight units because they have water and access. The site grading for the entire
project will all be done under one contract. They do need to get the wetlands issue resolved, but
they plan to start immediately. He estimated that all of the townhouses will be built in two years. The
church is extremely anxious to start their project. The volleyball court will be built with the
townhouses, followed by the other recreational facilities, but they are grading the entire area.
Pearson asked whether the developer would agree to add a new walk connecting the pavilion to the
public sidewalk. Ross indicated that they would agree to do so.
Marvin inquired about the need to buy flood insurance. Ross stated that the units are required to be
1' above the 100-year floodplain. The lots are being graded to be outside of the 100-year
floodplain. There are no basements because basements are not allowed in the 100-year floodplain
area.
ADMINISTRATIVE ACTION BY PLANNING COMMISSION:

July 21, 2004

Carlson moved to deny. Motion failed for lack of a second.
Carroll moved to approve, with conditions as set forth in the staff report, seconded by Larson.
Pearson moved to amend to strike “minimum lot area” and “required front and rear yard setbacks”
from the waiver approvals in Condition #2; to add a condition to provide a public access walk
connecting the pavilion to the public sidewalk; and to encourage Public Works to re-study the area
for a traffic signal at 40th and Superior, seconded by Marvin.
Pearson believes that denying these waivers will push some of the units further away from Turner
Ditch and put the sidewalk back in on the south side of the road and maybe make the softball field
and the amenities more accessible to the neighborhood. She believes there will be increased traffic
on 40th Street.
Because these homes do not have basements, Bills-Strand would like to see them use as much of
the building envelope as possible to get decent sized living areas. If the Commission wants to
shorten the back yards along Turner Ditch, she wouldn’t mind, but she would like to see at least the
ones backing up to the softball area utilize a bigger building envelope. Pearson believes they can
increase the size of the units because the available area is already larger. They’re just not utilizing
the whole thing.
Motion to amend carried 8-0: Marvin, Larson, Taylor, Carlson, Krieser, Pearson, Carroll and BillsStrand voting ‘yes’; Sunderman absent.
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Carlson’s concern is the floodplain. Townhouses will be protected but this is a classic example of
“where does that water go?” You have a flooding situation for the surrounding property owners
because there is no requirement that this development do anything to not flood out their neighbors.
In addition, you have potential additional danger for the existing townhouses because there is no
FEMA mapped study based on that ditch flood door being dropped. If Salt Creek starts to rise and
the flood door is closed, you’ve got Turner Ditch water backing up and flooding. We don’t know if
the townhomes have proper engineering in order to be protected. He is very aware that those “no
net rise” requirements only apply to areas outside the city limits, but the Comprehensive Plan tells us
that,
...future urban development will be outside the floodplain and floodway. This helps new
development avoid potential flood risks and preserves the important functions of the
floodplain. Keeping development outside of the floodplain preserves flood storage and other
natural and beneficial functions of floodplains. It also avoids the long-term, cumulative impact
of development in the floodplain.
Carlson stated that his guide is from the Comprehensive Plan. As he sits on this Commission and
gives guidance to the City Council, the Comprehensive Plan tells him to avoid this situation. We can
engineer ourselves out of that situation by creating new standards, but it is a floodplain issue that
causes concern for him.
Motion for conditional approval, as amended, carried 7-1: Marvin, Larson, Taylor, Krieser, Pearson,
Carroll and Bills-Strand voting ‘yes’; Carlson voting ‘no’; Sunderman absent. This is a
recommendation to the City Council.
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