City Council Introduction: Monday, September 27, 2004
Public Hearing: Monday, October 4, 2004, at 1:30 p.m.

Bill No. 04-181

FACTSHEET
TITLE: CHANGE OF ZONE NO. 04042, a text
amendment to Title 27 of the Lincoln Municipal Code
(zoning ordinance), requested by W. Michael Morrow
on behalf of Anderson Ford, to amend Chapter 27.69
relating to signs by amending Section 27.69.049
relating to permitted signs in the H-3 zoning district to
clarify language and to allow on-premises pole signs
located within 660 feet of the designated interstate to
include electronic changeable copy up to 240 square
feet in sign area; by amending Section 27.69.270
relating to other permitted signs in non-residential
districts to allow an exception to the maximum
changing sign area as provided in Section
27.69.049(d); and repealing Sections 27.69.049 and
27.69.270 of the Lincoln Municipal Code as hitherto
existing.

SPONSOR: Planning Department
BOARD/COMMITTEE: Planning Commission
Public Hearing: 08/18/04 and 09/15/04
Administrative Action: 09/15/04
RECOMMENDATION: DENIAL (7-1: Carlson, Carroll,
Krieser, Marvin, Taylor, Bills-Strand and Sunderman
voting ‘yes’; Larson voting ‘no’; Pearson absent).

STAFF RECOMMENDATION: DENIAL.

FINDINGS OF FACT:
1.

This text amendment would allow a 240 sq. ft. message center within 660 feet of an Interstate Highway in the
H-3 Zoning District. The reason for the request is to legalize an existing sign for Anderson Ford at N. 27th and
Interstate 80, for which a permit was issued in error in December of 2000.

2.

The staff recommendation to deny the proposed text amendment, as revised by the City Attorney, is based
upon the “Analysis” as set forth on p.2-3, concluding that the proposal would make very limited and targeted
changes to the sign ordinance to legalize the current Anderson Ford message center sign. The 240 sq. ft.
message center is three times the maximum size permitted by the sign code. The proposed amendment
would add to driver distractions on the interstate, and it sets a very poor precedent to add large signs in other
locations and zoning districts. The existing sign adds to light pollution that will likely have a negative impact
on the endangered Salt Creek Tiger Beetle.

3.

On August 18, 2004, the applicant’s representative requested a four-week deferral after meeting with the
Mayor’s Neighborhood Roundtable.

4.

The public hearing was held on September 15, 2004. The applicant’s testimony is found on p.4-6. The
additional information submitted by the applicant is found on p.14-21.

5.

There was no testimony in opposition; however, the record consists of an e-mail from Carol Brown on behalf
of the Lincoln Neighborhood Alliance in opposition (p.22).

6.

On September 15, 2004, the Planning Commission agreed with the staff recommendation and voted 7-1 to
recommend denial (Commissioner Larson dissenting).

7.

An application for special sign district was suggested as an alternative by one Commissioner.
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P.A.S.:

Change of Zone #04042 - Signs

PROPOSAL:

Text amendments to :
Zoning, Title 27 LMC;
Chapter 27.69.049 H-3 signs
Chapter 27.69.270 Other Permitted Signs

CONCLUSION:

These amendments would make very limited and targeted changes to the sign
ordinance to legalize the current Anderson Ford message center sign. This size
message center is not justified, sets a very poor precedent to add larger signs
in other locations and zoning districts, and in the case of the existing signs, adds
to light pollution that will likely have a negative impact on the endangered Salt
Creek Tiger Beetle. For these reasons it should be denied.

RECOMMENDATION:

Denial of the attached text

HISTORY: The referenced sections of the zoning text have been in place since 1979.
ANALYSIS:
1.

The applicant is requesting changes to the sign section for the H -3 District to allow a 240
square foot message center within 660 feet of an Interstate Highway. The reason for the request
is to legalize an existing sign for Anderson Ford at North 27th and Interstate 80.

2.

The applicant states a sign permit was issued for the existing sign in December 2000 and
Building and Safety did not notify the applicant until a letter was sent on February 2004.

3.

Building and Safety has indicated the permit was issued in error to a licensed sign contractor
who should have known it was not a legal sign. After it was erected and discovered to be in
error in 2001, Building and Safety did contact the sign contractor and the land owner to advise
them the sign was not legal.

4.

The City has received numerous complaints about the size, location and light levels of the
existing sign. Several other businesses have asked if they can have a similar sign. Based on
complaints, the letter of February 2004 was sent.

5.

The current limit of 80 square foot of area for a sign that blinks and flashes has been part of the
code since 1979 and is applied across the city except for the Downtown B-4 district.
-2-

6.

Provision of this request for additional electronic signing raises the question of making the
same opportunity available for other zoning districts.

7.

Most of the Interstate interchanges for Lincoln (with the exception of the Waverly exit and the I
-180 exit) have H-3 in place and could utilize this provision. Freeway interchanges are
especially poor locations for motorists to be distracted by large changeable messages.

8.

Light pollution is a city wide issue but is much more sensitive in the area of the Salt Creek Tiger
Beetle since it has been shown to be attracted to light. The existing sign is within one mile of,
and visible from, existing known beetle habitat.

9.

The City Attorney’s office has suggested alternative language, and a draft Ordinance, if the City
chooses to approve the text amendment.

10.

The impact and potential impact of this change is such that the change of zone should be
denied. The existing sign should be removed. An error by a building official does not legalize
an action. After four years of use, it is now time to come into conformance with the code and
the rest of the City.

Prepared by:
Mike DeKalb, AICP
441-6370, mdekalb@ci.lincoln.ne.us
Planner
August 2, 2004
APPLICANT:

Anderson Ford
2500 Wildcat Dr.
Lincoln, NE 68521
(402) 458 - 9800

CONTACT:

W. Michael Morrow, Attorney
P.O. Box 83439
Lincoln, NE 68501
(402) 474 - 1731
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CHANGE OF ZONE NO. 04042
PUBLIC HEARING BEFORE PLANNING COMMISSION:

August 18, 2004

Members present: Marvin, Pearson, Krieser, Sunderman, Carlson, Carroll, Taylor and Bills-Strand;
Larson absent.
Staff recommendation: Denial.
Ex Parte Communications: None.
The Clerk announced that the applicant’s representative has submitted a written request for four-week
deferral.
Carlson moved to defer four weeks, with continued public hearing and administrative action scheduled
for September 15, 2004, seconded by Carroll and carried 8-0: Marvin, Pearson, Krieser, Sunderman,
Carlson, Carroll, Taylor and Bills-Strand voting ‘yes’; Larson absent.
CONT’D PUBLIC HEARING BEFORE PLANNING COMMISSION:

September 15, 2004

Members present: Larson, Carroll, Marvin, Carlson, Krieser, Sunderman, Taylor and Bills-Strand;
Pearson absent.
Staff recommendation: Denial.
Ex Parte Communications: Marvin reported that he attended a Neighborhood Roundtable meeting
where this topic came up and there is a letter from Carol Brown as Chair of the Neighborhood
Roundtable in opposition.
Proponents
1. Mike Morrow appeared on behalf of the applicant, Anderson Ford. Anderson Ford has
pioneered the development of the Auto Mall on N. 27th and I-80 and several other dealers have now
located out there. Anderson Ford was the first one to go in the area and in December of 2000,
Anderson Ford filed an application with the Building & Safety Department for the sign that has been
constructed. Morrow submitted a copy of the building permit application which includes a very
specific drawing of the sign. Building & Safety issued the permit and Anderson Ford constructed
the sign at their expense of $80,000. At some point, someone orally contacted Anderson Ford and
advised they might in violation, but it was not until February of 2004 that an official letter came from
Building & Safety advising Anderson Form specifically that the sign violated the provisions of the
ordinance because the size of the message changing board exceeded 80 sq. ft. Morrow agreed
that the sign exceeds 80 sq. ft., being approximately 140 sq. ft. However, Morrow submitted that
the size of the sign does not violate the ordinance; the fact that it is illuminated does not violate the
ordinance; the location does not violate the ordinance; and no complaints have been received by
anyone based on the sign changing board. If this sign did not have the message changing board, it
would be in full complete compliance.
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Morrow pointed out that this is a request that the zoning ordinance be amended in a very limited
manner so that signs that are located in this zoning district, that are within 50' of the main building of
the premises, and within 660 feet of the interstate, be allowed to have an increased size changing
board. That is the only violation. The 80 sq. ft. size limit pertains to any sign in the city. This is a
request to increase that limit to 240 sq. ft. only within the limited areas under the proposed
amendment. The applicant does consent to the amendment as revised by the City Attorney. This
amendment is extremely narrow. The sign has to be within 50 feet of the premises and 660 feet of
the interstate.
Morrow believes this is an unfortunate situation. Anderson Ford has even offered to look at placing
city messages on this sign. Amber Alert has suggested that this would be a great sign for the
Amber Alert system and Anderson Ford has already signed up. Morrow believes the sign is
technically in full conformance with all provisions with the exception of the changing board sign.
There are no studies that show changing board signs are detrimental to the traveling public. The
city uses changing boards all over this town right now – mobile changing signs, which are not in
compliance.
There was no testimony in opposition.
Staff questions
Bills-Strand inquired about any other remedy, since the city also made a mistake. Would it be
possible to allow the sign if it is used for the Amber Alert system and that it be allowed to remain in
place until any changes are made to the sign? Rick Peo of the City Law Department stated that the
sign is an illegal sign that was inappropriately approved by Building & Safety, but that doesn’t give
them a right to maintain or keep that sign. They do not have any vested rights to the sign. The city
should revoke that permit that was erroneously issued. With regard to the issue as to whether the
city is liable for any damages, the City Attorney would argue that the City is exempt under the tort
claims act for this type of mistake, but those are legal disputes to be resolved at the court level.
The sign cannot be accommodated by conditions. It is an illegal sign so it either needs to be made
legal or it needs to come down or be modified to remove the message board display in excess of
the limits.
Marvin inquired whether the sign can broadcast the time of day. Peo stated that it is the amount of
square footage of the changing board that is the problem. The city does not monitor the message
content anymore, but the 80 sq. ft. is the maximum that would be allowed. The issue is 240 sq. ft.
versus 80 sq. ft.
Sunderman wondered whether they could use the existing sign but turn off part of it to bring it within
the 80 sq. ft.. Peo assumes that if they modify the sign so that the message board is not in excess
of 80 sq. ft., it would be permitted. Morrow stated that there have been discussions on
modification but it depends on the capabilities of the sign. It becomes an enforcement issue.
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Bills-Strand inquired whether the city would still be liable if changes are required to be made to
make it a legal sign. Peo could not answer the question, but he believes there are some defenses
that the city would have.
Larson stated that he has a lot of empathy for the applicant, first of all because of the error the city
made, and secondly, because Anderson Ford is in the position of being on the high speed
interstate. Any message they put up there has to be short and quick, so he thinks some sort of
zoning change for situations like this might be appropriate.
Morrow pointed out that the city has established special sign districts, such as the Downtown movie
theater project, which allows them to have changing movable sign boards that are much larger than
80 sq. ft. This has also been done for Haymarket Park. Anderson Ford would be willing to look at
doing a special sign district for this sign. This mall has brought in considerable sales tax dollars to
this city. Signs change around the city all of the time. What about the changing sign at the gas
stations? What about the billboards changing? The church at 48th & Cotner has the exact same
kind of sign. There are some optional ways that this can be done. Building & Safety advised
Anderson Ford to come forward with this request.
ADMINISTRATIVE ACTION BY PLANNING COMMISSION:

September 15, 2004

Carlson moved to deny, seconded by Marvin.
Carlson is sympathetic to the owner because he thinks Building & Safety should have caught it and
the applicant is probably going to have a legal remedy. The applicant does have an avenue to try
to recover costs. It is tough to change the rule to accommodate someone who was allowed an
exception to the rule by mistake. The rule is 80 sq. ft.
Taylor believes that we must also consider the nature of signage on the interstate. A very noble
effort has been made to get rid of all the signs on the highways which are sight pollution. He can
see that this sign is a sight pollution and he does not want to undo a great effort that was made in
the past and he believes our highways should be as clean as possible.
Bills-Strand indicated that she is not in favor of the zoning change but she would like to see the
possibility of a special sign district.
Motion to deny carried 7-1: Carroll, Marvin, Carlson, Krieser, Sunderman, Taylor and Bills-Strand
voting ‘yes’; Larson voting ‘no’; Pearson absent. This is a recommendation to the City Council.
Bills-Strand asked how a special sign district works. Mike DeKalb of Planning staff advised that
special sign district is in the code today – Haymarket, Haymarket Park and the Downtown
Entertainment Center have special sign districts. The applicant must make application and then it
goes through the Planning Commission and City Council.
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