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FACTSHEET

TITLE: MISCELLANEOUS NO.  05017, a request for
“Reasonable Accommodation” under Title 1 of the
Lincoln Municipal Code, requested by Developmental
Services of Nebraska, Inc., to allow a group home in
the R-4 Residential District to locate within the
required 1200 ft. separation from another group home,
on property located at 424 North Coddington Avenue.

STAFF RECOMMENDATION: Conditional approval.

SPONSOR:  Planning Department 

BOARD/COMMITTEE:  Planning Commission
Public Hearing: 09/14/05, 09/28/05, 10/12/05 and
10/26/05
Administrative Action: 10/26/05

RECOMMENDATION: Denial (7-1: Pearson, Carroll,
Krieser, Sunderman, Esseks, Larson and Carlson
voting ‘yes’; Taylor voting ‘no’; Strand absent). 

FINDINGS OF FACT:  
1. This request for “reasonable accommodation” under Title 1 of the Lincoln Municipal Code would allow four

unrelated individuals with developmental disabilities to reside at 424 North Coddington Avenue, changing the
status from “family” to “group home”.  

2. Approval of this request would waive the zoning requirement that group homes in the R-4 Residential District
be separated by 1,200 feet.  

3. The staff recommendation of conditional approval is based upon the “Staff Findings” as set forth on p.2-4,
concluding that this request is premature since there is not an existing group home in the area that would
prevent the applicant from obtaining a conditional use permit for this address.  The applicant is requesting the
same accommodation on a neighboring address (416 N. Coddington Avenue, Miscellaneous No. 05020). 
Action on one of these applications should depend on the other being withdrawn and established as a group
home.  

4. At the public hearing before the Planning Commission, the applicant withdrew the request for reasonable
accommodation at 416 North Coddington Avenue (Miscellaneous No. 05020) and stated that they would be
making either 416 or 418 North Coddington Avenue a group home.  Thus, the applicant will need this
reasonable accommodation at 424 N. Coddington Avenue.  (See Minutes, p.5).

5. Based upon the applicant’s withdrawal of the request for reasonable accommodation at 416 N. Coddington
Avenue, the staff finds that the request for reasonable accommodation at 424 N. Coddington Avenue would
not create an undue burden on the City or fundamentally obstruct the intent of the zoning code.  

6. The applicant’s testimony and responses to questions from the Commission are found on p.5-9.  The record
also consists of additional justification information provided by the applicant dated October 24, 2005 (p.19-
23).

7. Testimony in opposition is found on p.10-12, and the record consists of five written communications in
opposition (p.32-36).

8. Additional information submitted by Commissioner Esseks concerning group home regulations and police
reports at the various locations is found on p.24-31.  

9. On October 26, 2005, the majority of the Planning Commission found that the applicant had not sufficiently
demonstrated the financial and therapeutic necessity and voted 7-1 to recommend denial (Taylor dissenting
and Strand absent).

FACTSHEET PREPARED BY:  Jean L. Walker DATE: November 1, 2005
REVIEWED BY:__________________________ DATE: November 1, 2005
REFERENCE NUMBER:  FS\CC\2005\MISC.05017
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LINCOLN CITY/LANCASTER COUNTY PLANNING STAFF REPORT
___________________________________________________

for September 14, 2004 PLANNING COMMISSION MEETING

PROJECT #: Miscellaneous #05017
Reasonable Accommodation

PROPOSAL: Request for a modification of the zoning requirement that group homes in the R-4
zoning district be separated by 1,200 feet.

ADDRESS: 424 North Coddington Avenue

CONCLUSION: This request for a reasonable accommodation is premature since there is not an
existing group home in the area that would prevent Applicant from obtaining a conditional use permit
for this address.  Applicant is requesting the same accommodation on a neighboring address; action
on one of these items should depend on the other being withdrawn and established as a group home.
The Planning Commission must forward a recommendation to the City Council within 45 days of the
date of referral.

RECOMMENDATION:  Conditional Approval

GENERAL INFORMATION:

LEGAL DESCRIPTION: Lot 7 and the east 10 feet of vacated North Coddington Avenue adjacent
thereto, Capitol Beach Village, located in the SW1/4 Sec 21 T10N R6E, Lancaster County, NE.

EXISTING LAND USE AND ZONING: Single-Family R-4 Residential

STAFF FINDINGS:
1. Applicant’s facility at 424 North Coddington currently serves 3 residents with developmental

disabilities.  Since there are no more than 3 residents, this facility meets the definition of “family”
and may be located in any dwelling.

2. LMC §27.03.300 defines a group home as “a facility in which more than three but less than
sixteen disabled persons who are unrelated by blood, marriage, or adoption reside while
receiving therapy or counseling, but not nursing care.”

3. The addition of another developmentally disabled resident to this facility would make this a
group home under the Zoning Ordinance.

4. LMC §27.17.030 requires group homes in the R-4 district to obtain a conditional use permit,
which requires that “the distance between the proposed use and any existing group home
measured from lot line to lot line is not less than 1,200 feet.”
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5. There is not an existing group home within 1,200 feet of this facility.  However, there are several
nearby residences used by developmental disability service providers to house up to 3 clients,
including Applicant’s own facility located at 416 North Coddington Avenue..

6. LMC Chapter 1.28.50 identifies the findings required to approve this request:

(1)  Whether the housing which is the subject of the request will be used by an individual or a group
of individuals considered disabled or handicapped under the Acts, and that the accommodation
requested is necessary to make specific housing available to the individual or group of individuals with
a disability or handicap under the Acts.

Applicant asserts they have a client who meets the definition of disabled who will reside at this
location, but requires this accommodation to do so.

Applicant serves persons with developmental disabilities, and the existence of a group home
within 1,200 feet of this facility would preclude this from becoming a group home under the
zoning ordinance.  A reasonable accommodation would be required to house an additional
person here.

(2)  Whether there are alternative reasonable accommodations available that would provide an
equivalent level of benefit, or if alternative accommodations would be suitable based on the
circumstances of this particular case.

Applicant asserts the only alternative to housing an additional resident in this location is to
purchase or rent another dwelling somewhere within the city, and the cost to do so outweighs
the benefit to their client.

There are two potential reasonable accommodations that would allow Applicant to house an
additional person in a facility located within 1,200 feet of another.  One is a request to allow
another resident.  The other is to request that the spacing standard be modified for a specific
address.

(3)  Whether the requested reasonable accommodation would impose an undue financial or
administrative burden on the City.

Applicant has not asserted that granting this request will not impose an undue financial or
administrative burden on the City.

The spacing standard minimizes the concentration of group home facilities within an area.
Even so, facilities with 3 residents may be located in any number of dwellings within the same
area.  Allowing one of those 3-resident facilities to have one additional person would not create
an undue financial or administrative burden on the City.  By contrast, modifying spacing
standards on a case-by-case basis would impose an administrative burden on the City.

(4)  If applicable, whether the requested reasonable accommodation would be consistent with the
Comprehensive Plan land use designation of the property which is the subject of the reasonable
accommodation request, and with the general purpose and intent of the zoning district in which the
use is located.



-4-

Applicant has not asserted that their request is consistent with either the Comprehensive Plan
or Zoning Ordinance.

In a given group home radius, there can only be one group home with up to 15 residents, and
any number of facilities with 3 or fewer residents.  Allowing one 3-resident facility within that
area to have 4 residents would still comply with the Comprehensive Plan land use designation
and with the general purpose and intent of the zoning ordinance.

7. Recent changes to LMC Chapter 1.28 requiring additional supporting information be provided
with the application were not in effect at the time this application was filed.  This additional
information has been requested, but had not been received at the time of this report.

8. Planning Staff suggest this request is premature and approval of this request should depend
upon the other request in this area being withdrawn and established as a group home.

9. This application was referred to the Planning Department on August 10, 2005.  A
recommendation to the City Council is due on or before September 24, 2005.

10. Applicant’s written request for reasonable accommodation is attached.

CONDITIONS:
1. Prior to approval of this request, Applicant must obtain a conditional use permit from the

Building and Safety Department for 416 North Coddington Avenue establishing that address
as a group home, and withdraw MISC #05020.

Prepared by

Greg Czaplewski
441-7620, gczaplewski@lincoln.ne.us
Planner

Date: September 1, 2005

Applicant Scott LeFevre
and Developmental Services of Nebraska, Inc.
Contact: 2610 West “M” Court

Lincoln, NE 68522
435.2800
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MISCELLANEOUS NO. 05017

CONT’D PUBLIC HEARING BEFORE PLANNING COMMISSION: October 26, 2005

Members present: Pearson, Carroll, Krieser, Sunderman, Taylor, Esseks, Larson and Carlson; Strand
absent.

Staff recommendation: Conditional approval

Ex Parte Communications: None.

Additional information submitted for the record:  Greg Czaplewski of Planning staff submitted an e-mail
from Dick Esseks to the Planning Commission concerning police calls at the specific addresses
requesting “reasonable accommodation”.  

Proponents

1.  Scott LeFevre, CEO of Developmental Services of Nebraska (hereinafter DSN) appeared on
behalf of the applicant and withdrew Miscellaneous No. 05020, a request for “Reasonable
Accommodation” at 416 N. Coddington Avenue, because there is not a group home currently in
existence within 1200 feet of that location.  They will be making 416 N. Coddington a group home,
which would then require this request for “reasonable accommodation” at 424 N. Coddington Avenue.
 
LeFevre went on to state that DSN is a charitable, nonprofit organization providing services to children
and adults with developmental disabilities.  The services are basically funded by Nebraska Health &
Human Services, providing a range of services.  The state purchases the services from DSN on “kind
of an ala carte basis”.  Each person has an individual service program.  DSN is not a containment or
confinement center.  They simply provide rehabilitation services and specialize in those individuals with
difficult or hard to manage behavior.  DSN serves some of the most challenging behaviors in the state
of Nebraska, with service locations in Omaha, Lincoln and Kearney.  

This is a request for reasonable accommodation from the separation requirement at 424 N.
Coddington Avenue.  By right, DSN is going through the process of establishing a group home at either
416 North Coddington or 418 N. Coddington.  This is a request to allow for another location with four
individuals as opposed to three individuals as 424 N. Coddington Avenue.  There are currently three
people living at this location and they want to add one person.  

Esseks commented that he respects the services being provided and he has great sympathy for the
reasonable accommodation provisions, but he has some practical questions because he believes we
may be setting a precedence:  

Q:  How many dwelling units for disabled citizens does DSN manage in the 400 block of N.
Coddington?  

A: Four locations.  

Q: In the four units on N. Coddington, how many residents does DSN currently have?  
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A: 12 residents.  

Q: What is the minimum number of DSN staff in each dwelling unit when any client is there
during the morning hours?  

A: One in the morning; one in the afternoon and evening; and one overnight.

Q: Currently, do any convicted felons reside in any of the four dwelling units?  

A: Could not answer this question.

Q: Are any of the current residents on the Nebraska Sex Offender registry?  

A:  No.

Q: The table that Esseks submitted with information from the Lincoln Police Department
indicates more violent behaviors at the dwelling units managed by DSN than at other homes in
the same block.  What training or other steps has DSN taken to prepare staff to deal with a
possible violent behavior?

A:  DSN has a comprehensive training program, with a dedicated training center on West O
Street, which was just built about two years ago.  They have a training staff.  The training used
for aggressive behavior is called therapeutic aggression control techniques.  It is 18 hours of
training and involves 12 hours of de-escalation technique, recognition of antecedents to
behavior, teaching staff how to intervene prior to the escalation of a behavior; and then 6 hours
teaching actual physical intervention techniques and methods.  

Q: What changes in staffing levels will occur if the city allows DSN to place four clients in a
dwelling unit?

A: The staffing is mandated by the state of Nebraska.  None of DSN’s current locations are
anywhere near the mandated level of staffing because DSN’s  staffing is much more intense
than the minimum required staffing in the manual and correspondence that the Planning
Commission has received.  Generally, at each location, per three residents, there are two staff
on duty until overnight.  DSN’s staffing is very intense.  Two staff to three consumers is very
intense.  The reason for this is because DSN serves people with challenging and aggressive
behaviors.  DSN serves people that other providers will not serve and who are not appropriate
for placement at the Nebraska State Developmental Center or the Regional Center.  These
people have no other place to go.  If DSN were to add an additional person, the needs of the
person as evaluated by the state of Nebraska determine their level of staffing.  With each
person comes the determination already made by the state as to the intensity of staff.  A unit of
service is an hour of time.  Each person is evaluated through an 
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objective assessment process conducted by the state, and they come to DSN with a pre-
determined staff intensity level.  DSN is required to follow that staffing level and it is monitored
by the state.  

2.  Brian Kanter, Chief Operating Officer of DSN of Nebraska, offered that DSN’s policy and
procedures, as approved by Nebraska Health and Human Services, require 29 hours of pre-service
training before an individual can work alone with any individual receiving services.  DSN facilitates over
50 hours of training.  They also employ an on-site psychologist, behavioral consultant, and recently
added a traumatic brain injury consultant to offer additional training.  The one misperception is that
DSN is a hospital or incarceration facility.  DSN is neither.  DSN supports the individuals that it serves.
They serve individuals with developmental disabilities.  DSN does not serve criminals.  This proposal
will allow DSN to increase its staffing intensity, which is determined by the state.  

Esseks asked the applicant to address outreach to the community.  DSN has four units in one block.
What is the history of outreach efforts to the neighbors so they know who to call, etc?  Kanter stated that
they met with the Coddington neighborhood about a year and a half ago in response to an incident.
They have not met since then but are certainly willing to do so.  

Carroll inquired as to the process for an emergency.  LeFevre stated that it depends on the type of
emergency.  Carroll inquired when they would call the police.  LeFevre’s response was that generally,
the individuals in services are their own legal guardians, and being such they carry all the rights and
responsibilities as any other citizen.  If they commit a crime, often their team (interdisciplinary team
from several specialities, i.e. state, medical staff, schools, work, day service, family members) decides
how DSN is to respond to an emergency.  Sometimes the team directs DSN to call the police if the
individual commits a crime, because if the individual understands and is able to premeditate
something, then they should have the same consequences as anyone else.  DSN is required to follow
the recommendations of the team.  DSN has a contract with the state to provide services.  DSN does
the work, but there is a whole group of people behind the scenes that determines how DSN interacts
or responds to situations regarding individuals in services.  It varies from person to person.  

Kanter offered that DSN is very passionate about this population.  They are proactive instead of
reactive.  He has worked with the Lincoln Police Department in regard to individuals that have had
significant amounts of contact with the police.  An “individual justice plan” is delegated to DSN by the
team.  Incidents have occurred and services have been terminated, but DSN wants to give it every
effort that they can for an individual to reside in the community.  

Carroll inquired about who the neighborhood would call with a question or complaint.  Kanter indicated
that DSN has 34 locations in Lincoln.  For example, there is one residential coordinator for the
Coddington address who has a cell phone and who is expected to build relationships with the
neighborhood.  Carroll inquired whether every neighborhood association has the contact information.
LeFevre stated that to be generally so, but DSN serves individuals who are very high functioning and
they don’t necessarily want someone knowing that they are “in services”.  DSN serves some individuals
who believe that to be very stigmatizing, so not all of DSN’s locations are publicly acknowledged and
they do not have to be acknowledged because DSN has to follow the HIPPA requirements and not
disclose whether or not someone has a disability.  

Carroll believes that DSN is legally liable for the property, so if there were a problem or concern about
the property, as the lessee, it is DSN that needs to be contacted.  Who would a person contact?
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LeFevre suggested that there is staff at the location that can be notified.  If there is a problem, a person
could go knock on the door and talk to the staff.  99% of the time there is more than one staff on duty
at every location except during overnight hours.  

Carroll inquired whether there is another number to call if they want to move up the chain of command.
LeFevre suggested that anyone could call their central office at 435-2800.  

In regard to the police calls, LeFevre explained that because DSN is a service agency, they are
required by law to self-report.  If DSN suspects that a crime has been committed, DSN is required by
law to self-report that crime.  He believes that many of the police calls in the report are “self-reports”.
He believes the numbers on the police report are high because DSN is “self-reporting” when the
neighbors wouldn’t do such a thing.  

Pearson inquired whether there is a written procedure where a neighbor complains and actually goes
somewhere, is documented and moved on to be resolved.  LeFevre stated that it would come to DSN
in the form of an incident report.  If the problem is resolved by the staff person, it is not reported.  

Pearson noted that the request is to go from three to four residents, which changes this from a family
to a group home under the Lincoln Municipal Code.  Is there any sort of statistical information that
shows that by adding that fourth person, the amount of incidents will go up or down?  LeFevre did not
have such information.  Pearson suggested then that by adding a fourth person, the situation could be
made worse in a neighborhood.  

Kanter then discussed the financial issue.  The SSI payments are approximately $560 per month for
utilities, food, rent, personal needs, etc.  All of those numbers were based on four individuals residing
in a location.  LeFevre added that the funding mechanism of the state is based on four people at a
location.  They will tell you that a three-person location is generally inadequate to sustain the cost.  

Pearson then posed the question: By going from a home to a group home, what is the most number
of individuals that can be in a group home?  LeFevre stated that the largest number would be 15.
There must be a minimum square footage per individual, minimum number of toilet facilities, etc.  It is
all spelled out in the regulations and DSN’s licensing is dependent upon that.  There is no latitude for
adding any more than one person at any of these locations.  DSN is not requesting anything beyond
that.  

Carlson sought clarification that DSN will not need to increase staff or services to serve four versus
three individuals at this location.  LeFevre responded, stating that the change in staff and services will
depend on the person coming in for services.  The state determines the staffing level.  DSN serves very
few people who have the exact same staffing level.  

Carlson inquired as to how long 424 N. Coddington has had three clients.  LeFevre believes it has
been since 2003.  
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In general across the city, Carlson wanted to know how long DSN has had 3-person homes,  Are you
able to maintain them?  LeFevre stated that it is dependent upon the individuals and the staffing that
comes with those individuals.  It is becoming increasingly difficult to sustain a three-person environment
because the funding mechanism is based on a four-person environment.  The breakdown that goes
into the dollars associated with each intervention unit is based on the presumption that no one will live
in a three-person environment.  It is based on a four-person environment and DSN has been able to
sustain the costs up to this point because they have received  rate increases from the Legislature.  This
last year the rate increase was 1%.  Health care insurance alone went up 30%.  So many of the costs
are rising dramatically but the  reimbursement rate is not.  For example, the cost of gasoline has
caused an impact for transporting clients to and from appointments, etc.  

Carlson inquired as to the typical rate increases.  LeFevre stated that they have generally been 3%.

Carlson asked how many DSN facilities have had to close as a result of economic impact.  LeFevre
stated, “one”.  Carlson asked whether DSN was able to find housing for those individuals.  LeFevre
responded, stating that the City of Lincoln has one of the most restrictive familial codes across the
country.  In Lincoln, three people is considered a family, when it is usually five or six in other
communities.  DSN has been forced to rent duplexes where they sometimes rent both sides of the
duplex to offset the cost associated with an environment.  

Carlson inquired whether those reductions and those needs for consolidation impact DSN’s ability to
provide service and therapeutic benefit.  LeFevre stated that the demand for services just continues
to increase.  DSN is 12 years old and currently employs over 500 people, who are in place to serve
approximately 300 people per year.  DSN has a large infrastructure to support the individuals in
services because their needs are so extensive.  It has been very difficult to sustain the three-person
environment.  The objective assessment process is being retooled and as that happens sometimes
funding for an individual will drop by one-half.  Then we need to determine whether services need to
be terminated.  DSN cannot use service dollars for an individual’s room and board.  It is a violation of
Medicaid and Nebraska could lose their Medicaid funding if DSN were to use the dollars they are paid
for services to meet personal needs, room and board.  

LaFevre further observed that it is a struggle to want to continue in the business that he loves so much
because it is becoming increasingly more political and more difficult.  DSN is trying to do good things
for people.  He went into the field because he had a passion.  He has worked for many service
agencies and he started DSN.  DSN has so many success stories, but no one is interested in the
success stories.  They even invite the media to cover the success stories.  DSN tries continually to
refine their services.  

Carlson inquired as to the rent increases at 424 N. Coddington.  Kanter stated that they have been zero
to 5% per year.  The owner of the property leases to several human service agencies across the nation.

Support

1.  Mike Morosin testified as past president of the Malone Neighborhood Association, a
neighborhood that has had to deal with group homes for well over 30 years.  One of the biggest
questions is staffing.  There must be trained staff on duty 24-hours-a-day.  Every person on staff needs
to go through some behavioral management and anger management training.  Two people on staff
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allows you to watch the front door and the back door.  Many of the clients have a multitude of problems.
How many group homes can one neighborhood support?  We need to make sure there is a
mechanism in place and that all the neighbors know it is okay to come talk to staff and make sure
something is going to be done.  He is in support of this application.  It is just important to have enough
staff available to take care of the problems.  

Esseks observed that maybe the Malone Neighborhood Association has worked out a neighborhood
support monitoring structure that makes the group homes fit in better to the neighborhood.  Morosin
concurred.  Early on, the Malone Neighborhood Association decided to set up the program to take
care of the problems.  The group homes need to go to the neighborhood association and create a
partnership to help each other.  

Opposition

1.  Edward George, 4127 Holdrege Street, testified in opposition, relaying a situation he encountered
with an individual at Matt Talbot Kitchen who stated that he was going to commit a terrible crime.  The
individual was in a group home.  “A house is a house.  A home is a home.”  People need to understand
that.  George suggested that it is not just providing a house for a person – it’s providing a home to
support those people to succeed in society.  We have to all work together to address these issues.
We need help for these people.  Somehow we have to come together.  
2.  Joe Wilkins, partner with the Knudsen, Berkheimer law firm and resident of 1808 S.W. 36th Street,
testified in opposition.  He stated that his comments are generally directed to each of these
applications (Miscellaneous No. 05017, 05018 and 05019), and more specifically the group homes
going from three to four people.  He is concerned because the accounts in the newspaper indicate that
DSN is unwilling or uncomfortable about providing detailed financial information as to whether their
facilities are economically viable.  There is a lawsuit against the city indicating that the zoning
ordinance violates the Fair Housing Act.  What DSN fails to recognize is the fact that the Fair Housing
Act does require reasonable accommodation; however, it requires reasonable accommodation that
is “necessary”.  That is a step that everyone seems to be forgetting.  That is where the economic
viability of these three-person homes must be addressed in detail.  Is it the city’s responsibility to make
things easy for businesses?  DSN apparently has a business model that does not work.  If DSN is
biting off more than it can chew – and they are– they are taking on responsibility for people with high
needs – these are all people who have very special needs.  It is DSN’s responsibility to have a
business model that can fit within their income and expense guidelines.  In this case, they are asking
the city not to ask too many detailed questions about their finances.  Who has the obligation of proving
this?  Wilkins contends that DSN bears the burden of proof.  DSN must demonstrate that there is
sufficient evidence to indicate that this is just not working.  

Wilkins also expressed concern that DSN has the same players as what used to be known as “Active
Community Treatment” (hereinafter ACT).  ACT had a demonstrated inability to effectively and safely
manage homes.  It is simply not a viable, workable, realistic expectation to not be able to say “no”.
They cannot expect the city of Lincoln to bail them out.  DSN needs to establish an effective and
reasonable business plan that fits within their income and expenses just like everyone else in business.

Wilkins was also confused as to what amount of training is required.  He does not believe a week of
training is sufficient to “qualify” someone to supervise people who admittedly are challenging residents.
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As far as “these people having the right to commit a crime just like anyone else”, Wilkins does not
believe that is the point.  No one has the right to commit a crime.  You are expected to follow the law.
In this case, DSN is taking on the responsibility of supervising the people who need that supervision.
They don’t have the right to commit a crime.  If DSN takes on the responsibility, it is DSN’s
responsibility to make sure they are not committing crimes.  

Under the Fair Housing Act and ADA, DSN is not only required to demonstrate that it is a reasonable
accommodation but that it is also “necessary”.  Is it in fact necessary?  Is this Commission satisfied
that they have demonstrated that they cannot make it work with three people?  There are other
businesses providing the same services.  Biting off more than you can chew and asking the city to bail
you out is not a viable business plan.  

Taylor asked Wilkins to identify other similar companies who provide these services. Wilkins did not
have a name but offered to provide a list of other providers.  

Taylor asked Wilkins whether he would agree that the services that DSN provides are uniquely different
than a business for profit would provide.  Wilkins disagreed.  Nonprofit is a bit of a misnomer.
Nonprofit businesses make money.  Whether you are a nonprofit organization or a charitable
organization or a for-profit corporation, undeniably, each of those entities are required to administer
their business in a sound and economically viable manner.  It is not enough to say. “I am doing
charitable work so I am not responsible to make sure the books balance.”  If DSN is serving all of these
high need residents, then they need to figure out a way to bring in a lower percentage of those people,
to dilute it to the point where they can effectively treat those people.  It does not make any sense to say,
“I have a difficult time saying no”.  

3.  Cody Talbott, 320 N. Coddington, testified in opposition because this has had an impact on the
block.  It reminds him of the man who had gestured to his brother and a friend of his, who has since
moved out of the neighborhood.  Luckily, he and his brother had been taught to come right home.  After
learning about this proposal, about six houses in the neighborhood have gone up for sale.  

4.  Roxanne Talbott, 320 N. Coddington, testified in opposition.  She has never been informed that
there is a coordinator between the group homes and the neighborhood.  Her neighborhood has never
had any notifications from DSN.  They say they can get a duplex with a shared supervisor.  Will they
also share the staff which then reduces the ratio of staff to clients?  This is the first time she has
realized that there were four units on her block with 12 residents.  She believes this is enough on her
block.  If they start with our block, they are going to ask for this all over the city.  She also fears that next
year they are going to ask to increase it to five or six clients.  She has experienced interactions and
incidents, some that involved the police.  The DSN residents want to be in the community but we don’t
see very many of them.  It does cause concerns for everyone on the block.  She has lived there 18
years.  DSN denied that they were going to be group homes for sex offenders.  They do not have level
three’s but they have had others.  

5.  Rebecca Barnes, 330 N. Coddington, testified in opposition and submitted her comments in
writing.   Unsupervised residents of group homes with a history of violence are becoming a threat to
our neighborhoods.  Since the residents are not held accountable for their actions, they continue to be
problems in neighborhoods with families with children.  This will have far-reaching implications in the
future.  Unless and until there are more stringent safety measures and training regulations in place
requiring group home owners and employees to be held responsible for the actions of their disabled



-12-

clients, the city has no business allowing zoning changes for more group homes in family
neighborhoods.  

Barnes acknowledged that she has a relative with developmental disabilities who is allowed to live
independently with a family.  But the distinct difference is that she does not have a history of violence.
The issues we are looking at these days are level one, two and three sex offenders.  These individuals
are not convicted because they are unable to withstand a trial.  

6.  Glenn Cekal, 1420 C Street, testified in opposition suggesting that maybe we need to learn to say
“no” until we have more of an understanding of when it is proper to say “yes”.  He does not trust the way
we are handling the welfare situation.  We need to ask more questions.  

Staff questions

Carroll asked staff to clarify the reason for the applicant withdrawing the “reasonable accommodation”
request at 416 N. Coddington Avenue.  Czaplewski advised that the issue with the two requests for
Coddington Avenue is that there is not an existing group home established.  The spacing requirement
does not apply if he withdraws one of those.  They would establish the one group home at 416 North
Coddington and then the location at 424 North Coddington would need the reasonable
accommodation.  

Rick Peo of the City Law Department clarified further that DSN has the ability to designate a site as
a group home.  All they have to do is go to Health & Human Services and ask for their license to be at
416 N. Coddington.  It is a matter of right that they can have one group home in this area and they are
designating 416 as that group home, and then the issue at 424 is whether they can have another group
home within ½ mile.  

Peo also clarified that all of these applications are separation issues, all asking to be located within
½ mile of another group home.  They are saying they want to waive the separation requirement to allow
the second group home to be located within ½ mile of the other.  This second group home will be
limited to four people.  They will not seek the maximum of 15 residents.  

Larson does not believe the Planning Commission has jurisdiction over that number.  Peo stated that
they need an accommodation to allow the two homes to be within a certain distance of each other, and
they are willing to put a limitation on that.  416 is not going to be an issue.  If it is licensed as a group
home, the Planning Commission will not see it.  

Esseks wanted to know what security there is that 416 will be limited to four.  Peo advised that 416 can
have up to 15 if they can meet state standards.  They are saying that 424 would be limited to four
people.  

Sunderman commented that the staff report does not say anything about limitation of four.  Peo stated
that the limitation to four was in their application.  It is a restriction they are putting upon 
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themselves.  Peo does not know how many they can house at 416, but they will have to comply with the
standards.  

Krieser inquired whether they could ask for five at 424 later if they have enough square footage.  Peo
stated that it would have to be a separate request and heard independently.  The issue is one of
necessity.  Is there a need for a waiver of spacing requirements in order to allow a second group home
to be here?  Necessity can be financial need or therapeutic need for the benefit of the people receiving
services; it might be that there are not sufficient other locations.  It is the applicant’s burden to show that
necessity.  

Response by the Applicant

LeFevre pointed out that DSN is very heavily regulated by HHS, whether the individuals are actually
residing in what the City would classify as a group home or they reside in a three-person environment.
DSN must comply with Medicaid requirements; they have to comply with regulations governing the
administration of services for individuals with developmental disabilities through regulation and
licensure; and then additionally, they have to comply with an additional set of regulations through the
developmental disability system.  DSN has contended and will continue to contend that there is a
financial need, which is almost self-evident.  LeFevre suggested that the burden falls upon the city to
show that the request is unreasonable because it would create an undue administrative or financial
burden for the city.   DSN provided the financial information for the last request.  DSN did not receive
a request for additional financial information on these locations and LeFevre indicated they would be
willing to provide the information.  

LeFevre assured that DSN’s business model is a very sound business model.  They are not in financial
peril.  They are not going to collapse.  DSN provides some people with day services only.  Some
people live in their own apartments and DSN helps them with budgeting, shopping, etc.  The state
purchases DSN’s services on an ala carte basis.  

LeFevre also observed that some people do not even know DSN is in some neighborhoods.  

LeFevre returned to the issue of cost.  DSN is looking at a specific pot of money that the individuals
in services have to use to pay for their care.  The other money received by DSN pays staff salaries and
training.  The violent behavior training is 18 hours and they must be recertified once a month.  All of the
training is approved by HHS.  They are required to have 29 hours of pre-service training, and they
provide 50 hours.  Yes, there will be incidents.  DSN has no more direct control over someone else’s
behavior than a parent does over their children.  ACT had one incident that was a major incident.  HHS
thoroughly investigated that incident.  DSN was thoroughly investigated by law enforcement and no
charges were made.  LeFevre submitted that this is financially necessary.  The DSN locations have
to meet certain standards.  LeFevre offered to provide tours for the Commissioners.  

Esseks expressed concern that there is enough square footage for four people.  LeFevre stated that
if there are four bedrooms, they would serve four people.  They could not put 6 or 10 people at this
location.
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ACTION BY PLANNING COMMISSION: October 26, 2005

Taylor moved approval, with conditions.  Motion failed for lack of a second.  

Pearson moved to deny, seconded by Larson.  

Pearson stated that she has not seen the evidence that this accommodation is financially or
therapeutically necessary other than anecdote.  

Esseks pointed out that there is a third ground to deny in addition to undue financial or administrative
impact, and that is whether this action would fundamentally alter the program the city seeks to
administer.  We do have zoning regulations designed to promote health, safety and general welfare,
and to conserve the value of property.  Esseks is very sympathetic to the need to house
developmentally disabled people.  He just wants more information regarding the economic necessity
because it would make him feel better as a Commissioner.  If they submitted the financial information
previously, they should do it again.  He would prefer to defer action.  

Carlson stated that he will support the motion in terms of the necessity and financial necessity.  Despite
questions specific to the subject, he does not believe it has been demonstrated that there is
therapeutic necessity or financial necessity.  

Taylor is disappointed in the action of his fellow Commissioners.  He believes the applicant has
demonstrated the need.  He is concerned because of the fears that were vocalized by some other
testimony, but he is not convinced they could do it more economically.  He would support an action to
defer this until we get more information.  He is concerned that we have people in society that are falling
between the cracks.  

Carlson pointed out that the Commission is making a recommendation on a specific site and testimony
on other sites is not germane.  It is important that this determination be made on the request to waive
the community zoning standard and whether or not the threshold of therapeutic and financial necessity
has been demonstrated.  

Motion to deny carried 7-1: Pearson, Carroll, Krieser, Sunderman, Esseks, Larson and Carlson voting
‘yes’; Taylor voting ‘no’; Strand absent.  This is a recommendation to the City Council.  














































