
City Council Introduction: Monday, March 10, 2008
Public Hearing: Monday, March 17, 2008, at 1:30 p.m. Bill No. 08R-73

FACTSHEET
TITLE: WAIVER NO. 07009, requested by Gerald
Spahn, to waive street paving, sidewalks and street
trees, on property generally located at No. 36th Street
and Q Street. 

STAFF RECOMMENDATION: Denial

SPONSOR:  Planning Department 

BOARD/COMMITTEE:  Planning Commission
Public Hearing: 12/19/07 and 02/27/08
Administrative Action: 02/27/08

RECOMMENDATION: Denial (7-0: Gaylor-Baird,
Carroll, Cornelius, Taylor, Esseks, Francis and
Sunderman voting ‘yes’; Larson and Moline absent).
 

FINDINGS OF FACT:

1. This waiver request is associated with an administrative final plat that has been in process since 1996.  The
subdivider is requesting to waive the required sidewalk along the west side of N. 36th Street and the north side
of Q Street; to waive the required street trees along the west side of N. 36th Street and the north side of Q Street;
and to waive the required street paving for Q Street and the intersection of Q Street and 36th Street.  

2. The staff recommendation of denial is based upon the “Analysis” as set forth on p.3-5, concluding that the
subdivision regulations require street paving, sidewalks and street trees.  There are no unusual circumstances
or hardships to warrant these waivers.  There are available funds to subsidize the cost of paving.  The staff
presentation is found on p.6 and testimony by the Director of Planning is found on p.7.

3. The applicant’s testimony is found on p.6-7, stating that there are already pine trees and lots of deciduous trees
on the property; he is opposed to a sidewalk that goes to nowhere; and he is opposed to the paving for monetary
reasons.  

4. The record consists of a letter in support of the paving waiver from the owner of 315/317 N. 36th Street (p.16).

5. There was no testimony in opposition.  

6. On February 27, 2008, the Planning Commission agreed with the staff recommendation and voted 7-0 to
recommend denial of the waiver requests (Larson and Moline absent).

7. The construction of Paving Unit No. 141 in Q Street from 35th to 36th Streets is Bill #08R-30 and is related to this
waiver request.

FACTSHEET PREPARED BY:  Jean L. Preister DATE: March 4, 2008

REVIEWED BY:__________________________ DATE: March 4, 2008

REFERENCE NUMBER:  FS\CC\2008\WVR.07009
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LINCOLN/LANCASTER COUNTY PLANNING STAFF REPORT

for DECEMBER 19, 2007 PLANNING COMMISSION MEETING

PROJECT #: Waiver of Subdivision Regulations #07009

PROPOSAL: Waive street paving for Q Street, sidewalks for Q Street and N. 36th Street, and
street trees for Q Street and N. 36th Street associated with Administrative Final
Plat #96016.

LOCATION: N. 36th Street and Q Street

LAND AREA: 14,992 Sq. Ft. (0.34 acres), more or less.   

CONCLUSION:  The subdivision regulations require street paving, sidewalks, and street trees.
There are no unusual circumstances or hardships to warrant waivers.  There
are available funds to subsidize the cost of paving.

RECOMMENDATION: Denial

GENERAL INFORMATION:

LEGAL DESCRIPTION: Lots 14 and 15 and the east half of the vacated alley, Ridgeway
Addition, located in the SE 1/4 of Section 19-10-7.

EXISTING ZONING: R-4

EXISTING LAND USE:  Single family dwelling.

SURROUNDING LAND USE AND ZONING:

North: R-4 Two family dwelling
South: P Wyuka Cemetery
East: P Wyuka Cemetery
West: R-4 Single family dwelling

HISTORY:
August 27, 2007: The Planning Department notified the applicant that Administrative Final Plat

#96016 would expire on March 27, 2008 due to the passing of Ordinance
#18897, which voids applications that have been pending for more than one
year.

August 19, 2002: City Council denied WVR #02010 to waive street trees and sidewalks on Q
Street and N. 36th Street and to waive street paving on Q Street (same request
as current application).
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June 19, 2002: Thomas Spahn, of relation to Gerald Spahn (current applicant), submitted
application for waivers.

March 29, 2001: The applicant was sent a letter from the Planning Department explaining the
process to request a waiver from City Council.  This correspondence was a
follow-up on an inquiry from the applicant.

March 4, 1996: Administrative Final Plat #96016 was submitted.  The requirements of the
March 21, 1996 Planning Director’s Letter have not been met.  AFP #96016
has not been approved.

COMPREHENSIVE PLAN SPECIFICATIONS: 
Pg. 11 - Guiding Principles - Many activities of daily living should occur within walking distance. Neighborhoods should
include homes, stores, workplaces, schools and places to recreate. Interconnected networks of streets, trails and
sidewalks should be designed to encourage walking and bicycling, reduce the number and length of automobile trips,
conserve energy and for the convenience of the residents.

Pg 90 - Continuity - The sidewalk system should be complete, without gaps, and maintained in good repair. The
pedestrian network in shopping centers should be integrated with adjacent activities.

Pg 92 - Other Areas - All areas of the community should have safe, secure, and reasonably direct pedestrian
connections.  Activities of daily living should be available within walking distance. Neighborhoods should include homes,
stores, workplaces, schools, and places to recreate. Interconnecting streets, trails, and sidewalks should be designed
to encourage walking and bicycling, reduce the number and length of automobile trips, and conserve energy.

Pg 99 - Transportation and Mobility - Effective public transportation service requires good pedestrian connections to and
from transit stops, density of activities, and development designs supportive of transit riders. Pedestrian connections
to transit must be direct and the sidewalk system must have continuity. Street crossings to transit stops must be safe.
Productive transit service requires high-density land development patterns which link residential areas and employment,
retail, and service centers.  Development design needs to be transit friendly providing convenient access to transit
services. The TDP should help recommend a system for transit review of new development designs. This would be
important in ensuring that new development contain transit-oriented standards.

ANALYSIS:
1. The 2005 aerial photo included in this staff report is out of date.  The three houses south of

Q Street have been acquired and demolished by Wyuka Cemetery.  The sidewalk in front
of these three houses was also removed at that time.

2. The requested waivers are in association with an administrative final plat that has been in
process since 1996.  Some of the surety amounts may need to be adjusted to today’s rates.

3. This is a request to waive the required sidewalk along the west side of N. 36th Street and the
north side of Q Street per Lincoln Municipal Code (LMC) Section 26.27.020.  LMC either
requires sidewalks to be installed at the time a final plat is approved, or a surety be provided
to guarantee their installation within four years of plat approval.

4. This is a request to waive the required street trees along the west side of N. 36th Street and
the north side of Q Street per Lincoln Municipal Code (LMC) Section 26.27.090.  LMC either
requires street trees to be installed at the time a final plat is approved, or a surety be
provided to guarantee their installation within four years of plat approval.  Alternatively, the
proposed administrative final plat has ten or fewer lots, so the applicant may pay the sum to
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the City of Lincoln for the planting of the street trees.  There does appear to be one tree on
the Spahn property that is located in the right of way of Q Street.  The Parks Department will
have to take the existing tree into consideration when determining the street tree
requirement.

5. This is a request to waive the required street paving for Q Street and the intersection of Q
Street and 36th Street per Lincoln Municipal Code (LMC) Section 26.27.010.  LMC either
requires street paving to be installed at the time a final plat is approved, or an executive
order must be approved guaranteeing the completion of the paving within two years of plat
approval.

6. The main west gated entrance into Wyuka Cemetery is R Street at N. 36th Street.  Another
gated service entrance is located south of the intersection of N. 36th Street and Q Street.

7. This segment of Q Street is paved from N. 33rd Street to N. 35th Street.  N. 35th Street to N.
36th Street is not paved.  A paving district should be established to pave the segment from
N. 35th Street to N. 36th Street.

This segment of paving qualifies for some “Low to Moderate Income” (LMI) area funding for
street improvements.  This funding would lower the cost to the applicant.  City Council
passed Ordinance #18842 to earmark money for street improvements in LMI neighborhoods.
This ordinance expires November, 2008.  Properties in LMI neighborhoods can request
paving and automatically qualify for a 50% reduction on assessment for paving the gravel
road.

In order to apply, the property must be in a city-designated LMI area, a written request must
be submitted to the City Clerk for City Council action.

8. N. 36th Street is paved from Q Street to R Street, but does not include the intersection of N.
36th and Q Street.

9. There are no sidewalks on either side of Q Street from N. 35th Street to N. 36th Street.
Wyuka Cemetery owns all the property south of the unpaved portion of Q Street from N. 35th

to N. 36th Street.  There are continuous lengths of sidewalks on both sides of Q Street from
N. 33rd Street to N. 35th Street.  A sidewalk on the south side of the Spahn property would
help to facilitate a continuous length of sidewalk for pedestrians.

10. There are no sidewalks on the east side of N. 36th Street.  Wyuka Cemetery owns all the
property east of N. 36th Street.  There are sidewalks on the west side of N. 36th Street north
of the property, but not all the way to R Street.  There are no sidewalks along N. 36th Street
north of R Street.  N. 36th Street ends at S Street and does not continue through to Vine
Street.  A sidewalk on the east side of the Spahn property would continue the existing
sidewalk system to the north.

11. Upon visiting the site, staff was made aware of an apparent foot path leading to the sidewalk
to the north which has been cut through the applicant’s yard over the years.  This foot path
could be an indication of a pedestrian need for a sidewalk.
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12. Sidewalks should not be installed until the street grade is established at the time of paving.

13. Street trees should not be planted until sidewalks are in installed.

Prepared by:

Brandon M. Garrett, AICP
Planner

DATE: December 6, 2007

OWNER: Gerald Spahn
3528 Q Street
Lincoln, NE 68503
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WAIVER NO. 07009

REQUEST FOR DEFERRAL: December 19, 2007

Members present: Larson, Moline, Francis, Taylor, Gaylor-Baird, Esseks, Sunderman, Cornelius
and Carroll.

Ex Parte Communications:  None.

Staff recommendation: Denial.

The Clerk announced that the applicant has requested this application be placed on pending until
the City Council votes on paving “Q” Street with LMI funds.  

Carroll suggested deferring until February 27, 2008.  So moved by Sunderman, seconded by
Cornelius and carried 9-0:  Larson, Moline, Francis, Taylor, Gaylor-Baird, Esseks, Sunderman,
Cornelius and Carroll voting ‘yes’.  

CONT’D PUBLIC HEARING BEFORE PLANNING COMMISSION: February 27, 2008

Members present:  Gaylor-Baird, Carroll, Cornelius, Esseks, Francis, Sunderman and Taylor;
Larson and Moline absent.

Staff recommendation:  Approval

Ex Parte Communications:  None

Staff presentation:  Brandon Garrett stated that this series of waivers for street paving, sidewalks
and street trees are all tied into a final plat that dates to 1996.  It has not been approved yet.  In
2002, the applicant requested the same waivers and they were denied.  The subdivision would
divide the lot north and south.  The required paving would be for “Q” Street to the south.  There are
also required sidewalks for the south side and along 36th Street to the east.  There may be some
trees that would qualify.  There are no street trees along 36th Street.  This item was deferred for the
applicant to give him time to request funding from the City Council.  Elmer Cole from Public Works
estimated $55,000.00 for paving.  Approval from City Council would have had an estimated cost of
$27,500.00.  The applicant submitted a formal request to City Council to receive the funds.  That
was before City Council on Monday and the applicant requested the City Council to deny his
request. 

Proponents:

1. Gerald Spahn, 3528 “Q” Street, the applicant, stated that he wants to subdivide the lot.  He
is tired of mowing it and doesn’t want anything built on it.  He can’t use the property for anything.
His only problem is the ordinance that talks about paving, sidewalks and street trees.  He talked with
Steve Nosal at Parks and Recreation.  He has 40-50 foot high pine trees and lots of deciduous
trees.  He is against a sidewalk that goes to nowhere.  He is against paving for monetary reasons.
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The waivers have come before a previous Planning Commission.  Wyuka Cemetery owns the
property to the south.  Half of the cost of the paving would be borne by Wyuka.  He requests
approval of the requested waivers. 

Cornelius asked if Wyuka is interested in the property.  Spahn replied that they have expressed a
great deal of interest.  They don’t want a duplex built on the property.  Someday in the future, he
would see it donated to the cemetery as the proper thing to do. 

Cornelius wondered what Wyuka’s use of the property would be.  Spahn believes it would be
cemetery. 

There was no testimony in opposition.

Staff response and questions:

Francis wondered where 36th St. goes.  Garrett replied that it goes into “R” Street.  

Taylor understands this would make a buildable lot.  Is it practical for a buildable lot?  Garrett can’t
say if the lot would be desirable or not.  Once the land is subdivided, it would be two lots split down
the middle.  The vacant lot would be on the corner.  One could argue it is a quiet spot adjacent to
a lot of green space.  

Taylor believes that sidewalks should go somewhere.  He wants to understand the wisdom of
paving and sidewalks that go nowhere.  He is for paving and sidewalks and trees.  Evidently there
are a lot of trees there already.  He tends to favor the applicant.  He wonders if further improving
on the area would be counter productive.  Garrett believes to the contrary.  The sidewalks would
connect to sidewalks that go all the way around the block and continue in the area.   

Francis wondered what year the adjacent lot was developed.  Garrett does not have that
information.  

Marvin Krout, Director of Planning, pointed out that one question that came up at City Council
on Monday was they thought it more likely that land to the south that would front on this street might
more likely be sold off as Wyuka tries to deal with its financial problems.  If that is the case, the lots
would be more marketable.  We don’t know if Wyuka would be able to pay the assessment or not.
Public Works and Planning believe there is a real benefit to paved streets and sidewalks.  There is
some limited money that runs out in Nov. 2008 that subsidizes public improvements in low income
neighborhoods.  City Council is wrestling with the idea of whether or not they should take advantage
of this opportunity. 

Response by the Applicant:

Spahn stated that Lincoln Housing Authority tried to buy the lot from his son.  They had an appraisal
and found out how long it would take to have it divided and then they lost interest.  He has the
appraisal.  



-8-

Taylor asked if it would be beneficial to develop the lot.  Spahn replied that it would be more
valuable. 

ACTION BY PLANNING COMMISSION: February 27, 2008

Taylor moved denial, seconded by Cornelius.

Cornelius stated that improvements and subdivision must go hand in hand.  There is a benefit to
the rest of the neighborhood.  It is not a street to nowhere.  He believes this Commission is
compelled by ordinance to complete the paving.  He agrees with the denial of the waivers. 

Taylor stated there are so many unpaved streets in the city and they should be paved.  

Carroll is in favor of the denial.  He would encourage Mr. Spahn to go before City Council and
request the matching funds. 

Motion for denial carried 7-0:  Gaylor-Baird, Carroll, Cornelius, Esseks, Francis, Sunderman and
Taylor voting ‘yes’; Larson and Moline absent.   This is a recommendation to the City Council.
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Status of Review, No Rev Req
 

Reviewed By Building & Safety Terry Kelhe
 

Comments
 
----~-_._------------------

St;i!llS of Review Approved 11128/200711:20:40 AM 

Reviewed By Health Department ANY 

Comments LINCOLN-LANCASTER COUNTY HEALTH DEPARTMENT 
INTER-OFFICE COMMUNICATiON 

I I TO:i Brandon Garrett!!! il DATE:f.lfiNovember 28,2007 

DEPARTMENT:I iPlanningr: n r 1FROM: n nChris Schroeder 
I I I ! I I I I I 1 

I ATTENTION:I I I I L DEPARTMENT:liHealth 

CARBONS TO:I ,EH Filel 'I 1.;SUBJECT:u..:Waiver #07009 
I EH Administrationl I I 'I 1North 36th ST, & a1 

, I I 

The Lincoln-Lancaster County Health Department (LLCHD) has reviewed the waiver 
application with the following noted: 

I The LLCHD does not support sidewalk waivers because the availability of sidewalks 
helps to promote an active healthy lifestyle. 

.__._--------------------
Status (If ReView. Approved 11/21/2007853:32 AM 

ReViewed By Parks & Recreation ANY 

Comments' Waiver of street trees is acceptable as long as paving and sidewalks are waived. If 
and when paving and sidewalks are approved so shall street trees. 

Stalus of ReView: Active 

ReViewed By Planning Department BRANDON GARRETT 

Comments' 

Status of Review. Routed 

f~evlewed By Planning Department COUNTER 

Comments 011 
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Status of Review- Complete 

Reviewed By Planning Department RAY HILL 

Comments: 

Status of Review: 

Reviewed By 

COn1ltlents 

Complete 11/28/20071058:27 AM 

Public Works· Development Services SIETDQ 

Memoranduml 

TO:I Brandon Garrett, Planning Department 
From:1 Charles W. Baker, Public Works and Utilities 
Subject 1,Waiver #07009 - 36th and "Q" Streets 
DateTNovember 28, 2007 
cc: I :Randy Hoskins 
f 
The City Engineer's Office of the Department of Public Works and Utilities has 
reviewed Waiver #07009 to eliminate the requirement for the street paving, sidewalks 
and street trees to facilitate the approval of Administrative Plat #AS96016 at 36th and 
"0" Streets. Public Works l1as the folloWing comments: 

0: Public Works cannot support tile requested waiver because of the subdivision 
requirements. 

01 We would suggest tl1at this location would qualify for GAP Paving since 36th Street 
north of "0", 35tl1 Street, and "0" Street west of 35th are all paved. City Council can 
approve and order tl1is paving installed, 
I 
01 Tile sidewalks should not be installed until the grading for the street is establisl1ed. 

01 Parks Department will need to comment on tile street trees. 

Page 2 of 2 
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Elmer ColeINOIee To Brandon M Garrett/Notes@Notes 

'210612007 09,OS AM ee 

bee 

Subject Re: LMI Paving areas~ 

Brandon the answers as follows: 
1. Qualify by owning property in the LMI aree. (does not have to be owner occupied or meel e certain 
income) 
2. Application is simple, one just sends in a written request for the paving of e gravel slreet that benefits 
the property. This is sent to the City Clerk Office for City Council action. 
3. City Clerk (Joan Ross) or sent to me at 531 Westgate Blvd, Suite #100 68528 

The Ordinence number for LMI is 18842 

Hope this helps, 

Elmer Cole
 
Sanior Engineering Specialist
 
Special Assessments/Development Services
 
Engineering ServiceslPublic Works
 

" Where there are no goels, neither will there be significant accomplishments. There will only be
 
existence. "
 

Brandon M Garrett/Notes
 a Brandon M GerretUNOl88 
To Elmer COleiNOIelS@Notes.,\~ ,2106l070S,12AM 
cc 

Subject Re: LMI Paving areas~ 

Elmer, 

Thanks. Some follow-up questions: 

How doas one qualify tor the program? Anyone in the LMI area or is it basad on an individual's income? 

Who does one apply with and how? 

I have been asked to find this stuff out because it will be added to my staff report for Plenning Commission 
for the Spahn property. Thase questions will likely come up at public hearing. 

Thanks again,
 
Brandon
 

Brandon M. Garrett, AICP
 
Planner
 
LincolnlLancaster County Planning Department
 
555 South 10th Slraet, Ste. 213
 
Lincoln, NE 68508
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ph: (402)441-6373 
fax: (402)441-6377 

Elmer Cole/Notes 

Elmer ColeJN0t8S 

1210612007 08,04 AM To 

cc 

Brandon M GarrettlNotes@Noles 

SUbject LMI Paving areas 

Brandon. a return email for you in lieu of voice-mail. LMI areas are on the web site under Urban 
Development and comes from a census of 2000. Thase areas qualify for basically a 50% reduction on 
assessment for the paving of a gravel road. Recently Mr Jerry Spawn has become interested In the plan 
for property he owns on Nonh 36th street. He mentioned he has been in contact with you regarding 
subdivision and ordinance requirements for his property. This money is earmarked through an Ordinance 
passed by City Council and will expire November of 2008, if areas have not been initiated before that 
date,t he monies then become pan or paving management and that depanment would use the funds for 
street maintenance. 11 you need more info please let me know. 

Elmer Cole 
Senior Engineering Specialist 
Special Assessments/Development Services 
Engineering Services/Public Works 

"Where there are no goals, neither will there be significant accomplishments. There will only be 
existence. " 

OH
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Mr. Brandon Garrell
 
City Planning Department
 

Mr. Garrell, 

This is a request for waiving street paVing, sidewalks and trees on '0' street, generally 
located at north 36~ street and '0' street. 

This waiver is requested to facilitate approval of Administrative Plat #AS96016 only. 
The property owner understands that the requested waiver does not apply to any future 
paving, sidewalks or trees that may be required by the Ctty of Lincoln. 

Thank you for your time. 

Ge!'ald-R:. SPa<mJ 
3528 '0' Street
 
Lincoln Nebraska 68503
 
(402) 477-2687 

cc:	 John Spatz
 
Lincoln City Council
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Item No. 4.3: WAIVER NO. 07009 
SUPPORT (p.89 • Public Hearing ·12/19/07 

. , 
121812007 

DEL 17' 
Lincoln-Lancaster County 
Planning Dept. 
555 S. 10· St., Suite 213 
Lincoln, NE 68508 J 
RE: Waiver No. 07009 

Dear Planning Conunission: 

This letter is in response to your letter dated December ~. 2007, in which you advise of8 hearing 
scheduled for December lrr, 2007 regarding Waiver No. 07009. ] will not be able to attend the 
hearing but would like to voice my opinion for your consideration. 

My understanding is that the applicant, Gerald Spahn, has applied for the waiver in order to waive 
street paving along what is now 8 rock roadway leading primarily from the southeast comer of his 
vacant lot on 36" and Q Street, up to 35· and Q Street bere in Lincoln. 10m assuming !bat I 
received the letter because if the waiver is not granted, my property at 3151317 N. 3~ would be 
assessed in some way, although all the street in front ofmy property is paved. 

Regardless ofwhether my taxes may increase as 8 result ofpaving in that area. I would like to 
take this opportunity to state that I am strongly in favor of tile waiver, and against 8 decision to 
pave the street. 

At this time, I do not see any significant benefit in paving the area that runs primarily in front of 
vacant lots or areas. The only driveway on that portion of the street is Mr. Spahn's. My wife and 
I have owned our property for the past several years. When the snow fell heavily in that area, we 
typically chose to travel on the rock road as opposed to the slick incline OIl R Street, as 3~ street 
does sit downhill from 3S lh at a decent angie. We do not believe the rock roadway adverSely 
affected the enjoyment ofour property. 

We moved from the duplex last yoar, but continue to rent to tenants. Due to location, especially 
being so very close to the cemetery. I believe the duplex is more difficult to rent than in many 
other parts of the city. Ifour iaxes were to increase, we would likely be forted to increase rent to 
a level that we would be unable to find tenants willing to pay. forcing us to sell the property. 

Please strongly consider and grant this waiver. We have faith that the Commission will do what 
is right both for the City and for its citizens. 

Thank you. 

Timotby 1. McCarty 
2220N.61" 
Lincoln, NE 68505 
Ph: 402-474-1648 
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