AGREEMENT
(Program)

PROJECT NO. ENH-5266(2) STATE CONTROL NO, 12846
CITY OF LINCOLN

STATE OF NEBRASKA, DEPARTMENT GF ROADS
LINCOLN WEST O HISTORIC HIGHWAY PROJECT

THIS AGREEMENT, made and entered into by and betwaen the City of Lincein.
hereinafter referred to as the "City", and the Siate of Nebraska, Deparimearnd of Roads,
hersinafter referred o as the "Stats”,

WITNESSETH:

WHEREAS, certain historic areas, in the City have been designaied as being
eligible for the Erhancement Pregram portion of the Surface Transportation Program
(STP} tunds by the Depariment of Transportation, Federal Highway Administration,
hereinafter called FHWA, in compliance with Federal laws pertaining thereto, and

WHEREAS, STF funds have been made available by Title 23 of the United States
Code, providing for improvements on efigible historic areas, and

WHEREAS, the Federal share payable wili be a maximum of 80 percent of the
aligible costs thereof, up to a maximum payment from Federal funds of 3380,036 and

WHEREAS reguiations for implementing the provisions of the above mentionad
act provide thatf the Federat share of the cost of such projects shall be paid only to the
State, and

WHEREAS, the City shali supervise the confract lefting and shalt ensure that the
project receives the same degree of sup‘ervision and inspection as a project constructed
under & contract fet and directly supervised by the State, and

WHEREAS, regulations further permit the use of funds other than State funds in
matching Federal funds for improvements of those historic areas, and

WHEREAS, the State's responsibility is to provide project oversight to insure that
the City or its Contragtar is construciing the project in accordance with the approved plans
and to further notify the City or #s Project Manager when federal funding will be withheld
or Jost where such construction of the project is nof being prosecuted in accordance with
the approved plans, and

WHEREAS, the State retains the services of Sinclair Hille Architects whose
buginess address is 700 Q Street, Lincoln, NE 68508 hereinafter referred to as the
“Enhancement Program Consultant” to assist the State with administration of the
Enhancement Program, and

WHEREAS, the Staie is willing to cooperais to the end of obtaining Federal
approval of the proposed work and Faderal funds for the construction of the proposed
improvemant, with the understanding that no State Funds are to be sxpendsd on this
project, and

WHEREAS, funding for the project under this agreemeant, includes pass-through
monies from the Federal Highway Administration (FHWA). If a non-fedaral entity expends
$500.000 or more in total fedsral awards in a fiscal year. then the A-133 Audit is required
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as explained further in the agreament, and
WHEREAS, Faderal Fegulations provide that the Cily shali not profit or otherwise
gain from local property assessments that excsed the City's share of project costs, and
WHEREAS, it is the desire of the City that the project be constructed under
the designation of Project No. ENM-5266(2), as evidenced by the Resolution of the

City Council daled the day of 20

attached and ideniified as Exhibit “B” and made a part of this agreement, and

WHEREAS, the City has sarmarked and will place in its fiscal budgst $85.008,
which is estimated fo be the City's shara of the cost of the Project; howevear, both partiss
recognize this is a prefiminary estimate only and that the final costs may well be higher or
tower than this preliminary estimate, and

WHEREAS, the project indicated on the location map ideniified as Exhibit "C", is
described as follows:

improvements located an a four-biock segment of West O Street between 3™
Street and the Salt Creek Bridge. With a focus on transportation history and endryway
enhancement, funding for the project will be directed to three primary components;
1) Creation of a historical interpretive area cormmemorating the historic Detroit-Lincoln-
Denver (DLD} Highway, 2) Streetscape improvements to West ‘(' Street that will
anhance the entry o Downtown Lincoln; and 3) Construction of a 370-foot Sait Creek
Levee Connector Trail,

The DL interpretive plaza will be located just west of the Harris Overpass, which
began replacement in November 2007. The new bridge structure will significantly improve
the aesthetic quality of Lincoln's west entryway. Elements planned for the plaza include
interpretive panels describing the history of the DL highway, exposed brick from the
original DLD on 3" streed, lighting relative 1o the time period of the DLD highway, and
native landscaping. Signage directing vigitors to an existing historic DLD mile marker
located at 2™ and West P Sireet will also be included in the plaza.

WHEREAS, both parties agree all costs of this project will be the sole
responsibitity of the City if the proposed project improvements are not under construction
condract prior o July 31, 2009, This includes .repayment to the State of Federal funds
reimbursed for preliminary engineering costs and payment of alt other expenses incurred
as specified in Section 27 of this agreement.

NOW THEREFORE, in consideration of these facis, the parties agree as follows:
SECTION 1. The State agrees to present the above-meantioned project to the FHWA for
its approval, if necessary.

SECTION 2. The funding for the project under this agreement includes pass-through
federat monies from the FFHWA. According to the Single Audit Act Amendments of 1996
and the implementing regulations contained in OMB Circular A-133, the A-133 Audit is
reguired if the non-federal entity expands $800,000 or more in totel federal awards in a
fiscal year. Non-federal entity means state and local governments and non-profit
organizations,

The City shall have is finance officer or auditor review the situation to detarmine
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what the City must do to cornply with this federal mandate. If applicable. the sxpenditures
related to the FHWA shoutd be shown in the Supplementary Schedule of Expenditures of
fhe Federal Awards under U.S. Department of Transportation as g pass through Nebraska
Department of Roads, Fedsral CFDA Number 20.205. If an A-132 Audit is performed, the
City shall send the audit report to the Nebraska Department of Roads, Highway Audits
Manager, P.O. Box 84789, Lincoln, NE 68505-4755.
SECTION 3, The City, with such assistance as may be required from the Stale, agrees o
perform or cause 1o be performed a prefiminary survey and alt necessary plans,
specifications and sstimates for the proposed work. The City agrees to scquire any or all
permifs necessary (o accomplish the project.

in addition, the Cily agrees to present the project plans and specifications to the
Nebraska State Hislorical Society for review and to provide the State with copies of alt
correspondence and communications resulling from such review. The City and State
agree to enter into a Supplemental Agreement, if necessary, should the Nebraska State
Historical Society's review request or recommend any additional work or changes to this
project.
SECTION 4. The project wilt be designed in compliance with the local governing
huilding code authority; the National Fire Protection Association (NFPA) 101 Life Safety
Cede 1994, the U.5. Secretary of the interior's Standards for Rehahilitation (36 CFR 67);
and the Americans with Disabilifies Act (ADA) Accessibility Guidelines. The project must
aiso be designed according to the following current publications: State of Nebraska
Standard Specifications for Highway Construction, and the American Association of
State Highway and Transportation Officials Guide for the Development of Bicycle
Facilities, and the Designing Sidewalks and Trails for Access Part B of 1l Best Praclices
Design Guide. Any deviations from the above must be approved by the State prior to
preparation of plans, 7
SECTION 5. The State agrees io reimburse the City, using Federal Funds, for 80 percent
of the actual efigible cost of the improvement up to 2 maximum of $380 036, Progress
billings to reimburse the City 95 percent of the eligible 80 percent costs may be submitted
no more often than monthly uniit 95 percent of the maximum Federal share has been
reimhursed. The final setiement between the State and the City will be made after final
inspection and acceptance, and audit, if deemed necessary, and after final cosis have
beern determinad by the State.
SECTION 6. The partiss agree that the preliminary engineering. which includes project
desian and plan development, will be accompilished by the City or & consultant selecied
by the City according to the "Consuitant Selection Procedures for Nebraska Department
of Roads Transportation Enhancemsant Pfo;‘e{;ts," The Siate agrees o review the Request
for Proposals prior to advertising.

In all instances, the State, through the Enhancement Program Consultant, will draft
the agreement between the City and the Consultant prior o execution. Preliminary
engineering is estimated 1o be $38,004, and the State agrees to reimburse 80 percent of

the eligible costs theraof.
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it is understood by the parties that the State will rely on the professional
performance and ahility of the City or their consuliant. Any examination by the State, or
any acceptance or use of the work product of the City or their consultant will not be
considered ¢ be a full and comprehensive examination and will not be considered an
approval of the work groduct of the City or their consuftant which would relieve the City
from any fability or expense that would be connected with the City's sole responsibility for
the propriety and ntegrity of the professionai work to be accomplished by the City.
SECTION 7. The parties further agree the City is to advertise and conduct a letting and

recetve bids for the contemplated improvement. Alt plans, spacifications and bid

nroposals, permits. and any other contract documents must be submitted 1o and approved

by the State prios to any bid letting by the City. The seiection of low bidders and the

awarding of a contract or contracts must be submitted to the State, through the
Enhancement Program Censuitant, for concurrence. The Cily shall sign the contract.
After signing, the City shall send a copy of the signed confract, including &ll plans and
specifications, to the State, through the Enhancement Program Consuftent. Prior to

advertising for Project Letling, the City shall forward a Right of Way Certificate to the City-

County R.OW. Coordinater, through the Enhancement Program Consultant.

SECTION 8. The parties agree that the construstion engineering, an expense eligible for
matching Federal funds, which includes consiruction staking, inspection and field testing,
will be accomplished by City forces or a consultant selected by the Cily with State
assistance and review.

The City agrees, if a Consultant is 0 be selected, that the method of selection and
the resulting agreement between the Consultant and the City shall conform to the State's
standard practices and will be subject tc State review and concurrence prior io agreement
execution between tha City and the Censuliant. Any construction engineering work
performed more than 45 days prior fo the letting date will be done at the expense of the
City.

Any dispute concerning a guestion of fact in connection with the construction
engineering work not disposed of by this agreement shall be referred for determination to
the State Engineer or his duly authorized represeniative whose decision in the matter
shall be final and conclusive on the parties to the contract,

The inspeciion, sampling and {esting of all materials must be in accordance with
the current State of Nebraska Standard Specifications for Highway Construction, the State
Materials Sampling Guide and the State Standard Methods of Tests. The City ;ﬁust send
a letter of certification o the State, through the Enhancement Program Consuitant. stating
that all test results of materials used on the project, manufacturer's certificates of
compliance and manufacturer's certified test reports meat specification requirements for
sampling and testing. The City will provide quality assurance, as may be required, {o
include random sampling and testing of material as weli as random checks of test method
procedures being performed by the inspector. in all cases, the City shall provide a Project
Manager on a part-time basis who will be responsible for the prosecution of the project in

accordance with the approved plans. The State will provide a Project Representative

B
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whose responsibiiity is to be available to advise the City's Project Manager where the
project is not being built in accordance with the approved plans, and tHat the City's faderal
share of the project may be withheld for failure to comply with the plans. The City shall
contact the State, through the BEnhancement Program Consuliant, for State
Representative assignment prior 10 advertising for project letting. 1Uis undersiood that any
construclion engineering services furnished by the Stats will be pant of the cost of the
project and the State's expenseas therein will be inciuded as costs of the project as
spacified in Section 23 hereof,

The City shall provide a Project Manager to oversee the project and to ensure that
the construction engineering performad by the City forzes or the City's consuliant comply
with reguirements for Federal funding. The Project Manager's services includes, but are
not limited to, arranging and presiding over the pre-construction conference, project
managemeant as required, and preparing contracior change orders and supplemental
agreemsnis.

SECTION 9. The City agrees to locate and reference or have located and referenced all
section corners, quarier section corners and sub-division fof corners required for
construction of the proposed project in accordance with Section 38-1708 et. seq.. R.R.S.
1943 as amended.

SECTION 10. The Federal share of this project must be reduced by any project specific
local property assessmentis that exceed the appropriate local share on this project.
SECTION 11, If Federal participation is to be received for any portion of the work on the
proposed project, it is necessary that ail phases of work, including but not imited to
preliminary engineering, acguisition of right of way and construction be accomplished in
accordance with the appropriate Federal requirementis.

SECTION 12. [ the City performs any part of the work on this project itself, the City
agrees to abide by the provisions of the Nebraska Fair Employment Practices Act as
provided by Neb. Rev. Stat. 48-1101, through 48-1126 (Reissue 1988), and all requiations
retative to nondiscrimination in federally assisted programs of the Department of
Transportation, Titde 49 CFR, Parts 21 and 27 as set forth in Exhibit "A" attached, and
made a part of this agreement. The reference to "Conbractor” in this exhibit means the
“City."

SECTION 13. The City shall have on file with the State an acceptable drug-free
workplace policy.

SECTION 14. DISADVANTAGED BUSINESS ENTERFPRISES

A Folicy

The City agrees to ensure that disadvantaged business enterprises as definad in
49 CFR Part 23 shail have the maximum oppertunity to participate in the performance of
contracts and subcordracts financed in whole or in part with Federal funds under this
agreement. Consequently, the disadvantageds business requirements of 49 CFR Part 23
are hereby made a part of and incorporated by this reference inio this agreement.

B. Disadvantaged Business Enterprises Obligation

The City and Stale agree (o ensure that disadvantagad business enterprises as
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gefined in 49 CFR Part 23 have ithe maximum opporiunity io participate in the
performance of contracts and subcontracts financed in whole or in part with Federal funds
provided under this agreement. 1n this regard, the City shali take all necessary and
reasonable steps i accordance with 49 CFR Part 23 to ensure that disadvantagsd
business enterprises have the maximum opportunity to comgete for and perform
contracts. The City shall not discriminate on the basis of race, coler, national origin, or
sex in the award and performance of FHWA assisted contracts,

The City, acting as a subrecipient of Federal-aid funds on this project agrees to
adopt the disadvaniaged business enterprise program of the State for the Federal-aid
contracts the City enters info on this project.

Faiture of the City o carry ol the requirements sat forth above will constitute
breach of contract and, after the nofification of the FHWA, may result in termination of the
agreement or contract by the State or such remedy as the State deems appropriate.
SECTION 15, Changes to the project made by the City which affect the function or
operstion of the historic areas made either during construction or after the projsct is
completed, wili require prior approval of the Stata.

Requests for changes during project construction must be made to the State
Representative through the Enhancement Program Consultant.

SECTION 18, Upon proiect completion and final inspection, the City shall send one sai of
"as-built” plans to the Siate. through the Enhancement Program Consultant,

SECTION 17. Upon compilefion, the City shall maintain this project at its own expense,
and agrees to make provisions each year for the maintenance costs involved in properly
mainiaining this facility.

SECTION 18. Any utility rehabifitations or instaflations made within the right of way of this
project after exscution of this agreement will be in accordance with the provisions of
Federal-Ald Highway Policy Guide, 23 CFR 8484, "Utikty Relocations, Adjustments and
Reimbursement”, Federal-Aid Policy Guide, 23 CFR 8458, "Accommodation of Utilities”
issued by the U.S. Department of Transportation, Federal Highway Administration, or a
State approved Utility Accommodation Policy. In order o receive Federal-Aid Funds for
this improvement, the City agrees to adopt the current "Policy for Accomimodating Liilities
on State Highway Right of Way."

All nonbetierment municipally cwned and operated utility rehabilitation costs within
the corporate limits of the City will bacome a project cost, but that ocuiside the corporate
limits, only the nonbetterment portion of the rehabiiitation costs of faciliies currently .
occupying private right of way will be reimbursed. Further, there will be no Federal
reimbursement for private or nonmunicipally owned and operated ufilities if they are
iocated on public right of way. however. nonbetterment costs of privately owned and
cperated utilifies will be reimbursed if they exist on privately owned right of way and itis
necessary to rehabilitate the uiilities due 1o this project. Al such reimbursements must be
based an items and estimates submitted by the uiility and approved by the City and State.
Should this project necessitate the nonbetierment rehabilitation of any rﬁunécipaily or

privately owned and operated utiities, the parties agree to enter into 2 Supplemental

Project No. ENH-5266(23 5]
City of Lincoin
Lincoln Wast "0 Historic Mighway Project



Agreement to provide for the nonbetterment utility rehabilitation and the reimbursement to
the City for the Federal share of the cosis of the nonbetterment utiiity rehabititation. The
partiss agree that shouid any nonbetierment ulilily rehabilitation be accomplished befors
State execution of & Supplement (o this Agreament, the rehabilitation work will be at the
scle expense of the Cify.

Should any dtilities inciude work which is eligible for reimbursement, the City shall pay
the utility and bili the State for the Federal share. The State, subiect 1o a final audit of the
utility costs, will reimburse the City for the approved Federal share of the costs.

SECTION 18, If Federal participation is requested in right of way appraisal or acquisition.
the State on behalf of the City, will review appraisals and negotiztions for any additional
right of way. The Cily shall be responsible for any eminent domain procesdings required
for acquisiion of the necessary property. The appropriate procedures as outlined in the
current Nebraska Right of Way Manual approved by the FHWA shall be followed.
Hegardless of whether or not Federal funds are requested for the right of way, the City
agrees to contact the State prior to beginning any right of way activity in order that the
State may advise the City of the required right of way funclions and procedures. itis
vnderstood that any right of way services furnished by the Siats shall be considered as a
part of the cost of the project and the State's expenses therein shall be included as costs
of the project as specified in Section 23 hereof.

SECTION 20. The City agrees, at no cost to the project, to clear the present right of way
of this project of alt advertising signs. The City also agrees, at no cost to the project, to
clear any other privately owned facility or thing that may inierfere with the construction,
maintenance and operation of the improvemant planned in this project, and o keep the
oid and new right of way free of future encroachments, except those authorized by permit.
SECTION 21. The City hereby agrees, and shall ceriify after accomplishment, that any
right of way for this improvement not donated in compliance with FHWA guidsiines will be
acguired in accordance with the Uniform Relocation Assistance and Real Property
Acquisition Policies Act of 1870 as amended, 48 CFR 24, and the 3tate's Right of Way
Manual as approved by FHWA.

SECTION 22. Traffic control during project construction shall conform with the Manuzaf on
Uniform Traffic Control Devices.

Before final acceptance of the project by the Siate, all signing and marking will be in
conformanice with the Marnual on Uniform Traffic Control Devices. The edition of the
manual which is cﬂrrent at the time of final acceptance shall be used.

SECTION 23. Costs incurred by the State with respect to the entire project will be part of
the cost of the project to be paid out of City and Federal funds, Costs incurred by the
State attributable to this project will not include any administrative costs or expenses of
administrative officizls. The State may, at its discretion, initiate prograss invoices for costs
incurred by the State during the progression of the project and the City agrees to pay such
invoices within thirty (30} days of their receipt. The City's share of the lotal project cost
shall be all costs not paid for by Federal funds.

The criteria contained in Part 31 of the Federal Acquisition Regulations System
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(48 CrR 31) shali be applied 1o determine the allowability of costs incurred by the City
under this agresment.

The City shall maintain all books, documents, papers, accounting records and
other evidence periaining to costs incurred and shall make such material available at #s
office at all reasonable times during the contract period and for three { 3 ) years from the
date of final payment under this agreement; such records io be available for inspection
by the State and the Federal Highway Administration or any suthorized reprasentatives
of the Federal government, and copies theresof shall be furnishad by the City if
reguested. '
SECTION 24, 1t is mutually agreed that final approval of the project will be mede by the
State and that finad payment cannot be made fo the City until the project has besn
approvad by the State.
SECTION 28, The City undersiands and agrees that the sole duty of proper prosscution
of the project, in accordance with the approved plans, belongs with the City, its Project
Manager and Coniractors, and that failure to properly prosecute and construct the
project in accordance with the approved plans may resulf in the loss of federal funding.
SECTION 26. The City agrees o acknowledge federal and state funding with proper
signage such as recognition plaques on buildings or markers on trails. The funding
acknowledgement shail state, “This project made possible through funds provided by the
Nebraska Department of Roads Transportation Enhancement Program and the Federsai
Highway Adminisiration.” This statement shall aiso be incorporated info all press
releases, web sites and printed information about the project.
SECTION 27. 1t is understood by the City that payment for the costs of this project,
whether they be services, engineering, right of way, utilites material or otherwise, are
the sole responsibility of the Cily where Federal participation is not allowable or
available. Therefore, where the Federal government refuses io participate in the project
or any portion thersof the Cily is responsible for full project payment with no cost or
expense o the State in such project or portion thereof. Shouid the project be
abandoned before completion, the City will pay all costs incurred by the State pricor to
such abandonment,
SECTION 28, The City will release and hold harmiess the State and the FHWA and will
ensure the continued maintenance and protection of the preperty afler the project is
completed. This will include appropriate measures to protect the site and structure
against willful damage or vandalism, handling and placement of any recovered data and
materiat as prescribed in the Secretary of the interior's Standards for Archeology and
Historic Preservation; and assumption of costs associated with the continued
maintenance and repair of the property to preserve the architectural, historic, andfor
archeological integrity of the property.

The City agrees that no visual or structural alterations will be made to the
property without prior written permission of the State. The City further agress that the
State shall have the right to inspect the property st all reascnable dmes in order to

ascertain whether or not the conditions of this agreement are being observed.
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Thase provisions shall be incorporated inle a separale preservation covenant on
the property for 2 required term of 3¢ years and the City shall encumber the title of the
property with this covenant running with the land, in faver of and legaily enforceable by

the State. The covenant shall be signed by all signatories prior (o project letting,
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INWITNESS WHEREGF, the parties bereto have caused these presents {o be

executad by their proper officials thereunto duly authorized as of the dates below

indicated.

EXECUTED by the City this _ day of _ , 20
WITNESS: City of Lincoln
City Clerk Mayor

EXECUTED by the Stale this day of , 20

STATE OF NEBRASKA
DEPARTMENT OF ROADS
R. James Pearson

Transpertation Enhancement Administrator
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NONDISCRIMINATION CLAUSES

During the performance of this coniract, the contractor, for iiself, its assignees and successors

irs tnterest {hereinafier referred to as the “contractor”) agrees as follows:

(1) Compliance with Regulations: The contractor will comply with the Regulations of
the Department of Transporiation relative to nondiscrimination in {federally assisied
progragns of the Department of Transportation (Title 49, Code of Federa!l Reguiafions,
Parts 21 and 27, hereinafter referred to as the Regulstions), which are herein

incorporated by reference and made a part of this coniract.

(2} Mondiscrimination: The contractor, with regard to the work performed by it after
award and prior to completion of the contract work, will not discriminate on the basis of
disability, race, color, sex, religion, or naticnal origin in the selection and retention of
subcantractors, including procurements of materials and leases of eqguipment. The
contractor will not participate either directly or indirectly in the discrimination prohibited
by Section 21.5 of the Reguiations. including employment practicas when the confract
covers a program set forth in Appendix "A", "B", and "C" of Part 21 of the Regulations.

{3) Solicitations for Subcontracis, Including Procurements of Materials and
Equipment: In all solicitations either by competitive bidding or negoﬂation made by the
contractor for work to be performed under a subcontract, including procurements of
materials or equipment, each potential subcontracior or supplier shall be notified by the
contractor of the contractor's obiigations under this contract and the Regulations relative
o nondiscrimination on the basis of disability, race, color, sex, religion, or national

origin.

(43 information and Reports: The contractor will provide all information and reports
required by the Regulations, or orders and instructions issued pursuant thereto, and will
permit access 1o ifs books, records, accounts, other sgurces of information, and s
facilities as may be deiermined by the State Highway Department or the Federal
Highway Administration to be pertinent to ascertain compliance with such Regulations,
orders, and instructions. Where any information required of a confracior is in the
exclusive possession of ancther who fails or refuses fo furnish this information, the
contractor shall so ceriify to the State Highway Department, or the Federal Highway
Administration as approp{%z‘ate‘ and shall set forth what efforts it has made o obtain the

information.

{5) Sanctions for Nencompliance: in the event of the contractor's noncompliance
with the nondiscrimination provisions of this contract, the State Highway Department
shall impose such contract sanctions as it or the Federal Highway Administration may
determine to be appropriate, including but rot limited o,

(a} Withholding of payments to the contractor under the contract until the
contractor compiies, and/or

ot



(b} Canceliation, termination, or suspension of the contract, in whole or in
part.

(&) Incorporation of Provisions: The contractor will include the provisions of
paragraph (1) through {6) in every subcontract, including procurements of materials and
leases of equipment, unless exempt by the Regulations, order, or insiructions issued
oursuant thereto. The coentractor will take such action with respect to any subconiract or
procurement as the Stale Highway Depariment or the Federat Highway Administration
may direct as a means of enforcing such provisions inciuding sanctions for
noncompliance: Provided, however, that, in the event a coniractor becomes involved in,
or is threatensd with, titigation with a subconiractor or supplier as a result of such
diracticn, the contractor may request the State 1o enter into such litigation to protect the
interests of the State, and in addition, the condractor may request the United States to
enter into such litigation to protect the interests of the United States.

EXHISIT “A”
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