AGREEMENT

CITY OF LINCOLN

STATE OF NEBRASKA, DEPARTMENT OF ROADS
PROJECT NO. LCLGC-5254(9), STATE CONTROL NG. 13043
SUPERIOR STREET BRIDGE

BRIDGE REHABILITATION

THIS AGREEMENT, made and entered intc by and between the City of Lincoln,
hereinafter referred to as the "City”, and the State of Nebraska, Depariment of Roads,
hereinafter referred to as the "State”,

WITNESSETH:

WHEREAS, certain streets in the City have been designated as being efigible for
American Recovery and Reinvestment (ARRA) Funds by the Department of Transportation,
Federai Highway Administration, hereinafter called the FHWA, in compliance with Federal laws
pertaining thereto, and

WHEREAS, ARRA Funds have been made available by Title 23 of the United States
Code, providing for improvements on eligibie City Streets, and

WHEREAS, the City certifies that it will request and use funds provided by ARRA and
that the funds will be used to create jobs and promote economic growth, and certifies that this
project meets the requirement of ARRA,

WHEREAS, regulations for implementing the provisions of the above mentioned act
provide that the Federal share of the cost of those projects will be paid only o the State, and

WHEREAS, the regulations further permit the use of funds other than State funds in
matching any required Federal Funds for the improvements of those streets, and

WHEREAS, the State is willing to cooperate to the end of obtaining Federal approval of
the proposed work and Federal Funds for the construction of the proposed improvement, with
the understanding that no State Funds are to be expended on this project, and

WHEREAS, the State’s responsibility is to provide guality assurance and project
oversight to ensure that the project is designed, constructed and managed according to Federat
rules and regulations., The State will notify the City when Federal funding wiil be withheld or
lost, and

WHEREAS, if the City is {o receive Federal participation for any poriion of the work on
the proposed project, it is necessary all phases of work comply with Fedsral requirements and
procedures, and

WHEREAS, the State shall supervise the contract letting, and

WHEREAS, Federat Reguiations provide that the City shall not profit or otherwise gain

from local property assessments that exceed the City's share of preject costs, and




WHEREAS, the funding for the project under this agreement, includes pass-through
monies from the Federal Highway Admirnistration (FHWA). If a non-federal entity expends
$500,000 or more in total federal awards in a fiscal year, then the A-133 audit is required as
explained further in this agreement, and

WHEREAS, the City desires that this project as shown on attached EXHIBIT "A” be
constructed under the designation of Project No. LCLC-5254(8), as evidenced by the

Resolution of the City dated the day of , 2009, attached

as EXHIBIT "B" and made a part of this agreement, and

WHEREAS, the total cost of the project which includes: preliminary engingering, final
design, Right-of-Way, nonbettarment utility rehabifitation, construction and construction
engineering is currently estimated to be $250,000, and

WHEREAS, the project is described as follows:

Rehabilitate the driving surface and approaches to the Supericr Street Bridge west of 40”
Street, using Class |, i, and 1li repairs to prolong the life of the bridge.

NOW THEREFORE, in consideration of these facts, the City and State agree as foliows:
SECTION 1. The State shall present this project to the FHWA for its approval, if necessary.
SECTION 2. The City further ceriified that this project meets the requiremenis of ARRA as
follows:

1. The investment has received the full review and vetting required by law.

2. The city accepts responsibility that this infrastructure investment is an appropriate

use of taxpayer dollars.

3. This investment will be used for LCLC-5254(9), is included in the Statewide
Transportation Plan, and has an overall cost estimate of $250,000, of which
$240,000 will be the maximum of 100 percent of the eligible costs.

4.  The City agrees to ARRA reporting requirements and agrees that the State will not
reimburse the City with Federal or State funds unless all ARRA reporting
regquirements are met.

SECTION 3. The City understands that payment for the costs of this project, whather they be
services, engineering, Right-of-Way, utilities, material or otherwise, are the sole responsibility of
the City where Federal participation is not allowable or available. Therefore, where the Federai
government refuses to parficipate in the project or any portion of the project the City is
raspensible for full project payment with no cost or expense to the State in the project or portion
of the project. Shouid the project be abandoned before completion, the City shall pay all costs

incurred by the State prior to such abandonment.

Project No. LCLC-5254(9) -2-
Superior Street Bridge - Lincoln
Bridge Rehabilitation




The City shall maintain all correspondence files, books, documents, papers, field notes,
guantity tickets, accounting records and other evidence pertaining to costs incurred and shall
make such material available at its office at all reasonable times during the contract period and
for three vears from the date of final payment under this agreement; such records must be
available for inspection by the State and the FHWA or any authorized representatives of the
Federal government, and the City shall furnish copies to those mentioned in this section when
requested to do so.

SECTION 4. The City shail have on file with the State an acceptabie drug-free warkplace
policy. '
SECTICON 5. Because the City is to receive Federal Funds for any part of this project, the City
shall perform the services for all phases of work, inciuding, but not limited to preliminary
engineering, environmental studies, acquisition of Right-of-Way, construction (includes
conszruction.eng%neering), etc., according to Federal procedures and requirernents as well as
the current Local Public Agencies Guidelines Manual for Federal-Aid Projects. Although
Federai Funds may be allocated to the project, all phases or certain phases of work will become
ineligible for Federal Funds if Federal procedures and requirements are not met,

Prior to beginning any phase of work on the proposed project, the City shail contact the
State’s Local Projects Division Urban Engineer for direction and assistance to ensure that all
proiect work will be accomplished according to Federal procedures and reguirements.
SECTION 6. If the City performs any part of the work on this project itself, the Gity shall abide
by the pravisions of the Nebraska Fair Empioyment Practices Act as provided by Neb.Rev.Stat.
§48-1101, through 48-1126, and all regulations relative to nondiscrimination in federally
assisied programs of the Department of Transportation, Title 48 CFR, Parts 21 and 27 as set
forth in the DISCRIMINATION CLAUSES Section of this agreement.

SECTION 7. The funding for the praject under this agreement includes pass-through federal
manies from the FHWA. According to the Singie Audit Act Amendments of 1996 (signed into
law by President Clinton on July 5, 1996) and the implementing regulations contained in OBM
Circular A-133, the A-133 Audit is required if the non-federal entity expends $500,000 or more
in total federal awards in a fiscal year. Non-federal entity means state and local governments
and non-profit organizatians.

The City shall have its finance officer or auditor, review the situation to determine what
the City must do to comply with this federal mandate. If applicable, the expenditures related to
the FHWA should be shown in the Supplementary Scheduie of Expenditures of the Federal

Awards under U.S. Department of Transportation as a pass-through Nebraska Department of
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Roads, Federal CFDA Number 20.205. If an A-133 Audit is performed, the City shall send the
audit report to the Nebraska Department of Roads, Highway Audiis Manager, P.C. Box 94758,
Lincoin, NE 68509-4759.

SECTION 8. The City shall provide the State with current project schedules, submittal dates and
critical milestone dates. The City shall nofify and keep the State informed on all project issues.
The City shall notify the State of all project coerdination meetings. The State must be invited to
the project environmental scoping meeting, Plan-In-Hand field review, public meetings/hearings,
preconsiruction meeting and the final inspection.

SECTIONS. The total'cast of the project which includes: preliminary enginsering, final design,
Right-of-Way, nonbetterment utility rehabifitation, construction and construction engineering is
currently estimated to be $250,000. The Federal Share is to be 100 percent of the construction
costs, construction engineering costs {capped at 13 percent of the awarded amount) and flat
fee of $2,500 for ARRA audits which is currently estimated to be $240,000, which is élso the
maximum reimbursement amount. The City's share is to be 100 perceni of all actual eligible
costs of preliminary engineering and Right-of-Way and 100 percent of ali costs over the capped
censtruction and construction engineering amounts which is currently estimated to be $1C,000.
Progress billings to reimburse the City may be submitted no more often than monthly. The
State will reimburse 85 percent of the eligibie 100 percent Federally Funded expenditures until
the 5 percent retention reaches a maximum amount of $25,000. Once the maximum retention
is obtained, the State will reimburse 100 percent of the eligible 100 percent Federally Funded
expenditures.

The final settlement between the State and the City will be made after the State accepts
the project and the final costs have been determined by the State. The amount of the final
settlement between the State and the City will be the difference between:

{1} (a) the net expenditure by the City for actual cost items

(p)  Plus the value of work performed by the City based on agreed prices
(cy  Plus cash advances by the City to the State. '
(dy Less previous payments by the State to the City AND,

{2) The City share of the project cost. |

If (1) is greater than (2) the State will pay to the City the difference within thirty days after
that determination has been made. If {2} is greater than (1) the State will bill the City for the
difference. The City agrees to pay the State the amount of such bill within thirty days of its

receipt.
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Costs incurred by the State with respect to the entire project must be considered as a
part of the cost of the project to be paid out of City and Federal funds. The State may, at its
discretion, initiate progress invoices for costs incurred by the State during the progression of
the project and the City agrees to pay such invoices within thirty days of their receipt. The
City’s share of the total project cost will be all costs not paid for by Federal funds.

The criteria containad in Part 31 of the Federal Acquisition Regulations System
(48 CFR 31) will be applied to determine the allowability of costs incurred by the City under this
agreement.

Final payment consisting of the retention withheld minus the State incurred expenses will
not be reimbursed to the City until the City has filed a completed State DR Form 288 with the
State, and both the City and the State have signed it. Once the DR Form 289 is signed by the
City, no reimbursement requests will be accepted by the State and the FHWA.

‘ SECTION 10. The parties agree that preliminary engineering, which includes projact design,
plan development, environmental studies and final design, will be accomplished by the City or a
State certified Consultant selected by the City. If a Consultant is to be selected, the method of
procurement and evaluation must follow all guidelines and requirements outlined in the State's
Federal Aid Guidelines Manual for LPA’'s. That State will review and approve the Request for
Proposals prior to advertising. Any PE work performed prior to Federal autharization and
receipt of a Notice to Proceed will not be eligible for Federal Aid.

it is understood by the parties that the State will rely on the professional performance and
ability of the City or thair Consuitant. Any examination by the State, or acceptance or use of the
work product of the City or their consultant wili not be considerad to be a full and
comprehensive examination and will not be considered an approvai of the work product of the
City or their Consuitant which would relieve the City from any liability or expense that would be
connected with the City’s sole responsibility for the propriety and integrity of the professicnal
work to be accomplished by the City.

SECTION 11. The City or its Consultant shail design the project according to the current
AASHTO Policy on Geometric Design of Highways and Streets, the Nebraska Minimum Design
Standards of the Board of Public Roads Classifications and Standards and to the Americans
with Disabilities Act (ADA) Accessibility Guidelines. All plans, specifications and bid proposals.

permits and any other contract documents must be submitted to the State prior to any bid
letting by the State. Any deviations from the above publications must be approved by the State.

SECTION 12. ENVIRONMENTAL RESPONSIBILITY
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The City shalt be responsible to complete any federally required environmentat actions,
commitments, and documents for this project, and receive approval by the State and the FHWA
priot to proceeding with appraising property, acquiring any Right-of-Way, or final design for the
project.

When it is determinad that a public hearing is a federal requirement for the project, the
City shall offer an opportunity for a lecation or design hearing or combined location and design
public hearing.

If a public hearing is required, the City shail contact the State’s Public Hearing Cfficer
{PHQ) pricr to doing any public hearing activéty,' 50 the PHO can advise the City of the proper
procedures and policies for conducting the hearing. The City can contact the State's PHO by
calling {402) 479-4871.

SECTION 13. Any utility rehabilitations or installations made within the Right- of-Way cn this
project after execution of this agreement must be in accordance with the provisions of
Federal-Aid Highway Policy Guide, 23 CFR 645A, "Utility Relocations, Adjustments and
Reimbursement”, and Federai-Aid Policy Guide, 23 CFR 8458, "Accommadation of Utilities™
issued by the U.S. Depariment of Transportation, Federal Highway Administration, or a State
approved Utiity Accommodation Policy. in order to receive Federal-Aid Funds for this
improvement, the City shall foliow the current "Policy for Accommodating Utilities on State

Highway Right-of-Way." Any work within the State Right-of-Way requirgs a permit. The City

shall contact the State's District Engineer or Permits Officer to determine if a permit or permits
is needed for the project and to make application for those permits if necessary.

All nonbetterment municipally owned and operated utility rehabilitation costs within the
corporate limits of the ity will become a project cost, but that outside the corporate limits, only
the nonbetterment portion of the rehabilitation costs of facilities currently occupying private
Right-of-Way will be reimbursed. Further, there will be no Federal reimbursement for private or
nonmunicipally owned and operated utilities if they are located on public Right-of-Way,
however, nonbetterment costs of privately owned and operated utilities will be reimbursed if
they exist on privately owned Right-of-Way and it is necessary to rehabilitate the utilities due to
this project. All such reimbursements will be based on ifems and estimates submitted by the

utitity and approved by the City and State. Should this project necessitate the nonbetterment

rehabilitation of any privately owned and operated utilities, then the City shall send the State an

estimate of those nonbetterment utility rehabilitation costs prior to the work being done. The

City shall pay for utility nonbetterment rehabilitation and then bill the State for those eligible

Project No. LCLC-5254(9) -8~
Superior Street Bridge - Lincoin
Bridge Rehabilitation



reimbursement costs. Al reimbursements will be based cn the actual costs of material,
services and labor. This will be subject to audit, if the State deems that one is necessary.
SECTION 14. The Federal law governing acquisition and relocation on federally assisted
projects is Public Law 91-646, the Uniform Relocation Assistance and Real Property Acguisition
Policies Act of 1970, commonly calied just the Uniform Act. The City shall comply with the
Uniform Act, and the State's Right-of-Way Acquisition guide for new LPA’s.

The Uniform Act applies whenever Federal dollars are used in any phase of a project, such
as planning, engineering, environmental studies, or construction. The Uniform Act must be
foliowed even if fhere is NO Federal funding in the right-of-way phase. The State's
Relocation Assistance Act, Neb. Rev. Stat. 76-214 through 78-1238 applies on all projects,

Prior to beginning Right-of-Way appraisals and acquisition, the City shali submit to the
Local Projects Section Urban Engineer Right-of-Way plans, legal descriptions and an estimate
for review and approval. If acceptable, the State will issue the City a Notice—to—!i‘roceed with the
right-of-way work phase.

The City shall present {o the State, a Right-of-Way Certificate that certifies the City has
complied with the Uniform Act requirements and that the project is ready for construction. The
State will grant the City authorization to proceed with the construction phase of the project, if
the documentation submitted by the City supparts the Right-of-Way Certificate.

SECTION 15. The City at no cost to the projact, shall clear the present Right-of-Way of this
project of all advertising signs. The City at no cost to the preject, shall clear any other privately
owned facifity or thing that may interfere with the construction, maintenance and operation of
the improvement planned in this project, and keep the old and new Right-of-Way free of future
encroachments, except those authorized by permit.

SECTION 16. The City shali locate and reference or have located and referenced all section
corners, quarter section corners and subdivision lot corners required for construction of the
proposed project in accordance with Section 39-1708 et. seq., R.R.S. 1843 as amended.
SECTION 17. The Federal share of this preject must be reduced by any projeét specific local
property assessments that exceed the appropriate focal share on this project. This is subject to
State review.

SECTION 18. The City shall certify after accomplishment, that any Right-of-Way for this
improvement not donated in compliance with FHWA guidelines wilt be acquired in accordance
with the Uniform Relocation Assistance and Reai Property Acquisition Policies Act of 1870 as

amended, 49 CFR 24, and the NDOR Right-of-Way Manual as approved by FHWA,
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SECTION 198. Prior to advertising the project for bids, the City shali submit a Right-of-Way
Certificate and the final plans package (100 percent full size plans, specifications, summary of
quantity sheets, status of utifities, environmental permits and other PS & E required documents)
to the State's Local Projects Division Urban Engineer for review. The State and City agree the
State is to advertise and conduct a letting and receive bids for the City on the contemplated
improvement. The selection of the lowest responsible bidder and the awarding of a contract or
contracts must be concurred in by the City prior to State award. The City shall sign the
Contract or Contracts.

SECTION 20. The State and City agree that the construction engineering, which is an eligible
project expense and which includes construction management, staking, inspection and field
testing, will be accomplished by City forces or a State Certified Consuitant selected by the City.

The City agrees, if a Consultant is fo be selected, that the method of procurement and
evaluation and the resulting agreement between tﬁe Consultant and the City must conform to
the State’s standard practices and will be subject to State review and concurrence prior to
agreement execution between the City and the Consultant. Any CE work performed prior to
Federal authorization and receipt of a NTP will not be eligible for Federal funding.

The City shall provide a Project Manager to oversee the project and to ensure that the
construction engineering performed by City forces or the City's Consultant comply with
requirements for Federal funding. The Project Manager's services include, but are not limited
to, arranging the preconstruction conference, keeping the State’s District Construction
Representative infarmed of project start and ending dates, and other scheduled construction
mitestones, and project managemant as required and preparing contractor change orders and
supplemental agreements.

The inspection, sampling and testing of all materials must be done in accordance with
the current State of Nebraska Standard Specifications for Highway Construction, the State
Materials Sampling Guide, Quality Assurance Program for Construction, and the State
Standard Methods of Tasts (www.ira;%spoﬂation.;}ébraska.gov) or applicable AASHTO or ASTM
procedures. The City shall provide adeguate quality control, construction administration on the
project and will be responsible for the sampling and delivery of project materials for testing to a
qualified taboratory. In alf cases, the State wilt provide a State District Construction
Representative designated by the State on a pari-time basis, who will inspect the project,
perform quality assurance, and ensura that the City is in compliance with the contract, plans,
specifications, scope of work, regulations, statutes, etc., in order that Federal Funds may be

expended on the project. Upen project completion, the City shall complete and sign a State
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DR Form 299, “Notification of Project Completion and Materials Certification” and provide it to
the State District Construction Representative for further action.

The City by signing DR Form 298 certifies that ail sampling and {est resulis of materials
used on the project, manufacturer's certificates of compliance and manufacturer's certified test
reports meet contract requirements and are on file with the City and the City shail make them
available for inspection to the State and the FHWA or their authorized representatives when
requested in writing to do so.

The State District Construction Representative assigned o the project will conduct a final
review of the project and will determine if the project is acceptable. If the State District
Construction Representative determines the project is acceptable, the State District
Caonstruction Representative will sign the DR Form 299 and send i {o the State District
Engineer for signature. The State District Engineer wiil forward the form {o the State's Local
Projects Divisien Urbén Engineer for signing, project closeout and final payment. If the State
District Construction Representative determines the project is not acceptable, the State District
Canstruction Representative wili notify the City’s Project Manager in writing of what needs fo be
done to bring the project into compliance for acceptability before the State District Construction
Representative will sign the DR Form 299 and recommend the project for closeout. The City
shall contact the State's District Engineer for State District Construction Representative
assignment. It is understood that any construction engineering services furnished by the State
will be part of the cost of the project and the State's expenses wili be included as costs of the
project, as specified in the reimbursement section of this agreement.

SECTION 21. Changes to the City streets which affect the function or operation of the
improvement made sither during construction or after the project is completed, will require prior
approval of the State. Reguests for changes during project construction must be made to the
State Representative who will then forward it to the Local Projects Division Urban Engineer for
final approval.

Upen project cbmp!etion and final review, the City shalt send one set of "As-Built" plans to
the State’s Local Projects Division Urban Engineer and one set to the State's District Engineer.
SECTION 22. Upon project completion, the City shall maintain the project at ifs own expense,
and agrees to make provisions each year for the maintenance costs involved in properly
maintaining this facility. The City shall also be responsible for any required environmental
commitments and monitaring after the construction of the project. The City will refease and
hoid harmless the State and FHWA from any suits brought against the State arising out of the

City’s construction and maintenance.
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SECTION 23. Traffic controf during project construction must conform with the Manual on
Uniform Traffic Contrel Devices. Before final acceptance of the project by the State, ali signing
and marking must be in conformance with the current Manual on Uniform Traffic Controf
Bevices.

SECTION 24 DISADVANTAGED BUSINESS ENTERPRISES

A Policy

The City shall ensure that disadvantaged business enterprises as defined in 48 CFR
Part 26 shall have the maximum oppertunity to participate in the performance of contracis
financed in whole or in part with Federal Funds under this agreement.- Consequently, the
disadvantaged business requirements of 48 CFR Part 26 are hereby made a part of and
incorporated by this reference into this agreement.

B. Disadvantaged Business Enterprises Obligation

The City and State shall ensure that disadvantaged business enterprises as defined in 49
CFR Part 26 have the maximum opportunity to participate in the performance of contracts and
subcontracts financed in whole or in part with Federal Funds provided under this agreement. in
this regard, the City shall take ali necessary and reasonabie steps in accordance with 48 CFR
Part 26 o ensure that disadvantaged business enterprises have the maximum opporiunity to
compete for and perform contracts. The City shall not discriminate on the basis of race, color,
national origin, or sex in the award and performance of FHWA assisted contracts.

The City, acting as a subrecipient of Federal-aid funds on this project shall adopt the
disadvantaged business enterprise program of the State for the Federal-aid contracts the City
enters into on this project.

Faifure of the City to carry out the requirements set forth above shall constitute breach of
contract and, after the notification of the FHWA, may resuit in termination of the agreement or
contract by the State or such remedy as the State deems appropriate.

SECTION 25 NONDISCRIMINATION CLAUSES
During the performance of this agreement, the City, for itself, its assignees and successors in
interest agrees as follows:

{1} Compliance with Reguiations: The City shaill comply with the Regulaticns of the

Department of Transportation relative to nendiscrimination in federally assisted programs
of the Department of Transportation (Title 48, Code of Federal Reguiations, Paris 21 and
27, hereinafter referred to as the Regulations), which are herein incorporated by

reference and made a part of this agreement.
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(2)  Nondiscrimination: The City, with regard to the work performed by it after award and prior
te completion of the contract work, shali not discriminate on the basis of disability, race,
color, sex, religion ar national origin in the selection and retention of subcontractors,
including procurements of materials and leases of equipment. The City shall not
participate either directly or indirectly in the discrimination prohibited by Section 21.5 of
the Regulations, including employment practices when the contract covers a program set
forth in Appendix "A," "B,” and "C" of Part 21 of the Regulations.

{3) Solicitations for Subcontracts. Including Procurements of Materials and Equipment: In alf

solicitations either by competitive Eédding or nagotiation made by the City for work to be
performed under a subceniract, including procurements of materials or equipment, each
potential subcontractor or supplier shall be notified by the City of the City's obligations
under this agreement and the Regulaticns refative to nondiscrimination on the basis of
disability, race, color, sex, religion or national origin.

(4) Information and Reports: The City shall provide all information and reports reguired by
the Regulaticns, or orders and instructions issued pursuant thereto, and will permit
access to its books, records, accounts, other sources of information, and its facilities as
may be determined by the State or the FHWA to be pertinent to ascertain compliance
with such Regulations, crders and instructions. Where any information required of a
contractor is in the exclusive possession of another who fails or refuses to furnish this
information, the City shall so certify to the State, or the FHWA as appropriate, and shall
set forth what efforts it has made to obtain the information.

{5} Sanctions for Noncompliance: In the event of the City's noncompliance with the
nondiscrimination provisions of this agreement, the State will impose such contract
sanctions as it or the FHWA may determine to be apprapriate, inciuding but not limited to,
fa) withholding of payments to the City under this agreement untii the City comnplies,

and/or
(b}  canceilation, termination cor suspension of this agreement, in whele or in part.

(6) Incorporation of Provisions: The City shalt include the provisions of paragraph (1)

through (8) in every subcontract, including procurements of materials and leases of
equipment, unlass exempt by the Reguiations, order, or instructions issued pursuant
thereto. The City shall take such action with respect to any subcontract or procurement
as the State or the FHWA may direct as a means of enforcing such provisions including
sanctions for noncompliance: Provided, however, that, in the event a contractor becomes

involved in, or is threatened with, litigation with a subcontractor or suppiier as a result of
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such direction, the City may request the State to enter inte such litigation o protect the
interests of the State, and in addition, the City may request the United States to enter into
such litigation to protect the interests of the United States.
SECTION 28. It is mutually agreed that the final approval of the project will be made by the
State and that final project close-out and final payment cannot be made to the City until the
proiect has been approved by the State.
IN WITNESS WHEREOF, the City and State hereto have caused these presents to be

executed by their proper officials thereunto duly authorized as of the dates below indicated.

EXECUTED by the City this day of , 2008.
WITNESS: CITY OF LINCOLN
Joan Ross Chris Beutler
City Clerk Mayor
EXECUTED by the State this day of , 2009.
STATE OF NEBRASKA

DEPARTMENT OF ROADS
Jim Wilkinson, P.E.

Local Projects Division Engineer

RECOMMENDED:
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AGREEMENT

CITY OF LINCOLN

STATE OF NEBRASKA, DEPARTMENT OF ROADS
PROJECT NO. LCLC-5220({3), STATE CONTROL NO. 13041
STIMULUS RESURFACING PACKAGE “A” PROJECT
ROADWAY IMPROVEMENTS

THIS AGREEMENT, made and eniered intc by and between the Gity of Lincoln,
hereinafter referred to as the "City", and the State of Nebraska, Department of Roads,
hereinafter referred to as the "State”,

WITNESSETH:

WHEREAS, certain streets in the City have been designated as being eligible for
American Recovery and Reinvastment (ARRA) Funds by the Department of Transportation,
Federal Highway Administration, hereinafter called the FHWA, in compliance with Federal laws
pertaining thereto, and _

WHEREAS, ARRA Funds have been made available by Title 23 of the United States
Code, providing for improvements on eligibie City Streets, and

WHEREAS, the City certifies that it will request and use funds provided by ARRA and
that the funds will be used to create jobs and promoete economic growth, and cedifies that this
project meets the requirement of ARRA,

WHEREAS, reguiations for implementing the provisions of the above mentioned act
provide that the Federal share of the cost of those projects will be paid anly to the State, and

WHEREAS, the regulations further permit the use of funds cther than State funds in
matching any required Federal Funds for the improvements of those streets, and

WHEREAS, the State is willing to cooperate to the end of obtaining Federal approval of
the proposed work and Federat Funds for the construction of the proposed improvement, with
the understanding that no State Funds are o be expended on this project, and

WHEREAS, the State’s responsibility is to provide quality assurance and project
oversight to ensure that the project is designed, constructed and managed according to Federal
rules and regutations. The State will notify the City when Federal funding wili be withheld or
lost, and

WHEREAS, if the City is to receive Federai participation for any portion of the work on
the proposed project, it is necessary all phases of work comply with Federal requirements and
procedures, and

WHEREAS, the State shall supervise the contract letting, and

WHEREAS, Federal Regulations provide that the City shall not profit or otherwise gain

from local property assessments that exceed the City's share of project costs, and



WHEREAS, the funding for the project under this agreement. includes pass-through
monies from the Federal Highway Administration (FHWA). If a non-federal entity expends
$500,000 or more in total federal awards in a fiscal year, then the A-133 audit is required as
explained further in this agreement, and

WHEREAS, the City desires that this project as shown on attached EXHIBIT “A” be
constructed under the designation of Project No. LCLC-5220(3),, as evidenced by the

Resolution of the City dated the day of , 2008, aitached

as EXHIBIT "B" and made a part of this agreement, and

WHEREAS, the total cost of the project which includes: prelifninary engingering, final
design, Right-of-Way, nonbetterment utility rehabilitation, construction and construction
engineering is currently estimated to be $723,800, and

WHEREAS, the project is described as follows:

Mili and overlay multiple locations within the east part of city location include: “A” Street,
70" Street to Imperial Drive, “A” Street, 63" Street to 70" Street and Van Dorn Street from
Normal Boulevard to 70" Street. As needed curbs will be re-construction as well as ADA curb
ramps.

NOW THEREFORE, in consideration of these facts, the City and State agree as follows:
SECTION 1. The State shall present this project to the FHWA for its approval, if necessary.
SECTION 2. The City further certified that this project meets the requirements of ARRA as
follows:

1. The investment has received the fuli review and vetting required by law.

2. The city accepts respansibility that this infrastructure investment is an appropriate

use of taxpayer dollars.

3. This investment will be used for LCLC-5220(3},, is included in the Statewide
Transportation Pfan, and has an overall cost estimate of $723 800, of which
$704,000 will be the maximum of 100 percent of the eligible cosis.

4. The City agrees to ARRA reporting requirements and agrees that the State will not
reimburse the City with Federal or State funds unless all ARRA reporting
requirements are met.

SECTION 3. The City understands that payment for the costs of this project, whether they be
services, engineering, Right-of-Way, utilities, material or otherwise, are the sole responsibility of
the City where Federal participation is not allowable or available. Therefore, where the Federal
government refuses fo participate in the project or any portion of the project the City is

responsible for full project payment with no cost or expense to the State in the project or portion
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of the proiect. Should the project be abandoned befere completion, the City shall pay ali costs
incurred by the State prior fo such abandonment.

The City shall maintain all correspondence files, books, documents, papers, field notes,
quantity tickets, accounting recerds and other evidence pertaining to costs incurred and shalt
make such material available at its office at all reascnable times during the contract period and
for three vears from the date of final payment under this agreement; such records must be
avaitabie for inspection by the State and the FHWA or any authorized representatives of the
Federal governmert, and the City shall furnish copies to those mentioned in this section when
requested to do so. 7
SECTION 4. The City shall have on file with the Siate an acceptable drug-free workplace
policy.

SECTION 5. Because the City is to receive Federal Funds for any part of this project, the City
shall perform the services for all phases of work, including, but not limited to preliminary
engineering, environmental studies, acquisition of Right-of-Way, construction {includes
construction engineering}, efc.. according to Federal procedures and requirements as well as
the current Local Public Agencies Guidelines Manual for Federal-Aid Projects. Although
Federal Funds may be allocated to the project, all phases or certain phases of work will become
ineligible for Federal Funds if Federal procedures and requirements are not met,

Prior to beginning any phase of work on the proposed project, the City shall centact the
State’s Local Projects Division Urban Engineer for direction and assistance to ensure that all
project work will be accomplished according to Federal prosedures and requirements.
SECTION 8. If the City performs any part of the work on this project itself, the City shall abide
by the provisions of the Nebraska Fair Employment Practices Act as provided by Neb.Rev.Stat.
§48-1101, through 48-1126, and all regulations relative to nondiscrimination in federally
assisted programs of the Department of Transportation, Title 49 CFR, Parts 21 and 27 as set
forth in the DISCRIMINATION CLAUSES Section of this agreement.

SECTION 7. The funding for the project under this agreement includes pass-through federal
monies from the FHWA. According to the Single Audit Act Amendments of 1996 {signed into
law by President Clinton on July 5, 1996) and the implementing regulations contained in OBM
Circular A-133, the A-133 Audit is required if the non-federal entity expends $500,000 or more
in total federal awards in a fiscal year. Non-federal entity means state and local governments
and non-profit organizations.

The City shall have its finance officer or auditor, review the situation to determine what

the City must do to comply with this federal mandate. If applicable, the expenditures refated to
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the FHWA should be shown in the Supplementary Schedule of Expenditures of the Federal
Awards under U.S. Department of Transportation as a pass-through Nebraska Depariment of
Roads, Federal CFDA Number 20.205. If an A-133 Audit is performed, the City shall send the
audit report to the Nebraska Department of Roads, Highway Audits Manager, P.O. Box 84759,
Lincoln, NE 88508-4758.

SECTICN 8. The City shall provide the State with current project schedules, submittal dates and
critical milestone dates. The City shall notify and keep the State informed on all project issues.
The City shail notify the State of all project coordination meetings. The State must be invifed to
the pro;ecf environmental scoping meeting, Plan-In-Hand field review, public meetings/hearings,
preconstruction meeting and the final inspection.

SECTION 9. The total cost of the proiect which includes: preliminary engineering, final design,
Right-of-Way, nenbetierment utility rehabilitation, construction and construction engineering is
currently estimated to be $723,800. The Federal Share is to be 100 peréent of the construction
costs, construction engineering costs (capped at 13 percent of the awarded amount) and flat
fee of $2,500 for ARRA audits which is currently estimated to be $704,000 which is also the
maximum reimbursement amount. The City's share is to be 100 percent of all actual eligible
costs of preliminary engineering and Right-of-Way and 100 percent of all costs over the capped
construction and construction engineering amounis which is currently estimated to be $19.800.
Progress billings to reimburse the City may be submitied nc morg often than monthly. The
State will reimburse 95 percent of the aligible 100 percent Federally Funded expenditures until
the 5 percent retention reaches a maximum amount of $25,000. Once the maximum retention
is obtained, the State will reimburse 100 percent of the eligible 100 percent Federally Funded
expendifures.

The final settlement betwesn the State and the City will be made after the State accepts
the project and the final costs have been determined by the State. The amount of the final
settflement between the State and the City will be the difference between:

(1) (@) the net expenditure by the City for actual cost items '

{b) Plus the value of work performed by the City based on agreed prices
{c) Pius cash advances by the City to the State.
{(dy  Less pravious payments by the State to the City AND,
(2 The City share of the project cost.
If (1) is greater than (2) the State will pay to the City the difference within thirty days after

that determination has been made. If (2) is greater than {1) the State will bill the City for the
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difference. The City agrees to pay the State the amount of such bill within thirty days of its
receipt,

Costs incurred by the State with respect to the entire project must be considered as a
part of the cost of the project to be paid out of City and Federal funds. The State may, at its
discretion, initiate progress invoices for costs incurred by the State during the progression of
the project and the City agrees to pay such invoices within thirty days of their receipt. The
City’'s share of the total project cost will be all costs not paid for by Federal funds.

The criteria contained in Part 31 of the Federal Acquisition Reguiations System
(48 CFR 31) will be applied to determine the aliowability of costs incurred by the City under this
agreement.

Final payment consisting of the retention withheld minus the State incurred expenses will
not be reimbursed to the City until the City has filed a completed State DR Form 298 with the
State, and both the City and the State have: signed it. Once the DR Form 289 is signed by the
City, na reimbursement requests wilt be accepted by the State and the FHWA.

SECTION 10. The parties agree that preliminary engineering, which includes project design,
plan development, environmental studies and final design, will be accomplished by the City or a
State certified Consultant selected by the City. if a Consuitant is io be selected, the method of
procurement and evaluation must follow alf guidelines and requirements outlined in the State's
Federal Aid Guidelines Manual for LPA's. That State will review and approve the Request for
Proposals prior to advertising. Any PE work performed prior to Federal authorization and
receipt of a Notice to Proceed will not be eligible for Federal Aid.

It is understood by the parties that the State will rely on the prefessional performance and
ability of the City or their Consultant. Any examination by the State, or acceptance or use of the
work preduct of the City or their consultant will not be considered to be a full and
comprehensive examination and wilt not be considered an approval of the work product of the
City or their Consuitant which would relieve the City from any liability or expense that would be
connected with the City’s sole responsibility for the propriety and integrity of the professional
work to be accomplished by the City.

SECTION 11. The City or its Consultant shall design the project according to the current
AASHTO Pclicy on Geometric Design of Highways and Streets, the Nebraska Minimum Design
Standards of the Beard of Public Roads Classifications and Standards and to the Americans
with Disabilities Act (ADA) Accessibility Guidelines. All plans, specifications and bid proposals,

permits and any cther contract documents must be submitted fo the State prior to anv bid
letting by the State. Any deviations from the above publications must be approved by the State.
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SECTION 12. ENVIRONMENTAL RESPONSIBILITY

The City shall be responsible to compiete any federally required environmental actions,
commitments, and documents for this project, and receive approval by the State and the FHWA
prior to proceeding with appraising property, acguiring any Right-of-Way, or final design for the
project.

When it is determined that a public hearing is a federal requirement for the project, the
City shalf offer an opportunity for a location or design hearing or combined location and design
pubiic hearing.

if a public hearing is required, the City shall contact the State's Public Hearing Officer
(PHQO) prior to doing any public hearing activity, so the PHO can advise the City of the proper
procedures and policies for conducting the hearing, The City can contact the State’'s PHO by
calling (402} 479-4871.
SECTION 13. . Any utitity rehabilitations or installations made within the Right- of-Way on this
project after execution of this agreement must be in accordance with the provisions of
Federal-Aid Highway Policy Guide, 23 CFR 645A, "Utility Relocations, Adjustments and
Reimbursement”, and Federal-Aid Policy Guide, 23 CFR 645B, "Accommodation of Utilities”
issued by the U.S. Department of Transportation, Federal Highway Administration, or a State
approved Utility Accommodation Policy. In order to receive Federal-Aid Funds for this
improvement, the City shall foliow the current "Policy for Accommodating Utilities on State

Highway Right-of-Way." Any work within the State Right-of-Way reduires a permit. The City

shail contact the State's District Engineer or Permits Officer to determine if a permit or permits
is needed for the project and to make application for those permits if necessary.

All nonbetterment municipally owned and operated udility rehabilitation costs within the
corporate limits of the city will become a project cost, but that outside the corporate limits, only
the nonbetterment portion of the rehabilitation costs of facilities currently occupying private
Right-of-Way will be reimbursed. Further, there will be no Federal reimbursement for private or
nonmunicipatiy owned and operated utilities if they are located on public Right-of-Way,
however, nonbetterment costs of privately owned and operated utilities will be reimbursed if
they exist on privately owned Right-of-Way and it is necessary to rehabilitate the utilities due to
this project. All such reimbursements will be based on items and estimates submitted by the

utility and approved by the City and State. Should this project necessitate the nonbetierment

rehabilitation of any privately owned and operated utifities. then the City shall send the Siate an

estimate of those nonbetterment ufility rehabilitation costs prior to the work being done. The

City shall pay for utility nonbetterment rehabilitation and then bili the State for those eligible
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reimbursement costs. All reimbursements will be based on the actual costs of material,
services and labor. This will be subject to audit, if the State deems that one is necessary.
SECTION 14. The Federal law governing acquisition and relocation on federally assisted
projects is Public Law 91-646, the Uniform Relocation Assistance and Real Property Acquisition
Poticies Act of 1970, commonly called just the Uniform Act. The City shalt comply with the
Uniform Act, and the State’s Right-of-Way Acquisition guide for new LPA’s.

The Uniform Act applies whenever Federal dollars are used in any phase of a project, such
as planning, engineering, environmental studies, or construction. The Uniform Act must be
followed even if there is NO Federal funding in the right—of—way phase. The State's
Relocation Assistance Act, Neb. Rev. Stat. 76-214 through 76-1238 applies on all projects.

Prior to beginning Right-of-Way appraisals and acquisition, the City shall submit to the
Local Projects Section Urban Engineer Right-of-Way plans, legal descriptions and an estimate
for review and approval. If acceptable, the State will issue the City a Notice-to-Proceed with the
right-of-way work phase.

The City shall present to the State, a Right-of-Way Certificate that certifies the City has
complied with the Uniform Act requirements and that the project is ready for consiruction. The
State will grant the City authorization to proceed with the construction phase of the project, if
the documentation submitted by the City supports the Right-of-Way Certificate.

SECTION 15. The City at no cost to the project, shall clear the present Right-of-Vay of this
project of ali advertising signs. The City at no cost to the project, shall clear any other privately
owned facility or thing that may interfere with the construction, maintenance and operation of
the improvement pianned in this project, and keep the oid and new Right-of-Way free of future
encroachments, except those authorized by permit.

SECTION 16. The City shall locate and reference or have located and referenced all section
corners. quarter section corners and subdivision iot corners required for construction of the
proposed project in accordance with Section 39-1708 ef. seq., R R.S. 1943 as amended.
SECTION 17. The Federal share of this project must be reduced by any project specific local
property assessments that exceed the appropriate local share on this project. This is subject to
State review.

SECTION 18, The City shall certify after accomplishment, that any Right-cf-Way for this
improvement not donated in compliance with FHWA guidelines will be acquired in accordance
with the Uniform Relocation Assistance and Rea! Property Acquisition Policies Act of 1970 as

amended, 49 CFR 24, and the NDOR Right-of-Way Manuat as approved by FHWA,
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SECTION 19. Prior to advertising the project for bids, the City shall submit a Right-of-Way
Certificate and the final plans package (100 percent full size plans, specifications, summary of
quantity sheets, status of utilities, environmental permits and other PS & E required documents)
to the State’s Local Projects Division Urban Engineer for review. The State and City agree the
State is to advertise and conduct a letting and receive bids for the City on the contemplated
improvement. The selection of the lowest responsible bidder and the awarding of a contract or
contracts must be concurred in by the City prior to State award. The City shail sigh the
Contract or Contracts,

SECTION 20. The State and City agree that the construction engineering, which is an eligible
project expense and which includes construction management, staking, inspection and field
testing, wifl be accomplished by City forces or a State Certified Consuitant sefected by the City.

The City agrees, if a Consultant is {o be selected, that the method of procurement and
evaluation and the resulting agreement between the Consuitant and the City must conform to .
the State's standard practices and will be subject to State review and concurrence prior to
agreement execution between the City and the Consultani. Any CE work performed prior to
Federal authorization and receipt of a NTP will not be eligible for Federal funding.

The City shall provide a Project Manager o oversee the project and to ensure that the
construction engineering parformed by City forces or the City's Consuitant comply with
requirements for Federal funding. The Project Manager's services include, but are not limited
to, arranging the preconstruction conference, keeping the Siate’s District Construction
Representative informed of project start and ending dates, and other scheduied construction
milestones, and proiect management as required and preparing contractor change orders and
supplemental agreements,

The inspection, sampling and testing of all materials must be done in accordance with
the current State of Nebraska Standard Specifications for Highway Construction, the State
Materials Sampling Guide, Quality Assurance Program for Construction, and the State
Standard Methods of Tests (www. transpertaticn.nebraska.gov) or applicable AASHTO or ASTM
procedures, The City shall provide adeguate guality control, construction administration on the
project and wili be responsible for the sampling and delivery of project materials for testing to a
qualified laboratory. 1n all cases, the State will provide a State District Construction
Representative designated by the State on a pari-time basis, who will inspect the project,
perform guality assurance, and ensure that the City is in compliance with the contract, plans,
specifications, scope of work, regulations, statutes, etc., in order that Federal Funds may be

expended on the project. Upon project completion, the City shall complete and sign a State
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DR Form 299, “Notification of Project Completion and Materials Certification” and provide it to
the State District Construction Representative for further action.

The City by signing DR Form 259 certifies that all sampling and test results of materials
used on the project, manufacturer's certificates of compliance and manufacturer’'s certified {est
reports meet contract requirements and are on file with the City and the City shall make them
available for inspection to the State and the FHWA or their authorized representatives when
requested in writing to do so.

The State District Construction Representative assigned teo the project will conduct a final
review of the proiect and will determine if the project is acceptable. If the State District
Caonstruction Representative determines the project is acceptable, the State District
Construction Representative will sign the DR Form 299 and send it to the State District
Engineear for signature. The State District Engineer will forward the form to the State’s Local
Projects Division Urban Engineer for signing, project closeout ana final payment. If the State
District Construction Representative determines the project is not acceptable, the State District
Construction Representative will notify the City’s Project Manager in writing of what needs to be
done to bring the project inte compliance for acceptability before the State District Construction
Representative will sign the DR Form 289 and recommend the project for closecut. The City
shall contact the State’s District Engineer for State District Construction Representative
assignment. It is understeod that any construction engineering services furnished by the State
will be part of the cost of the project and the State’s expenses will be included as costs of the
project, as specified in the reimbursement section of this agreement.

SECTION 21. Changes to the City streets which affect the function or operation of the
improvement made either during construction or after the project is completed, will require prior
approvai of the State. Requests for changes during project construction must be made to the
State Representative who wili then forward it to the Locai Projects Division Urban Engineer for
finat approval.

Upon project compietion and final review, the City shall seﬁd one set of "As-Built" plans to
the State's Local Projects Division Urban Engineer and one set to the State’'s District Engineer.
SECTION 22. Upon project completion, the City shalf maintain the project at its own expense,
and agrees to make provisions each year for the maintenance costs involved in properly
maintaining this facility. The City shail also be responsible for any required environmental
commitments and monitoring after the construction of the project. The City wilf release and
hold harmless the State and FHWA from any suits brought against the State arising out of the

City's construction and maintenance.
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SECTION 23. Traffic control during project construction must conform with the Manual on
Uniform Traffic Control Devices. Before final acceptance of the project by the State, all signing
and marking must be in conformance with the current Manual on Uniform Traffic Contrel
Devices.

SECTION 24. DISADVANTAGED BUSINESS ENTERPRISES

A, Policy

The City shall ensure that disadvantaged business enterprises as defined in 49 CFR
Part 26 shall have the maximum opportunity to padticipate in the performance of contracts
financed in whole or in part with Federat Funids under this agreement. Consequently, the
disadvantaged business requirements of 49 CFR Part 26 are hereby made a part of and
incorporated by this reference into this agreement.

B.  Disadvantaged Business Enterprises Obligation

The City and State shall ensunie that disadvantaged business enterprises as defined in 49
CFR Part 26 have the maximum opportunity to pariicipate in the performance of contracts and
subcontracts financed in whole cor in part with Federal Funds provided under this agreement. In
this regard, the City shall take all necessary and reasonabie steps in accordance with 48 CFR
Part 26 to ensure that disadvantaged business enterprises have the maximum opportunity to
compete for and perform contracts. The City shalf not discriminate on the basis of race, color,
national origin, or sex in the award and performance of FHWA assisted contracts,

The City, acting as a subrecipient of Federal-aid funds on this project shall adopt the
disadvantaged business enterprise program of the State for the Federal-aid contracts the City
enters into on this project.

Failure of the City to carry out the requirements set forth above shall constitute breach of
contract and, after the notification of the FHWA, may result in termination of the agresment or
contract by the State or such remady as the State deems appropriate.

SECTION 25 NONDISCRIMINATION CLAUSES
During the performance of this agreement, the City, for itself, its assignees and successors in
interest agrees as follows:

(1) Compliance with Regulations: The City shail comply with the Regulations of the

Department of Transportation relative to nondiscrimination in federally assisied programs
of the Department of Transportation (Title 49, Code of Federal Regulaticns, Parts 21 and
27, hereinafter referred to as the Regulations), which are herein incorporated by

reference and made a part of this agreement.
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(2)  Nendiscrimingtion: The City, with regard to the work performed by it after award and prior
to compietion of the contract work, shail not discriminate on the basis of disability, race,
color, sex, religion or naticnal origin in the selection and retention of subcontractors,
including procurements of materials and leases of equipment. The City shall not
participate either directly or indirectly in the discrimination prohibited by Section 21.5 of
the Regulations, including employment practices when the contract covers a pregram set
forth in Appendix "A," "B," and "C" of Part 21 of the Regulations.

(3) Soticitations for Subcontracts. Including Procurements of Materiais and Eguipment: in all
solicitations either by competitive bidding or negotiation made by the City for work to be
performed under a subcontract, including procurements of materials or equipment, each
potential subcontractor or supplier shall be natified by the City of the City's obligations
under this agreement and the Reguiations refative to nondiscrimination on the basis of
dééab%lizy, race, color, sex, religicn ar nationai origin.

{4}  Information and Reports: The City shall provide all information and reports required by
the Regulations, or orders and instructions issued pursuant thereto, and will permit
access to its books, records, accounts, other sources of information, and its facilities as
may be determined by the State or the FHWA to be pertinent fo ascertain compliance
with such Regulations, orders and instructicns. Where any information required of a
contractor is in the exclusive possession of another who fails or refuses to fumish this
information, the City shali so certify to the State, or the FHWA as appropriate, and shall
set forth what efforts it has made to obtain the information.

{5) Sanctions for Noncompliance: In the event of the City's noncompliance with the
nondiscrimination provisions of this agreement, the State will impose such contract
sanctions as it or the FHWA may determine to be appropriate, including but not limited to,
{a) withholding of payments to the City under this agreement until the City complies,

andfor
(b) cancellation, termination or suspansion of this agreement, in whole or in part.

{6) Incorporation of Provisions: The City shalt include the provisions of paragraph (1)

through (6) in every subcontract, including procurements of materials and leases of
equipment, unless exempt by the Reguiations, arder, or instructions issusd pursuant
thereto. The City shall take such action with respect to any subcontract or procurement
as the State or the FHWA may direct as a means of enforcing such provisions including
sanctions for noncompliance: Provided, however, that, in the event a contractor becomes

involved in, or is threatened with, litigation with a subcontractor or supplier as a result of
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such direction, the City may request the State to enter into such litigation to protect the
interests of the State, and in addition, the City may request the United States to enter inio
such litigation to pretect the interests of the United States.
SECTION 26. it is mutually agreed that the final approval of the project will be made by the
State and that final project close-out and finat payment cannot be made to the City until the
project has been approved by the State.
IN WITNESS WHEREOQOF, the City and State hereto have caused these presents o be
executed by their proper officials thereunto duly authorized as of the dates below indicated.

EXECUTED by the City this day of , 2608

WITNESS: CITY OF LINCOLN
Joan Ross Chris Beutler
City Clerk Mayor
EXECUTED by the State this day of . 2008.

STATE OF NEBRASKA
DEPARTMENT OF ROADS
Jim Wilkinson, P.E.

Local Projects Division Engineer
RECOMMENDED:

Rich uby P.E.

Das 1ct1 Engm er

AGR18-HT
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AGREEMENT

CITY OF LINCOLN

STATE OF NEBRASKA, DEPARTMENT OF RCADS
PROJECT NO. LCLC-5236(2), STATE CONTROL NO. 13040
STIMULUS RESURFACING PACKAGE “B" PROJECT
ROADWAY IMPROVEMENT

THIS AGREEMENT, made and entered info by and between the City of Lincoln,
hereinafter referred to as the "City", and the State of Nebraska, Department of Roads,
herginafter referred to as the "State”,

WITNESSETH:

WHEREAS, certain streets in the City have been designated as being eligible for
American Recovery and Reinvestment (ARRA) Funds by the Department of Transportation,
Federa! Highway Administration, hereinafter called the FHWA, in compliance with Federal laws
pertaining thereto, and

WHEREAS, ARRA Funds have been made available by Title 23 of the United States
Code, providing for improvements on eligibie City Streets, and

WHEREAS, the City certifies that it wil request and use funds provided by ARRA and
that the funds will be used to create jobs and promote sconomic growth, and certifies that this
project meets the requirement of ARRA.

WHEREAS, regulations for implementing the provisions of the above mentioned act
provide that the Federal share of the cost of those projects wili be paid onily to the State, and

WHEREAS, the regulations further permit the use of funds other than State funds in
matching any required Federal Funds for the improvements of those streets, and

WHEREAS, the State is willing to cooperate to the end of obtaining Federal approvai of
the proposad work and Federal Funds for the construction of the proposed improvement, with
the understanding that no State Funds are to be expended on this project, and

WHEREAS, the State’s responsibility is to provide quality assurance and project
oversight to ensure that the project is designed, constructed and managed accerding to Federal
rules and regulations. The State will notify the City when Federal funding wilt be withheld or
lost, and

WHEREAS, if the City is to receive Federal participation for any portion of the work on
the proposed project, it is necessary all phases of work comply with Federal requirements and
procedures, and

WHEREAS, the State shall supervise the contfract letting, and

WHEREAS, Federal Regulations provide that the City shall not profit or otherwise gain

from locat property assessments that exceed the City's share of project costs, and



WHEREAS, the funding for the project under this agreement, includes pass-through
manies from the Federal Highway Administration (FHWA}. If a non-federal entity expends
$500,000 or more in fotal federal awards in a fiscal year, then the A-133 audit is required as
explained further in this agreement, and

WHEREAS, the City desires that this project as shown on attached EXHIBIT “A” and "B”
be constructed under the designation of Project No. LCLC-5238(2), as evidenced by the

Resolution of the City dated the day of , 2009, attached

as EXHIBIT "C" and made a part of this agreement, and

WHEREAS, the total cost of the project which includes: preliminary engineering, final
design, Right-of-Way, nonbetterment utility rehabifitation, construction and construction
engineering is currently estimated to be $1,263,500, and

WHEREAS, the proiect is described as follows:

Mili and overiay multipie Ioc;aiien within the northwest part of the City. Location include:
"y Street, 18" Street to 27" Street, “P” Street, 17" Street to 27" Street and Northwest
1 Street from Highiand Boulevard to West Fletcher Avenue. As needed, curbs will be
reconstructed and ADA curb ramps.

NOW THEREFORE, in consideration of these facts, the City and State agree as follows:
SECTION t. The State shali present this project to the FHWA for its approval, if necessary.
SECTION 2. The City further certified that this project meets the requirements of ARRA as
follows:

1. The investment has received the full review and vetting required by law.

2. The city accepts responsibility that this infrastructure investment is an appropriate

use of taxpayer doilars.

3. This investment will be used for LCLC-5236(2), is included in the Statewide
Transportation Plan, and has an overail cost estimate of $1,263,500, of which
$1,228,000 will be the maximum of 100 percent of the eligible costs.

4. The City agrees to AéRA reporting requirements and agrees that the State wili not
reimburse the City with Federal or State funds unless all ARRA reporting
requirements are met.

SECTION 3. The City understands that payment for the costs of this project, whether they be
services, engineering, Right-of-Way, utilities, material or otherwise, are the sole responsibility of
the City where Federal participation is not allowabie or available. Therefore, where the Federal
government refuses 1o participate in the project or any portion of the project the City is

responsible for full project payment with no cost or expense to the State in the project or portion
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of the project. Should the project be abandoned before completion, the City shall pay all costs
incurred by the State prior to such abandonment.

The City shall maintain all correspondence files, books, documents, papers, field notes,
quantity tickets, accounting records and other evidence pertaining to costs incurred and shall
make such material available at its office at all reasonable imes during the contract period and
for three years from the date of final payment under this agreement; such records must be
available for inspection by the State and the FHWA or any authorized representatives of the
Federat government, and the City shall furnish copies to those mentioned in this section when
requested to do so. '

SECTION 4. The City shall have on file with the State an acceptable drug-free workplace
policy.

SECTION 5. Because the City is to receive Federal Funds for any part of this project, the City
shail perform the services for all phases of work, including, but not limited to prefiminary
engineering, environmental studies, acquisition of Right-of-Way, construction (includes
construction engineering), ete., according to Federal procedures and requirements as well as
the current Local Public Agencies Guidetines Manual for Federal-Aid Projects. Although
Federal Funds may be allocated to the project, all phases or certain phases of work will become
ineligible for Federal Funds if Federal procedures and requirements are not met.

Prior to beginning any phase of work on the preposed project, the City shail contact the
State's Local Projects Division Urban Engineer for direction and assistance to ensure that alt
project work will be accomplished accarding to Federal procedures and requirements.
SECTION 8. If the City performs any part of the work on this project itself, the City shail abide
by the provisions of the Nebraska Fair Employment Practices Act as provided by Neb.Rev.Stat.
§48-1101, through 48-1126, and alt regulations relative to nondiscrimination in federally
assisted programs of the Depariment of Transportation, Title 49 CFR, Parts 21 and 27 as set
forth in the DISCRIMINATION CLAUSES Section of this agreement.

SECTION 7. The funding for the project under this agreement includes pass-through federal
monias from the FHWA. According to the Single Audit Act Amendments of 1996 (signed into
law by President Clinton on July 5, 1996) and the implementing regulations contained in OBM
Circular A-133, the A-133 Audit is required if the non-federal entity expends $500.00C or more
in total federal awards in a fiscal year. Non-federal entity means state and local governments
and non-profit organizations.

The City shall have its finance officer or auditor, review the situation to determine what

the City must do to compiy with this federal mandate. If applicable, the expenditures related to
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the FHWA shouid be shown in the Supplementary Schedule of Expenditures of the Federal
Awards under U.S. Depariment of Transportation as a pass-through Nebraska Department of
Roads, Federal CFDA Number 20.205. If an A-133 Audit is performed, the City shall send the
audit report to the Nebraska Department of Roads, Highway Audits Manager, P.O. Box 94758,
Lincoln, NE 88509-4758.

SECTION 8. The City shall provide the State with current project schedules, submittat dates and
critical mitestone dates. The City shall notify and keep the State informed on all project issues.
The City shali notify the State of all project cocrdination meetings. The State must be invited to
the project environmental scoping meeting, PIan-in-Héad tield review, public meetings/hearings,
preconstruction meeting and the final inspection.

SECTION 8. The total cost of the project which includes: preliminary engineering, final design,
Right-of-Way, nonbetterment utility rehabilitation, construction and construction engineering is
currently estimated to be $1,263,500. The Federal Share is to be 100 percent of the
construction costs, construction engineering costs (capped at 13 percent of the awarded
amount) and flat fee of $2,500 for ARRA audits which is currently estimated to be $1,229,000
which is also the maximum reimbursement amount. The City's share is to be 100 percent of all
actual efigible costs of preliminary engineering and Right-of-Way and 100 percent of all costs
over the capped construction and construction engineering amounts which is currently
estimated to be $34,500. Progress billings to reimburse the City may be submitted no more
often than monthly. The State will reimburse 95 percent of the efigible 100 percent Federally
Funded expenditures until the 5 percent retention reaches a maximum amount of $25,000.
Once the maximum retention is obtained, the State will reimburse 100 percent of the eligible
100 percent Federally Funded expenditures.

The final settlement befween the State and the City wilt be made after the State accepts
the project and the final costs have been determined by the State. The amount of the final
settiement between the State and the City will be the difference between:

(1) (&} the net expenditure by the City for actual cost items

{b)  Plus the value of work performed by the City based on agreed prices
{c)  Plus cash advances by the City to the State.
{d} Less previous payments by the State to the City AND,
{2}  The City share of the project cost.
If (1) is greater than (2) the State will pay to the City the difference within thirty days after

that determination has been made. If (2) is greater than (1) the State will bill the City for the
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difference. The City agrees to pay the State the amount of such bili within thirty days of its
receipt.

Coste incurred by the State with respect to the entire project must be considered as a
part of the cost of the project to be paid out of City and Federal funds. The State may, at its
discretion, initiate progress invoices for costs incurred by the State during the progression of
the project and the City agrees to pay such invoices within thirty days of their receipt. The
City's share of the total project cost will be all costs not paid for by Federal funds.

The criteria contained in Part 31 of the Federal Acquisition Regulations System
(48 CFR 31) will be appli‘ed to determine the allowability of costs incurred by the City under this
agreement.

Final payment consisting of the retention withheld minus the State incurred expenses will
not be reimbursed to the City until the City has filed a compteted State DR Form 299 with the
State, and both the City and the State have signed it. Once the DR Form 298 is signe;t by the
City, no reimbursemant requests will be accepted by the State and the FHWA.

SECTION 10. The parties agree that preliminary engineering, which includes praject design,
pian development, environmental studies and final design, wilt be accomplished by the City or a
State certified Consultant selected by the City. if a Consultant is to be selected, the method of
procurement and evaluation must follow all guidelines and requiremenits outlined in the State’s
Federal Aid Guidelines Manual for LPA's. That State will review and approve the Request for
Proposals prior to advertising. Any PE work performed prier to Federal authorization and
receipt of a Notice to Proceed will not be eligible for Federal Aid.

It is understood by the parties that the State will rely on the professional performance and
ability of the City or their Consultant. Any examination by the State, or acceptance or use of the
work product of the City or their consultant will not be considered to be a fult and
comprehensive examination and will not be considered an approval of the work product of the
City or their Consultant which wouid refieve the City from any liability or expense that would be
connected with the City's sole responsibility for the propriety and integrity of the profeséionai
work to be accomplished by the City.

SECTION 11. The City or its Consultant shall design the project accerding to the current
AASHTO Palicy on Geometric Design of Highways and Streets, the Nebraska Minimum Design
Standards of the Board of Public Roads Classifications and Standards and to the Americans
with Disabilities Act {ADA) Accessibility Guidelines. All plans, specifications and bid proposals

permits and any other contract doguments must be submitted to the State prior to any bid
letting by the State. Any deviations from the above publications must be approved by the State.
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SECTION 12. ENVIRONMENTAL RESPONSIBILITY

The City shall be respensible to complete any federalfy required environmental actions,
commitments, and documents for this project, and receive approval by the State and the FHWA
prior to proceeding with appraising property, acquiring any Right-of-Way, or final design for the
project.

When it is determined that a public hearing is a federal reguirement for the project, the
City shall offer an opporiunity for a location ar design hearing or combinad iocation and design
public hearing.

If a public haaring is required, the City shall contact the State’s Public Hearing Officer
{(PHO) prior to doing any public hearing activity, so the PHO can advise the City of the proper
procedures and policies for conducting the hearing. The City can contact the State’s PHO by
calling (402) 475-4871.

SECTION 13. Any utility rehabifitations or installaticns made within the Right- of-Way on this
project after executicn of this agreement must be in accordance with the provisions of
Federal-Aid Highway Policy Guide, 23 CFR 6454, "Utility Relocations, Adjustments and
Reimbursement”, and Faderai-Aid Policy Guide, 23 CFR 645B, "Accommodation of Utilities"
issued by the U.S. Department of Transportation, Fedsral Highway Administration, or a State
approvad Utility Accommodation Policy. In order to receive Federal-Aid Funds for this
improvement, the City shall follow the current "Policy for Accommadating Utilities on State

Highway Right-of-Way." Any work within the State Right-of-Way requires a permit. The City

shall contact the State's District Engineer or Permits Officer to determine if a permit or permits
is needed for the project and to make application for those permits if necessary.

All nonbetterment municipally owned and operated utility rehabilitation costs within the
corporate limits of the city will become a project cost, but that outside the corporate limits, only
the nonbetterment portion of the rehabilitation costs of facilities currently occupying private
Right-of-Way will be reimbursed. Further, there wiil be no Federal reimbursement for private or
nonmunicipally owned and operated utilities if they are loc-:ated on public Right-of-Way,
howaver, nonbetterment costs of privately owned and operated utilities will be reimbursed if
they exist on privately owned Right-of-Way and it is necessary to rehabilitate the utilities dus to
this project. Al such reimbursements will be based on items and estimates submitted by the

utitity and approvad by the City and State. Should this project necgssitate the nonbetterment

rehabilitation of anv privately owned and operated utilities, then the City shall send the State an

estimate of those nonbetterment utility rehabilitation costs prior fo the work being done, The

City shall pay for utility nonbetterment rehabifitation and then bill the State for those eligible

Project No. LCLC-5236(2) -6-
Package “B” Project - Lincoin
Roadway Improvements



reimbursement costs. All reimbursements will be based on the actual costs of material,
services and labor. This will be subject to audit, if the State deems that one is necessary.
SECTION 14. The Federal law governing acquisition and relocation on federally assisted
projects is Public Law 91-646, the Uniform Relocation Assistance and Real Property Acquisition
Policies Act of 1970, commonly calfled just the Uniform Act. The City shall comply with the
Uniform Act, and the State’s Right-of-Way Acquisition guide for new LPA’s,

The Uniform Act applies whenever Federal doilars are used in any phase of a preject, such
as planning, engineering. environmental studies, or construction. The Uniform Act must be
followed even if there is NO Federal funding in the right-of-way phase, The State's
Relocation Assistance Act, Neb. Rev. Stat. 756-214 through 76-1238 applies on ali projects.

Prior to beginning Right-of-Way appraisals and acquisition, the City shall submit to the
Eocal Projects Section Urban Engineer Right-of-Way plans, legal descriptions and an estimate
for review and approvatl. If écceptabie, the State will issue the City a Notice-to-Proceed with the
right-of-way work phase.

The City shall present to the State, a Right-of-Way Certificate that certifies the City has
complied with the Uniform Act requirements and that the project is ready for construction. The
State will grant the City authorization to proceed with the construction phase of the project, if
the documentation submitted by the City supports the Right-of-Way Certificate.

SECTION 15. The City at no cost to the project, shall clear the present Right-of-Way of this
project of all advertising signs. The City at no cost to the project, shalf clear any other privately
owned facility or thing that may interfere with the construction, maintenance and operation of
the improvement planned in this project, and keep the old and new Right-of-Way free of future
encroachments, except those authorized by permit.

SECTION 16. The City shall locate and reference or have located and referenced ail section
corners, quarter section corners and subdivision lot corners required for construction of the
proposed project in accordance with Section 39-1708 et. seq.. RR.S. 1843 as amended.
SECTION 17. The Federal éhare of this project must be reduced by any project specific local
property assessments that exceed the appropriate local share on this project. This is subject to
State review.

SECTION 18. The City shalt certify after accompiishment, that any Right-of-Way for this
improvement not donated in compliance with FHWA guidelines will be acquired in accordance
with the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 as

amended, 49 CFR 24, and the NDOR Right-of-Way Manual as approved by FHWA,
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SECTION 19. Prior to advertising the project for bids, the City shall submit a Right-of-Way
Certificate and the final plans package (100 percent full size pians, specifications, summary of
guantity sheets, status of utifities, environmental permits and other PS & E required documents)
to the State’s Local Projects Division Urban Engineer for review. The State and City agree the
State is to advertise and conduct a letting and receive bids for the City on the contemplated
improvement. The selection of the fowest responsible bidder and the awarding of a contract or
contracts must be concurred in by the City prior to State award. The City shall sign the
Contract or Contracts.

SECTION 20. The State and City agree that the construction engineering, v.v?;ich is an eligible
project expense and which includes canstruction management, staking, inspection and field
testing, will be accomplished by City forces or a State Certified Consultant selected by the City.

The City agrees, if a Consuitant is to be selected, that the method of procurement and
evaluation and the resulting agreement between the Censultant and the City must conform to
the State's standard practices and will be subject to State review and congurrence prior to
agreement execution between the City and the Consultant. Any CE wotk performed prior to
Federal authorization and receipt of a NTP will not be eligible for Federal funding.

The City shall provide a Project Manager to oversee the project and to ensure that the
construction engineering performed by City forces or the City's Consultant comply with
requirements for Federal funding. The Project Manager's services include, but are not limited
to, arranging the preconstruction conference, keeping the State's District Construction
Representative infermed of project start and ending dates, and other scheduled construction
milestones, and project management as required and preparing contractor change orders and
supplemental agreements.

The inspection, sampling and testing of ali materials must be done in accordance with
the current State of Nebraska Standard Specifications for Highway Construction, the State
Materials Sampling Guide, Quality Assurance Program for Construction, and the State

| Standard Methods of Tests (www.transportation.nebraska.gov) or applicable AASHTO or ASTM
procedures. The City shall provide adequate quality control, construction administration on the
project and will be responsible for the sampling and delivery of project materials for testing to a
qualified laboratory. In alt cases, the State will provide a State District Construction
Representative designated by the State on a part-time basis, who will inspect the project,
perform quality assurance, and ensure that the Gty is in compliance with the contract, plans,
specifications, scope of work, regutations, statutes, etc., in order that Federal Funds may be

expended on the project. Upon project completion, the City shall complete and sign a State
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DR Form 298, “Notification of Project Completion and Materials Certification” and provide it to
the State Disirict Construction Representative for further action.

The City by signing DR Form 299 certifies that all sampling and test results of materials
used on the project, manufacturer's certificates of compliance and manufacturer’s certified test
reports meet contract requirements and are on file with the City and the City shall make them
available for inspection to the State and the FHWA or their authorized representatives when
requested in writing to do so.

The State District Construction Representative assigned to the project will conduct a final
review of the project and will determine if the p-roject is acceptable. If the State District
Construction Representative determines the proiect is acceptable, the State District
Construction Representative will sign the DR Form 289 and send it to the State District
Engineer for signature. The State District Engineer will forward the form to the State’s Local
Projects Division Urban Engineer for signing, project closeout and final payment. if the State
District Construction Representative determines the project is not acceptable, the State District
Construction Representative will notify the City's Project Manager in writing of what needs to be
done to bring the project into compliance for acceptability before the State District Construction
Representative will sign the DR Form 299 and recommend the project for closeout. The City
shall contact the State’s District Engineer for State District Construction Representative
assignment. it is understood that any construction engineering services furnished by the State
wilt be part of the cost of the project and the State's expenses will be included as costs of the
project, as specified in the reimbursement section of this agreement.

SECTION 21. Changes to the City streets which affect the function or operation of the
improvement made either during construction or after the project is completed, will require prier
approvai of the State. Requests for changes during project censtruction must be made to the
State Representative who will then forward it to the Local Projects Division Urban Engineer for
final approval.

Upon project completian and final review, the City shall send one set of "As-Built" plans to
the State’s Local Projects Division Urban Engineer and one st to the State’s District Engineer.
SECTION 22. Upon preject compietion, the City shall maintain the project at its own expense,
and agress to make provisions each year for the maintenance costs involved in properly
maintaining this facifity. The City shall aiso be respensible for any required environmental
commitments and monitoring afier the construction of the project. The City will release and
hold harmless the State and FHWA from any suits brought against the State arising out of the

City's construction and maintenance.
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SECTION 23. Traffic controt during project construction must confarm with the Manual on
Uniform Traffic Control Devices. Before final acceptance of the project by the State, all signing
and marking must be in conformance with the current Manual on Uniform Traffic Control
Deavices.

SECTION 24. DISADVANTAGED BUSINESS ENTERPRISES

A Policy

The City shall ensure that disadvantaged business enterprises as defined in 48 CFR
Part 26 shall have the maximum opportunity to participate in the performance of contracts
financed in whole ﬁr in part with Federal Funds under this agreement. Consequently, the
disadvantaged business requirements of 46 CFR Part 26 are hereby made a part of and
incorporated by this reference into this agreement.

B. Disadvantaged Business Enterprises Obligaticn

The City and State shall ensure that disadvantaged business enterprises és defined in 48
CFR Part 26 have the maximum opportunity to participate in the performance of contracts and
subcontracts financed in whole or in part with Federal Funds provided under this agreement. In
this regard, the City shall take all necessary and reasonable steps in accordance with 49 CFR
Part 26 to ensure that disadvantaged business enterprises have the maximum opportunity to
compete for and perform contracts. The City shail not discriminate on the basis of race, color,
national origin, or sex in the award and perfoermance of FHWA assisted contracts.

The City, acting as a subrecipient of Federal-aid funds on this project shall adept the
disadvantaged business enterprise program of the State for the Federal-aid contracts the City
enters into on this project.

Failure of the City to carry out the requirements set forth above shall constitute breach of
contract and, after the notification of the FHWA, may result in termination of the agreement or
contract by the State or such remedy as the State deems appropriate.

SECTION 25, NONDISCRIMINATION CLAUSES
During the performance of this agreement, the City, for itself, its assignees and ;s.uccessars in

interest agrees as follows:

1) Compliance with Regulations: The City shall comply with the Reguiations of the
Department of Transportation relative to nondiscrimination in federally assisted programs
of the Department of Transportation (Title 49, Code of Federal Regulations, Parts 21 and
27, hereinafter referred to as the Reguiations), which are herein incorporated by

reference and made a part of this agreement.

Project No. LCLC-5236(2) -10-
Package “B” Project - Lincoin
Roadway Improvements



2)

(3

(4)

(5)

6

Nondiscrimination: The City, with regard to the work performed by it after award and prior
to completion of the coniract work, shalf not discriminate on the basis of disability, race,
color, sex, religion or national origin in the selection and retention of subcontractors,
including procurements of materials and leases of equipment. The City shali not
participate either directly or indirectly in the discrimination prohibited by Section 2.5 of
the Regulations, including employment practices when the contract covers a program set
forth in Appendix "A," "B." and "C" of Part 21 of the Regulations.

Solicitations for Subconiracts, Including Procurements of Materials and Equipment: In ail

solicitations either by competitive bidding or negotiation made by the City for work to be
performed under a subcontract, including procurements of materials ar equipment, each
potential subcontractor or supplier shail be notified by the City of the City's obligations
under this agreement and the Regutations relative to nondiscrimination on the basis of
disability, race, color, sex, religion or naiionall origin.

Information and Reports: The City shall provide all information and reports required by

the Reguiations, or orders and instructions issued pursuant thereto, and will permit
aceess o its books, records, accounts, other sources of information, and its facilities as
may be determined by the State or the FHWA to be pertinent to ascertain compliance
with such Regutations, orders and instructions. Where any information required of a
contracter is in the exclusive possession of another who fails or refuses te furnish this
information, the City shall so certify to the State, or the FHWA as appropriate. and shall
set forth what efforts it has made to obtain the information.

Sanctions for Noncompliance: In the event of the City's noncompiiance with the

nendiscrimination provisions of this agreement, the State will impose such contract

sanctions as it ar the FHWA may determine to be appropriate, including but not fimited to,

{a) withholding of payments to the City under this agreement until the City complies,
and/or

{b) canceliation, fermination or suspensioﬁ of this agreement, in whole or in part.

Incorporation of Provisions: The City shall include the provisions of paragraph (1)

through (B) in every subcontract, including procurements of matertals and leases of
equipment, unless exempt by the Regulations, order, or instructions issued pursuant
thereto. The City shall take such action with respect to any subcontract or procurement
as the State or the FHWA may direct as a means of enforcing such provisions including
sanctions for noncompliance: Provided, however, that, in the event a contractor becomes

involved in, of is threatened with, litigation with a subcontractor or supplier as a result of
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such direction, the City may request the State to enter inte such litigation to pretect the
interests of the State, and in addition, the City may request the United States to enter inte
such Jitigation to protect the interests of the United States.
SECTION 26. It is mutually agreed that the final approvat of the project will be made by the
State and that final project close-out and final payment cannot be made to the City until the
project has been approved by the State.
IN WITNESS WHEREOQF, the City and State hereto have caused thase presents to be

executed by their proper officials thereunto duty authorized as of the dates below indicated.

EXECUTED by the City this day of , 2009
WITNESS: CITY OF LINCOLN
Joan Ross Chris Beutler
City Clerk Mavor

EXECUTED by the State this day of , 2009,

STATE OF NEBRASKA
DEPARTMENT OF ROADS
Jim Wilkinsen, P.E.

Local Projects Division Engineer
RECOMMENDED:

Rich J. Ruby, P.E.

District 1 Engineer
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AGREEMENT

CITY OF LINCOLN

STATE OF NEBRASKA, DEPARTMENT OF ROADS
PROJECT NO. LCLC-5214(4), STATE CONTROL NO. 13039
STIMULUS RESURFACING PACKAGE “C” PROJECT
ROADWAY IMPROVEMENTS

THIS AGREEMENT, made and entered into by and between the City of Lincoln,
hereinafter referred to as the "City", and the State of Nebraska, Department of Roads,
hereinafter referred fo as the "State”,

WITNESSETH:

WHEREAS, certain streets in the City have been designated as being eligible for
American Recovery and Reinvestment (ARRA) Funds by the Department of Transporiation,
Federal Highway Administration, hereinafier cailled the FHWA, in compliance with Federal laws
pertaining thereto, and

WHEREAS, ARRA Funds have been made available by Title 23 of the United States
Code, providing for improvements on eligible City Streets, and

WHEREAS, the City certifies that it will request and use funds provided by ARRA and
that the funds will be used to create jobs and promote economic growth, and certifies that this
project meets the requirement of ARRA,

WHEREAS, regulations for implementing the provisions of the above mentioned act
provide that the Federal share of the cost of those proiects will be paid only to the State, and

WHEREAS, the regulations further permit the use of funds other than State funds in
matching any required Federal Funds for the improvements of those streets, and

WHEREAS, the State is willing to cooperate to the end of abtaining Federal approval of
the proposed work and Federal Funds for the construction of the proposed improvement, with
the understanding that no State Funds are to be expended on this project, and

WHEREAS, the State’s responsibility is to provide quality assurance and project
oversight o ensure that the project is designed, constructed and managed according to Federal
rules and reguiations. The State will notify the City when Federal funding will be withhetd or
fost, and

WHEREAS, if the City is to receive Federal participation for any portion of the work on
the proposed project, it is necessary all phases of work comply with Federal requirements and
procedures, and

WHERFEAS, the State shall supervise the contract letting, and

WHEREAS, Federal Regulations provide that the City shall not profit or otherwise gain

from local property assessments that exceed the City's share of project costs, and



WHEREAS, the funding for the project under this agreement, includes pass-through
moenies from the Federal Highway Administration (FHWA). If a non-federal entity expends
$500,060 or more in total federal awards in a fiscal year, then the A-133 audit is required as
explained further in this agreement, and

WHEREAS, the City desires that this project as shown on attached EXHIBIT “A" be
constructed under the designation of Project No. LCLC-5214(4), as evidenced by the

Resolution of the City dated the day of , 2009, attached

as EXHIBIT "B" and made a part of this agreement, and

WHEREAS, the total cost of the project which includes: preliminary engineering, final
design, Right-of-Way, nonbetterment utilify rehabilitation, construction and construction
engineering is currently estimated tc be $1,727,100, and

WHEREAS, the project is described as follows:

Milt and overlay Sheridan Boulevard from South Street to Calvert Street. As needed,
curbs will be re-constructed and ADA curb ramps.

NOW THEREFORE, in consideration of these facts, the City and State agree as follows:
SECTION 1. The State shall present this project to the FHWA for its approval, if necessary.
SECTION 2. The City further certified that this project meets the requirements of ARRA as
follows:

1. The investment has received the full review and vetting required by law.

2. The city accepis responsibility that this infrastructure investment is an appropriate

use of taxpayer dollars.

3. This investment will be used for LCLC-5214(4), is included in the Statewide
Transportation Plan, and has an overall cost estimate of $1,727,100, of which
$1,680,000 will be the maximum of 100 percent of the eligibie costs.

4. The City agrees to ARRA reporting requirements and agrees that the State will not
reimburse the City with Federal or State funds unfess all ARRA reporting
requirements are met.

SECTION 3. The City understands that payment for the costs of this project, whather they be
services, engineering, Right-of- Way, utilities, material or otherwise, are the sole responsibility of
the City where Federal participation is not allowable or avaitable. Therefore, where the Federal
government refuses to participate in the project or any portion of the project the City is
responsible for full project payment with no cost or expense to the State in the project or portion
of the project. Shouid the project be abandoned before completion, the City shall pay all costs

incurred by the State prior to such abandonment.
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The City shall maintain ali correspondence files, books, documents, papers, field notes,
quantity tickets, accounting records and other evidence pertaining to costs incurred and shail
make such material available at its office at all reasonable times during the contract period and
for three vears from the date of final payment under this agreement; such records must be
available for inspection by the State and the FHWA or any authorized representatives of the
Federal government, and the City shall furnish copies to those mentioned in this section when
requested to do so.

SECTION 4. The City shall have on file with the State an acceptable drug-free workplace
policy.

SECTION 5. Because the City is to receive Federal Funds for any part of this project, the City
shail perform the services for all phases of work, including, but not limited to preliminary
engineering, environmentai studies, acquisition of Right-of-Way, construction (includes
construction engineering}, etc., according to Federal procedures and requirements as well as
the current Local Public Agencies Guidelines Manual for Federai-Aid Projects. Although
Federal Funds may be allocated to the project, all phases or certain phases of work wilt become
ineligible for Federal Funds i Federal procedures and requirements are not met.

Prior to beginning any phase of werk on the proposed project, the City shall contact the
State's Local Projects Division Urban Engineer for direction and assistance to ensure that all
project work wilt be accomplished according to Federal procedures and requirements.
SECTION 8. if the City performs any part of the work on this project itself, the City shall abide
by the provisions of the Nebraska Fair Employment Practices Act as provided by Neb.Rev.Stat.
§48-1101, through 48-1126, and all regulations relative to nondiscrimination in federally
assisted programs of the Department of Transportation, Title 42 CFR, Parts 21 and 27 as set
forth in the DISCRIMINATION CLAUSES Section of this agreement,

SECTION 7. The funding for the project under this agreement inciudes pass-through federal
monies from the FHWA. According to the Single Audit Act Amendments of 1896 (signed into
law by President Clinton on July 5, 1986) and the implementing regulations contained in OBM
Circular A-133, the A-133 Audit is required if the non-federal entity expends $500,000 or more
in total federal awards in a fiscal year. Non-federal entity means state and local governments
and non-profit organizations.

The City shall have its finance officer or auditor, review the situation to determine what
the City must do to comply with this federal mandate. If applicable, the expenditures related to
the FMWA should be shown in the Supplementary Schedule of Expenditures of the Federal

Awards under U.S. Department of Transportation as a pass-through Nebraska Department of
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Roads, Federal CFDA Number 20.205. If an A-133 Audit is performad, the City shali send the
audit report to the Nebraska Depariment of Roads, Highway Audits Manager, P.O. Box 94758,
Lincoin, NE 68509-4759.

SECTION B. The City shall provide the State with current project schedules, submittal dates and
critical milestone dates. The City shall notify and keep the State informed on all project issues.
The City shalt notify the State of all project coordination meetings. The State must be invited to
the project environmental scoping meeting, Plan-In-Hand field review, public meetings/hearings,
preconstruction meeting and the final inspection.

SECTION 9. The total cost of the project which includes: preliminary engineering, final design,
Right-of-Way, nonbetterment utility rehabilitation, construction and construction engingering is
currently estimated to be $1,727,100. The Federal Share is to be 100 percent of the
construction costs, construction engineering costs (capped at 13 percent of the awarded
amount} and flat fee of $2,500 for ARRA audits which is currently estimated to be $1,680,000,
which is aiso the maximum reimbursement amount. The City's share is to be 100 percent of all
actual eligible costs of preliminary engineering and Right-of-Way and 100 percent of all costs
over the capped construction and construction engineering amounts which is currently
estimated to be $47,100. Progress billings to reimburse the City may be submitted no more
often than monthly. The State witl reimburse 95 percent of the eligible 100 percent Federally
Funded expenditures until the 5 percent retention reaches a maximum amount of $25,000.
Once the maximum retention is obtained, the State will reimburse 100 percent of the eligible
100 percent Federally Funded expenditures.

The fina! settlement between the State and the City will be made after the State accepts
the project and the final costs have been determined by the State. The amount of the final
settlement between the State and the City will be the difference betwesen:

(1Y (a) the net expenditure by the City for actual cost items

(b) Plus the value of work performed by the City based on agreed prices
(¢} Plus cash advances by the City to the State.
(d) Less previous payments by the State to the City AND,

(2) The City share of the project cost.

If {1) is greater than (2) the State will pay to the City the difference within thirty days afier
that determination has been made. If (2) is greater than (1) the State will bill the City for the
difference. The City agrees to pay the State the amount of such bill within thirty days of its

receipt.
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Costs incurred by the State with respect ic the entire project must be considerad as a
part of the cost of the project to be paid out of City and Federal funds. The State may, at its
discretion, initiate progress invoices for costs incurred by the State during the progression of
the project and the City agrees to pay such invoices within thirty days of their receipt. The
City's share of the total project cost will be ali costs not paid for by Federal funds.

The criteria contained in Part 31 of the Federal Acquisition Regulationé System
{48 CFR 31) will be applied to determine the aliowability of costs incurred by the City under this
agreement.

Final payment consisting of the retention withheld minus the State incurred expenses will
not be reimbursed to the City until the City has filed a completed State DR Form 289 with the
State, and both the City and the State have signed it. Once the DR Form 289 is signed by the
City, no reimbursement requests will be accepted by the State and the FHWA.

SECTION 10. The parties agree that prefiminary enginsering, which inciudes project design,
plan development, environmental studies and finai design, will be accomplished by the City or a
State certified Consuitant sefected by the City. if a Consultant is to be selected, the method of
procurement and evaluation must follow all guidelines and requirements outiined in the State’s
Federal Aid Guidelines Manual for LPA’s. That State will review and approve the Request for
Proposals prior to advertising. Any PE work performed prior to Federal autherization and
receipt of a Notice to Proceed will not be eligible for Federat Aid.

it is understood by the parties that the State will rely on the professional perfermance and
ability of the City or their Consuitant. Any examination by the State, or acceptance or use of the
work product of the City or their consuitant will not be considered to be a fuli and
comprehensive examination and wili not be considered an approval of the work product of the
City or their Censuitant which would refieve the City from any fiability or expense that would be
connected with the City's sole responsibility for the propriety and integrity of the professional
work to be accomplished by the City.

SECTION 11. The City or its Consultant shall design the project according to the current
AASHTO Policy on Geometric Design of Highways and Streets, the Nebraska Minimum Design
Standards of the Board of Public Roads Classifications and Standards and to the Americans
with Disabilities Act {ADA) Accessibility Guidelines. All plans, specifications and bid proposals,

permits and any other contract documents must be submitted to the State prior to any bid

letting by the State. Any deviations from the above publications must be approved by the Siate.
SECTION 12. ENVIRONMENTAL RESPONSIBILITY
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The City shall be responsible to complete any federally required environmental actions,
commitments, and documents for this project, and receive approval by the State and the FHWA
prior to proceeding with appraising property, acquiring any Right-of-Way, or final design for the
project.

When it is determined that a public hearing is a federal requirement for the project, the
City shall offer an opporiunity for a location or design hearing or combined location and design
pubtic hearing.

If a public hearing is required, the City shall contact the State’s Public Hearing Officer
(PHQ) prior to doing any public hearing activity, so the PHO can advise the City of the proper
procedures and policies for conducting the hearing. The City can contact the State’s PHO by
calling (402) 479-4871.

SECTION 13. Any utility rehabilitations or instaltations made within the Right- of-Way on this
project after execution of this agreement must be in accordance with the provisions of
Federal-Aid Highway Policy Guide, 23 CFR 6454, "Utility Relocations, Adjustments and
Reimbursement”, and Federal-Aid Policy Guide, 23 CFR 8458, "Accommodation of Litilities”
issued by the U.8. Department of Transportation, Federal Highway Administration, or a State
approved Utility Accommaodation Policy. In order to receive Federai-Aid Funds for this
improvement, the City shall follow the current “Palicy for Accommodating Utilities on State

Highway Right-of-Way.” Any work within the State Righi-of-Way requires a permit. The City

shali contact the State’s District Engineer or Permits Officer to determine if a permit or permits
is heeded for the project and to make application for those permits if necessary.

All nonbetterment municipally owned and operated utility rehabilitation costs within the
corperate fimits of the city will become a project cost, but that outside the corporate limits, only
the nonbetterment portion of the rehabilitation costs of facilities currently occupying private
Right-of-Way will be reimbursed. Further, there will be no Federal reimbursement for private or
nonmunicipally owned and operated utilities if they are located on public Right-of-Way,
however, nenbetterment costs of privately owned and operated utilities wil be reimbursed i
they axist on privately owned Right-of-Way and it is necessary to rehabilitate the utilities due to
this project. All such reimbursements will be based on items and estimates submitted by the

utility and approved by the City and State. Shouid this project necessitate the nonbetterment

rehabiiitation of any privately owned and operated utilities, then the City shall send the State an

estimate of those nonbetterment utility rehabilitation costs_prior to the work being done. The

City shall pay for utility nonbetterment rehabilitation and then bill the State for those eligibie
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reimbursement costs. All reimbursements will be based on the actual costs of material,
services and labor. This will be subject to audit, if the State deems that one is necessary.
SECTION 14. The Federal law governing acquisition and relocation on federaily assisted
projects is Public Law 91-848, the Uniform Relocation Assistance and Real Property Acquisition
Policies Act of 1870, commonly called just the Uniform Act. The City shall comply with the
Uniform Act, and the State's Right-of-Way Acquisition guide for new LPA's.

The Uniform Act applies whenever Federal doliars are used in any phase of a project, such
as planning, engineering, environmental studies, or construction. The Uniform Act must be
followed sven if there is NO Federal funding in the right-of-way phase. The State’s
Relocation Assistance Act, Neb. Rev. Stat. 76-214 through 76-1238 applies on all projects.

Prior to beginning Right-of-Way appraisals and acquisition, the City shall submit to the
Local Projects Section Urban Engineer Right-of-Way plans, legal descriptions and an estimate
for review and approval. If acceptable, the State wilf issue the City a Notice-to-Proceed with the
right-of-way work phase.

The City shall present to the State, a Right-of-Way Certificate that certifies the City has
complied with the Uniform Act requirements and that the project is ready for construction. The
State will grant the City authorization to proceed with the construction phase of the project, if
the documentation submitted by the City supports the Right-of-Way Certificate.

SECTION 15 The City at no cost to the project, shail clear the present Right-of-Way of this
project of all advertising signs. The City at no cost to the project, shall clear any other privately
owned facility or thing that may interfere with the construction, maintenance and operation of
the improvement planned in this project, and keep the old and new Right-of-Way free of future
encreachments, except those authorized by permit.

SECTION 16. The City shalt focate and reference or have located and referenced all section
corners, quarter section corners and subdivision lot corners required for construction of the
proposed project in accordance with Section 39-1708 et. seq., RR.S. 1943 as amended.
SECTION 17. The Federal share of this project must be reduced by any project specific local
property assessments that exceed the appropriate local share on this project. This is subject to
State review.

SECTION 18. The City shall certify after accomplishment, that any Right-of-Way for this
improvement not donated in compliance with FHWA guideiines will be acquired in accordance
with the Uniform Relocation Assistance and Reat Property Acquisition Policies Act of 1970 as

amended, 49 CFR 24, and the NDOR Right-of-Way Manual as approved by FHWA.
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SECTION 19. Prior to advertising the project for bids, the City shall submit a Right-of-Way
Certificate and the final plans package (100 percent full size plans, specifications, summary of
quantity sheets, status of utilities, environmental permits and other PS & E required documenis)
{o the State's Local Projects Division Urban Engineer for review. The State and City agree the
State is to advertise and conduct a letting and receive bids for the City on the contemplated
improvement. The selection of the lowest respensible bidder and the awarding of a contract or
confracts must be cancurred in by the City prior to State award. The City shai sign the
Contract or Contracts.

SECTION 20. The State and City agree that the construction engineering, which is an eligible
project expense and which inciudes construction management, staking, inspection and fieid
testing, will be accomplished by City forces cr a State Certified Consultant selected by the City.

The City agrees, if a Consultant is to be selected, that the method of procurement and
evaluation and the resulting agreement between the Consultant and the City must conform to
the State's standard practices and will be subject to State review and concurrence prior to
agreement execution between the City and the Consgltant. Any CE work performed prior to
Federal authorization and receipt of a NTP will not be eligible for Federal funding.

The City shali provide a Project Manager to oversee the project and to ensure that the
construction engineering performed by City forces or the City's Consultant comply with
requirements for Federat funding. The Project Manager's services include, but are not limited
to, arranging the preconstruction conference, keeping the State’s District Construction
Representative informed of project start and ending dates, and other scheduled construction
milestores, and project management as required and preparing contractor change orders and
supplemental agreements.

The inspection, sampling and testing of all materials must be done in accordance with
the current State of Nebraska Standard Specifications for Highway Construction, the State
Materials Sampling Guide, Quality Assurance Program for Construction, and the State
Standard Methods of Tests {www transportation.nebraska.gov) or applicable AASHTO or ASTM
procedures. The City shall provide adequate quality control, construction administration on the
project and will be responsible for the sampling and delivery of project materiais for testing to a
quatified laboratory. in all cases, the State will provide a State District Construction
Representative designated by the State on a part-time basis, who will inspect the project,
perform quaiity assurance, and ensure that the City is in compliance with the contract, plans,
specifications, scope of work, regulations, statutes, etc., in order that Federal Funds may be

expended on the project. Upon project completion, the City shall complete and sign a State
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DR Form 298, “Notification of Project Completion and Materiais Certification” and provide it to
the State District Construction Representative for further action.

The City by signing DR Form 299 certifies that all sampling and test rasults of materials
used on the project, manufacturer's cerlificates of compliance and manufacturer's certified test
reports meet contract requirements and are on file with the City and the City shall make them
avaitable for inspection to the State and the FHWA or their authorized representatives when
requested in writing fo do so.

The State District Construction Representative assigned to the project will conduct a final
review of the project and wiil determine if the project is acceptable. If the State District
Constructicn Representative determines the project is acceptable, the State District
Construction Represeniative will sign the DR Form 299 and send it to the State District
Engineer for signature. The State District Engineer will forward the form to the State’s Local
Projects Division Urban Engineer for signing, project closeout and final payment. if the State
District Construction Representative determines the project is not acceptable, the State Blistrict
Construction Representative will notify the City's Project Manager in writing of what needs to be
done to bring the project into compliance for acceptability before the State District Construction
Representative will sign the DR Form 298 and recommend the project for closeout. The City
shall contact the State’s District Engineer for State District Construction Representative
assignment. it is understocd that any construction engineering services furnished by the State
will be part of the cost of the project and the State's expenses will be included as costs of the
project, as specified in the reimbursement section of this agreement.

SECTION 21. Changes io the City streets which affect the function or operation of the
improvermnent made either during construction or after the project is completed, will require prior
approval of the State. Requests for changes during project construction must be made to the
State Representative who will then forward i to the Local Projects Division Urban Engineer for
final approval.

Upon p{'oject completion and final review, the City shall send one set of "As-Buiit” plans fo
the State's Local Projects Division Urban Engineer and one set to the State’s District Engineer.
SECTION 22. Upon project completion, the City shall maintain the project at its own expense,
and agrees to make provisions each year for the maintenance costs involved in properly
maintaining this facility. The City shall also be responsible for any required environmental
commitments and monitoﬂhg after the construction of the project. The City will release and
hold harmless the State and FHWA from any suits brought against the State arising out of the

City's construction and maintenance.
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SECTION 23. Traffic controf during project construction must conform with the Manual on
Uniform Traffic Control Devices. Before final acceptance of the project by the State, all signing
and marking must be in conformance with the current Manual on Uniform Traffic Control
Devices.

SECTION 24 DISADVANTAGED BUSINESS ENTERPRISES

A Poticy

The City shali ensure that disadvantaged business enterprises as defined in 42 CFR
Part 26 shall have the maximum opportunity to participate in the performance of contracts
financed in whole or in part with Federal Funds under this agreement. Consequently, the
disadvantaged business requirements of 49 CFR Part 26 are hersby made a part of and
incorporated by this reference into this agreement.

B.  Disadvantaged Business Enterprises Obligation

The City and State shall ensure that disadvantaged business enterprises as defined in 49
CFR Part 26 have the maximum opportunity to participate in the performance of contracts and
subcontracts financed in whole or in part with Federal Funds provided under this agreement. In
this regard, the City shall take ali necessary and reasonable steps in accordance with 49 CFR
Part 26 to ensure that disadvaniaged business enterprises have the maximum opportunity to
compete for and perform confracts. The City shall not discriminate on the basis of race, color,
national origin, or sex in the award and performance of FHWA assisted contracts.

The City, acting as a subrecipient of Federal-aid funds on this project shall adopt the
disadvantaged business enterprise program of the State for the Federal-aid contracts the City
enters into on this project.

Faiture of the City to carry out the requirements set forth above shall constitute breach of
contract and, after the notification of the FHWA, may result in termination of the agreement or
contract by the State of such remedy as the State deems appropriate.

SECTION 25, NONDISCRIMINATION CLAUSES
During the performance of this agreement, the City, for itself, its assignees and successors in
interest agrees as follows:

{1y Compliance with Regulations: The City shaill comply with the Regulations of the

Department of Transportation relative to nondiscrimination in federally assisted programs
of the Department of Transportation (Title 49, Code of Federal Regulations, Parts 21 and
27, hereinafter referred to as the Regulations), which are herein incorporated by

reference and made a part of this agreement.
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(3}

{(4)

(5)

{6)

Nondiscrimination: The City, with regard to the work performed by it after award and prior
to completion of the contract work, shall not discriminate on the basis of disability, race,
color, sex, refigion or national origin in the selection and retention of subcontractors,
including procurements of materials and leases of equipment. The City shall not
participate either directly or indirectly in the discrimination prohibited by Section 21.5 of
the Regulations, including employment practices when the contract covers a program set
forth in Appendix "A," "B,” and "C" of Part 21 of the Regulations.

Solicitations for Subcontracts. Including Procurements of Materials and Equipment: In ali

solicitations either by competitive bidding or negotiation made by the City for work to be
performed under a subcontract, incluging procurements of materials or equipment, each
potential subcontractor or supplier shall be notified by the City of the City’s obligations
under this agreement and the Regulations relative to nondiscrimination on the basis of
disability, race, color, sex, religion or national origin.

Information and Reports: The City shall provide ali information and reports required by

the Regulations, or orders and instructicns issued pursuant thereto, and wilt permit
access to its books, records, accounts, other sources of information, and its facilities as
may be determined by the State or the FHWA to be pertinent to ascertain compliance
with such Reguiations, orders and instructions. Where any information required of a
contractor is in the exclusive possession of another who fails or refuses to furnish this
information, the City shall so certify to the State, or the FHWA as appropriate, and shall
set forth what efforts it has made to obtain the informaticn.
Sanctions for Noncompliance: in the event of the City's noncompliance with the
nondiscrimination provisions of this agreement, the State will impose such confract
sanctions as it or the FHWA may determine to be appropriate, including but not limited to,
(a) withholding of payments to the Gity under this agreement until the City complies,
andfor
(b}  canceliation, termination or suspension of this agreement, in whole or in part.

tncorporation of Provisions: The City shall include the provisions of paragraph (1)

through {B) in every subcontract, including procurements of materials and leases of
equipment, unless sxempt by the Regulations, order, or instructions issued pursuant
thereto. The City shall take such action with respect to any subcontract or procurement
as the State or the FHWA may direct as a means of enforcing such provisions including
sanctions for noncompiiance: Provided, however, that, in the event a contractor becomes

involved in, or is threatened with, jitigation with a subcontractor or supplier as a resuft of

Project No. LCLC-5214(4) -1 -
Package “C” - Lincoln
Roadway Improvemenis



such diraction, the City may request the State to enter info such fitigation to protect the
interests of the State, and in addition, the City may request the United States to enter into
such litigation to protect the interests of the United States.
SECTION 26. It is mutually agreed that the final approval of the project will be made by the
State and that final project close-out and final payment cannot be made to the City unti the
project has been approved by the State.
IN WITNESS WHEREOF, the City and State hereto have caused these presents to be

executed by their proper officials thereunto duly authorized as of the dates below indicated.

- EXECUTED by the City this day of , 2009
WITNESS: CITY OF LINCOLN
Joan Ross Chris Beutler
City Clerk Mayor
EXECUTED by the State this day of , 2009.
STATE OF NEBRASKA
DEPARTMENT OF ROADS

Jim Wilkinson, P.E.

Lacal Projects Division Engineer
RECOMMENDED:
Rich J. Ruby, P.E.

Ll M

Eﬁx trict 1 Engn eer

AGR18-HR
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AGREEMENT

CITY OF LINCOLN

STATE OF NEBRASKA, DEPARTMENT CF ROADS
PROJECT NO. LCLC-5247(11), CONTROL NO. 13038
STIMULUS RESURFACING PACKAGE “D” PROJECT
ROADWAY IMPROVEMENTS

THIS AGREEMENT, made and entered into by and betwaen the City of Lincoln,
hereinatter referred o as the "City”, and the State of Nebraska, Department of Roads,
herainafter referred to as the "State”,

WITNESSETH:

WHEREAS, certain streets in the City have been designated as being eligible for
American Recovery and Reinvestment {ARRA) Funds by the Department of Transportation,
Federal Highway Administration, hereinafter called the FHWA, in compliance with Federal laws
periaininé thereto, and

WHEREAS, ARRA Funds have been made available by Title 23 of the United States
Code, providing for improvements on eligible City Streets, and

WHEREAS, the City certifies that it will request and use funds provided by ARRA and
that the funds will be used to create jobs and promote economic growth, and certifies that this
project mests the requirement of ARRA.

WHEREAS, regulations for implementing the provisions of the above mentioned act
provide that the Federal share of the cost of those projects will be paid only to the State, and

WHEREAS, the regulations further permit the use of funds cther than State funds in
matching any required Federal Funds for the improvements of those streets, and

WHEREAS, the State is willing to cooperate to the end of obtaining Federal approval of
the proposed work and Federal Funds for the construction of the proposed improvernent, with
the understanding that no State Funds are to be expended on this project, and

WHEREAS, the State’s responsibility is to provide quaiity assurance and project
oversighi:' to ensure that the project is designed, constructed and managed according o Federal
rules and reguiations. The State will notify the City when Federal funding wifl be withheld or
lost, and

WHEREAS, if the City is to receive Federa} participation for any portion of the work on
the proposed project, it is necessary all phases of work comply with Federal requirements and
procedures, and

WHEREAS, the State shall supervise the coniract letting, and



WHEREAS, Federal Reguiations provide that the City shall not profit or otherwise gain

from local property assessments that exceed the City's share of project costs, and
WHEREAS, the funiding for the project under this agreement, includes pass-through

monies from the Federal Highway Administration {FHWA). If a non-federal entity expends
$500,000 or more in total federal awards in a fiscal year, then the A-133 audit is required as
explained further in this agreement, and

WHEREAS, the City desires that this project as shown on attached EXHIBIT “A” through
“D" be constructed under the designation of Project No. LCLC-5247(11), as evidenced by the

Resolution of the City dated the day of ‘ , 20089, attached

as EXHIBIT "E" and made a part of this agreement, and

WHEREAS, the total cost of the project which inciudes: prefiminary engineering, final
design, Right-of-Way, nonbetterment utility rehabilitation, construction and construction
engineering is currently estimated to be $1,707,600, and

WHEREAS, the project is described as follows:

Mill and overlay muitiple locations in the northeast part of the City. Locations include:
Hoidrege Street, 19" Street to 25" Street, Cornhusker Highway (US-6}, Russell Drive to
70" Street, Adams Street to Aylesworth Street, Vine Street, 70" Street to Sierra Drive and
Adams Street, I-180 to 14" Street. As needed, curbs will be re-constructed and ADA curb
ramps.

NOW THEREFORE. in consideration of these facts, the City and State agree as follows:
SECTION 1. The State shali present this project to the FHWA for its approval, if necessary.
SECTION 2. The City further certified that this project meets the requirements of ARRA as
follows:

1. The investment has received the full review and vetting required by law.

2. The city accepts responsibiiity that this infrastructure investment is an appropriate

use of taxpayer doliars.

3. This investment will be used for LCLC-5247{11), is included in the Statewide
Transportation Plan, and has an overal! cost estimate of $1,707.600, of which
$1,661.000 will be the maximum of 100 percent eligible costs.

4. The City agrees to ARRA reporting requirements and agrees that the State will not
reimburse the City with Federal or State funds unless alt ARRA repoeriing
reguirements are met.

SECTION 3. The City understands that payment for the costs of this project, whether they be

services, engineering, Right-of-Way, utilities, material ar otherwise, are the sole responsibility of
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the City where Federal participation is not allowable or available. Therefore, where the Federal
government refuses to participate in the project or any portion of the project the City is
responsible for full project payment with no cost or expense to the State in the project or portion
of the project. Should the project be abandoned before compietion, the City shall pay ali costs
incurred by the State prior to such abandonment.

The City shall maintain all correspondence fites, books, documents, papers, fisld notes,
quantity tickets, accounting records and other evidence periaining to costs incurred and shall
make such material available at its office at ali reasonabie times during the contract peried and
for three years from the date of final payment under this agreement; such records must be
available for inspection by the State and the FHWA or any authorized representatives of the
Federal government, and the Gity shail fumish copies to those mentioned in this section when
requested to do s0.

SECTION 4. The City shall have on file with the State an acceptable drug-free workplace
pclicy.

SECTION 5. Because the City is to receive Federal Funds for any part of this project, the City
shall perform the services for alf phases of work, including, but not limited to preliminary
engineering, anvironmental studies, acquisition of Right-of-Way, construction {includes
construction engineering), etc., according o Federal procedures and requirements as well as
the current Local Pubiic Agencies Guidelines Manuat for Federal-Aid Projects. Although
Federal Funds may be allocated to the project, all phases or certain phases of work will become
ineligible for Federal Funds if Federal procedures and requirements are not met.

Prior to beginning any phase of work on the proposed project, the City shall contact the
State’s Locat Projects Division Urban Engineer for direction and assistance to ensure that all
project work will be accomplished according to Federal procedures and reguirements.
SECTION 6. If the City performs any part of the work on this project itself, the City shall abide
by the provisions of the Nebraska Fair Employment Practices Act as provided by Neb.Rev.5tat.
§48-110%, through 48-1128, and ail regulations relative to nondiscrimination in federally
assisted programs of the Department of Transportation, Title 48 CFR, Parts 21 and 27 as set
forth in the DISCRIMINATION CLAUSES Section of this agreement.

SECTION 7. The funding for the project under this agreement includes pass-through federal
monies from the FHWA. According te the Single Audit Act Amendments of 1886 (signed into
law by President Clinton on July 5, 1996) and the implementing regulaticns contained in OBM

Circular A-133, the A-133 Audit is required if the non-federal entity expends $500,000 or more
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i: total federal awards in a fiscal year. Non-federal entity means state and local governments
and non-profit organizations.

The City shall have its finance officer or auditer, review the situation to determine what
the City must do to compily with this federal mandate. If appiicable, the expenditures related to
the FHWA should be shown in the Supplementary Schedule of Expenditures of the Federal
Awards under U.S. Department of Transportation zs a pass-through Nebraska Department of
Roads, Federal CFDA Number 20.205. i an A-133 Audit is performed, the City shall send the
audit report to the Nebraska Department of Roads, Highway Audits Manager, P.O. Box 84759,
Lincoln, NE 68509-4759.

SECTION 8. The City shali provide the State with current project schedules, submittal dates and
critical milestone dates. The City shall notify and keep the State informad on all project issues,
The City shall notify the State of all project coordination meetings. The State must be invited to
the project environmentat scoping mesting, Plan-In-Hand field réview, public meetings/hearings,
preconstruction meeting and the final inspection.

SECTION 8. The total cost of the project which includes: preliminary engineering, final design,
Right-of-Way, nonbafterment utifity rehabilitation, construction and construction engineering is
currently estimated {o be $1,707,600. The Federal Share is to be 100 percent of the
construction costs, construction engineering costs (capped at 13 percent of the awarded
amount) and flat fee of $2,500 for ARRA audits which is currently estimated to be $1,661,000,
which is also the maximum reimbursement amount. The City's share is to be 100 percent of all
actual eligible costs of prefliminary engineering and Right-of-Way and 100 percent of all costs
over the capped construction and construction engineering amounts which is currently
estimated to be $46,600. Progress billings to reimburse the City may be submitted no more
ofien than monthly. The State will reimburse 95 percent of the efigible 100 percent Federally
Funded expenditures untii the 5 percent retention reaches a maximum amount of $25,000.
Once the maximum retention is obtained, the State wilt reimburse 100 percent of the eligible
100 parcent Federally Funded expenditures. '

The final setilement between the State and the City will be made after the State accepts
the project and the final costs have been determinad by the State. The amount of the final
settiement between the State and the City will be the difference befween:

{1} {a) the net expenditure by the City for actual cost items

(b)  Plus the value of work performed by the City based on agreed prices
{c) Plus cash advances by the City to the State.

{d) Less previous payments by the State to the City AND,
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{2) The City share of the project cost.

if (1) is greater than (2) the State wilt pay to the City the difference within thirty days after
that determination has been made. if {2) is greater than (1) the State will bill the City for the
difference. The City agrees to pay the State the amount of such bill within thirty days of its
raceipt.

Costs incurred by the State with respect to the entire project must be considerad as a
part of the cost of the project to be paid out of City and Federal funds. The State may, at its
discretion, initiate progress invoices for costs incurred by the State during the pregression of
the project and the City agrees to pay such inveices within thirty days of their receipt. The
City's share of the total project cost wilt be ali costs not paid for by Federal funds.

The criteria contained in Part 31 of the Federal Acquisition Regulations System
{48 CFR 31) will be applied t¢ determine the allowabitity of costs incurred by the City under this
agreement. —

Final payment consisting of the retention withheld minus the State incurred expenses will
not be reimbursed to the City until the City has filed a completed State DR Form 298 with the
State, and both the City and the State have signed it. Once the DR Form 299 is signed by the
City, no reimbursement requests will be accepted by the State and the FHWA,

SECTION 10. The parties agree that preliminary engineering, which includes project design,
plan development, environmental studies and finai design, will be accomplished by the City or a
State certified Consultant selected by the City. If a Consultant is to be selected, the method of
procurement and evaluation must follow ail guidelines and requirements outlined in the State’s
Federat Aid Guidelines Manual for LPA’s. That State will review and approve the Request for
Proposals prior to advertising. Any PE work performed prior {o Federal authorization and
receipt of a Notice to Proceed will not be eligible for Federal Aid.

it is understaod by the parties that the State will rely on the professicnat performance and
ability of the City or their Consuitant. Any examination by the State, or acceptance or use of the
work product of the City or their coﬁsuftant will not be considered to be a full and
comprehensive examination and will not be considered an approvat of the work product of the
City or their Gonsultant which would relieve the City from any liability or expense that would be
cornacted with the City’s sole responsibility for the propriety and integrity of the professional
work to be accomplished by the City.

SECTION 11. The City or its Consuitant shali design the project according o the current
AASHTO Policy on Geometric Design of Highways and Streets, the Nebraska Minimum Design

Standards of the Board of Public Roads Classifications and Standards and to the Americans
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rehabilitation of any privately owned and cperaied utilities then the City shalf send the State an

estimate of those nonbetierment utility rehabilitation costs prior to the work being done. The

City shall pay for utility nonbetterment rehabilitation and then bilt the State for those eligible
reimbursement costs. Al reimbursements will be based on the actual costs of material,
services and labor. This will be subject to audit, if the State deems that one is necessary.
SECTION 14. The Federal law governing acquisition and refocation on federally assisted
projects is Public Law 31-846, the Uniform Relocation Assistance and Real Property Acquisition
Pclicies Act of 1970, commonly calfed just the Uniform Act. The City shall comply with the
Uniform Act, and the State's Right-of-Way Acguisition guide for new LPA’s. -

The Uniform Act applies whenever Federal dollars are used in any phase of a project, such
as planning, enginesring, environmentat studies, or construction, The Uniform Act must be
followed even If there is NO Federal funding in the right-of-way phase. The State’s
Relocat'ion Assistance Act, Neb. Rev. Stat. 76-214 through 76-1238 applies on alf projects.

Prior to beginning Right-of-Way appraisals and acquisition, the City shall submit to the
L ocal Projects Section Urban Enginesr Right-of-Way plans, legat descriptions and an estimate
for review and approval. If acceptable, the State wili issue the City a Notice-to-Proceed with the
right-of-way work phase.

The City shall present fo the State, a Right-of-Way Certificate that certifies the City has
complied with the Uniform Act requirements and that the project is ready for construction. The
State will grant the City authorization to proceed with the construction phase of the project, if
the documentation submitted by the City supporis the Right-of-Way Certificate.

SECTION 15. The City at no cost to the project, shall clear the present Right-of-Way of this
project of alf advertising signs. The City at no cost to the project, shall clear any cther privately
owned fagility or thing that may interfere with the construction, maintenance and operation of
the improvement planned in this project, and keep the old and new Right-of-Way free of future
encroachments, except those authorized by permit.

SECTECN 16, The City shall locate and reference or have focated and referenced all section
corners, quarter section corners and subdivision lot comners required for construction of the
proposed project in accordance with Section 38-1708 et. seq., RR.S. 1943 as amended.
SECTION 17. The Federal share of this project must be reduced by any project specific local
property assessments that exceed the appropriate focal share on this project. This is subject o
State review.

SECTION 18. The City shall certify after accomplishment, that any Right-of-Way for this

improvement not donated in compliance with FHWA guidelines will be acquired in accordance
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with the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 as
amended, 48 CFR 24, and the NDOR Right-of-Way Manual as approved by FHWA.

SECTION 19. Prior to advertising the project for bids, the City shall submit a Right-of-Way
Certificate and the final plans package (100 percent full size plans, specifications, summary of
quantity sheets, status of utilities, environmental permits and other P3S & E required documents)
to the State's Local Projects Division Urban Engineer for review. The State and City agree the
State is to advertise and conduct a letting and receive bids for the City on the contemplated
improvement. The selection of the lowest responsible bidder and the awarding of a contract or
contracts must be concurred in by the City priorto Staté award. The City shall sign the
Contract or Contracts.

SECTION 20. The State and City agree that the construction engineering, whick is an eligible
project expense and which inciudes construction management, staking, inspection and field
testing, will be accompiished by City forces or a State Certified Consultant selected by the City.

The City agrees, if a Consultant is to be selected, that the method of procurement and
evaluation and the resulting agreement between the Consultant and the City must conform to
the State's standard practices and will be subject to State review and concurrence prior to
agreement execution between the City and the Consultant. Any CE work performed prior to
Eederal authorization and receipt of a NTP will not be eligible for Federal funding.

The City shall provide a Project Manager to oversee the project and to ensure that the
construction engineering performed by City forces or the City's Consultant comply with
requirements for Federal funding. The Project Manager's services include, but are not limited
to, arranging the preconsiruction conference, keeping the State's District Construction
Representative informed of project start and ending dates, and other scheduled construction
milestones, and project management as required and preparing contractor change orders and
supplemental agreements.

The inspection, sampling and testing of all materials must be done in accordance with
the current State of Nebraska Standard Specifications for Highway Construction, the State
Materials Sampling Guide, Quality Assurance Program for Construction, and the State
Standard Methads of Tests (www.transporfation.nebraska.gov) or applicable AASHTO or ASTM
procedures, The City shall provide adequate quality control, construction administration on the
project and will be responsible for the sampling and delivery of project materials for testing to a
gualified laboratery. In all cases, the State will provide a State District Construction
Representative designated by the State on a part-time basis, who will inspect the project,

perform quality assurance, and ensure that the City is in compliance with the contract, plans,
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AGREEMENT

CITY OF LINCOLN

STATE OF NEBRASKA, DEPARTMENT OF ROADS
PROJECT NO. LCLC-34-8(140), STATE CONTROL NO. 13037
STIMULUS RESURFACING PACKAGE "E” PROJECT
ROADWAY IMPROVEMENT

THIS AGREEMENT, made and entered into by and between the City of Lincoln,
hereinafter referred to as the "City", and the State of Nebraska, Department of Roads,
herginafter referred to as the "State”,

WITNESSETH:

WHEREAS, certain streets in the City have been designated as being eligible for
American Recovery and Reinvestmeant (ARRA) Funds by the Department of Transportation,
Federal Highway Administration, hereinafier called the FHWA, in compliance with Federal laws
pertaining thereto, and

WHEREAS, ARRA Funds have been made available by Title 23 of the United States
Code, providing for improvements on eligibie City Streets, and

WHEREAS, the City certifies that it will request and use funds provided by ARRA and
that the funds wiil be used to create jobs and promote economic growth, and certifies that this
project meets the requirement of ARRA.

WHEREAS, regulations for implementing the provisions of the above mentioned act
provide that the Federal share of the cost of those projects will be paid only ta the State, and

WHEREAS, the regulations further permit the use of funds other than State funds in
matching any required Federal Funds for the improvements of those streets, and

WHEREAS, the State is willing to cooperate to the end of obtaining Federal approval of
the proposed work and Federal Funds for the construction of the proposed improvement, with
the understanding that no State Funds are to be expended on this project, and

WHEREAS, the State’s responsibility is to provide quality assurance and project
oversight to ensure that the project is designed, constructed and managed according to Federal
ruies and reguiations. The State will notify the City when Federal funding will be withheid or
iost, and

WHEREAS, if the City is to receive Federal participation for any partion of the work on
the proposed project, it is necessary ali phases of work comply with Federal requirements and
procedures, and

WHEREAS, the State shall supervise the contract letting, and

WHEREAS, Federal Reguiations provide that the City shall not profit or otherwise gain

from local property assessments that exceed the City's share of project casts, and



WHEREAS, the funding for the project under this agreement, includes pass-through
monies from the Federal Highway Administration (FHWA). If a non-federal entity expends
$50G,000 or more in total federal awards in a fiscal year, then the A-133 audit is required as
explained further in this agreemsnt, and

WHEREAS, the City desires that this project as shown on attached EXHIBIT "A” through
EXHIBIT "C" be constructed under the designation of Project No. LCLC-34-8(140), as
evidenced by the Resolution of the City dated the day of

, 2009, attached as EXHIBIT "D” and made a part of this agreement,

and

WHEREAS, the total cost of the project which includes: preliminary engineering, final
design, Right-of-Way, nonbetterment utility rehabilitation, construction and construction
engineering is currently estimated fo be $1,708,000, and

WHEREAS, the project is described as follows:

Milt and overlay portions of US-34 (“O" Street) from 15" Street to 25" Street, 29" Street
to 44" Street and Wedgewood Drive to 84" Street. As nesded curb will be pre-censtructed as
well as ADA curb ramps.

NOW THEREFORE, in consideration of these facts, the City and State agree as follows:
SECTION 1. The State shall present this project to the FHWA for its approval, if necessary.
SECTION 2. The City further certified that this project meets the requirements of ARRA as
follows:

1. The investment has received the full review and vetting required by law.

2. The city accepts rasponsibility that this infrastructure investment is an appropriate

use of taxpayer doliars.

3. This investment will be used for LCLC-34-6{140), is included in the Statewide
Transportation Plan, and has an overalt cost estimate of $1,706,000, of which
$1,630,000 will be the maximum of 100 percent of the eligible costs.

4. The City agrees to ARRA reporting requirements and agrees that the State will not
reimburse the City with Federal or State funds uniess ali ARRA reporting
requirements are met.

SECTION 3. The City undarstands that payment for the costs of this project, whether they be
services, engineering, Right-of-Way, utilities, material or otherwise, are the sole responsibility of
the City where Federal participation is not allowable or available. Therefore, where the Federal
government refuses to participate in the project or any portion of the project the City is

responsibie for full project payment with no cost or expense io the State in the preject or portion
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of the project. Should the project be abandoned before completion, the City shall pay all costs
incurred by the State prior {o such abandonment,

The City shall maintain all correspondence files, books, documents, papers, field notes,
quantity tickets, accounting records and other evidence pertaining to costs incurred and shall
make such material available at its office at all reasonabie times during the contract period and
for three years from the date of final payment under this agreement; such records must be
available for inspection by the State and the FHWA or any authorized representatives of the
Federal government, and the City shall furnish copies to those mentioned in this section when
requestied to do so.

SECTION 4. The City shall have on file with the State an acceptable drug-free workplace
poticy.

SECTION 5. Because the City is 1o receive Federal Funds for any part of this project, the City
shall perform the services for ali phases of work, inciuding, but not limited to preliminary
engineering, environmental studies, acquisition of Right-of-Way, construction (includes
construction engineering), etc., according to Federal procedures and requirements as well as
the current Locat Public Agencies Guidelines Manual for Federal-Aid Projects. Although
Federai Funds may be allocated to the project, all phases or ceriain phases of work will become
ineligible for Federal Funds if Federal procedures and requirements are not met.

Prior to beginning any phase of work on the proposed project, the City shall contact the
State's Local Projects Division Urban Engineer for direction and assistance to ensure that all
project work will be accomplished according to Federal procedures and requirements.
SECTION 6. i the City performs any part of the work on this project itself, the City shall abide
by the provisions of the Nebraska Fair Employment Practices Act as provided by Neb.Rev . Stat.
§48-1101, through 48-11286, and ali regulations refative to nondiscrimination in federaily
assisted programs of the Department of Transportation, Title 48 CFR, Parts 21 and 27 as set
forth in the DISCRIMINATION CLAUSES Section of this agreement.

SECTION 7. The funding for the project under this agreement includes pass-through federal
monies from the FHWA. According to the Single Audit Act Amendments of 1986 (signed into
law by President Clinton on Juiy 5, 1996) and the implementing regulations contained in OBM
Circular A-133, the A-133 Audit is required i the non-federal entity expends $500,000 or more
in totat federal awards in a fiscal year. Non-federal entity means state and local governments
and non-profit organizations.

The City shall have its finance officer or auditor, review the situation to determine what

the City must do to comply with this federai mandate. If appiicable, the expenditures related to
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the FHWA shouid be shown in the Supplementary Schedule of Expenditures of the Federal
Awards under U.S. Department of Transporiation as a pass-through Nebraska Department of
Roads, Federal CFDA Number 20.205. If an A-133 Audit is performed, the City shall send the
audit report to the Nebraska Department of Roads, Highway Audits Manager, P.O. Box 84758,
t incoin, NE 68508-4758.

SECTION 8 The City shall provide the State with current project schedules, submittal dates and
critical milestone dates. The City shall notify and keep the State informed on ali project issues.
The City shall notify the State of all project coordination meetings. The State must be invited to
the project environmental scoping meeting, Plan-in-Hand field review, public meetings/hearings,
precenstruction meeting and the final inspection.

SECTION 9. The total cost of the project which includes: preliminary engineering, final design,
Right-of-Way, nonbetterment utility rehabilitation, construction and construction engineering is
currently estimated to be $4,706,000. The Federal Share is to be 100 percent of the
canstruction costs, construction engineering costs {capped at 13 percent of the awarded
amount) and a flat fee of $2,500 for ARRA audits which is currently estimated to be $1,630,000
which is also the maximum reimbursement amount. The City's share is to be 100 percent of alf
actual eligible costs of preliminary engineering and Right-of-Way and 100 percent of all costs
over the capped construction and construction engineering amounts which is currently
estimated to be $76,000. Progress billings to reimburse the City may be submitted no more
often than monthly. The State will reimburse 85 percent of the eligible 100 percent Federally
Funded expenditures until the 5 percent retention reaches a maximum amount of $25,000.
Onee the maximum retention is obtained, the State will reimburse 100 percent of the eligible
100 percent Federally Funded expenditures.

The final settiement between the State and the City will be made after the State accepts
the project and the final costs have been determined by the State. The amount of the final
settiement between the State and the City will be the difference between:

{1} {(a) the net expenditure by the City for actual cost tems

(b)Y  Plus the value of work performed by the City based on agreed prices
(¢} Plus cash advances by the City to the State.
(d) Less previous payments by the State to the City AND,
{2) The City share of the project cost.
If (1) is greater than (2) the State will pay to the City the difference within thirty days after

that determination has been made. If (2} is greater than (1) the State will bill the City for the
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difference. The City agrees to pay the State the amount of such bill within thirty days of its
receipt.

Costs incurred by the State with respect to the entire project must be considered as a
part of the cost of the project to be paid out of City and Federal funds. The State may, at its
discretion, initiate progress invoices for costs incurred by the State during the progression of
the project and the City agrees to pay such invoices within thirty days of their receipt. The
City’s share of the total project cost will be all costs not paid for by Federal funds.

The criteria contained in Part 31 of the Federal Acquisition Regulations System
(48 CFR 31) will be applied to determine the aliowability of costs incurred by the City under this
agreement.

Final payment consisting of the retention withheld minus the State incurred expenses will
not be reimbursed to the City until the City has filed a compieted State DR Form 299 with the
State, and both the City and the State have signed it. Once the DR Form 299 is signed by the
City, no reimbursement requests will be accepted by the State and the FHWA.

SECTION 10. The parties agree that preliminary engineering, which includes project design,
plan development, environmental studies and final design, will be accomplished by the City or a
State certified Consultant selected by the City. If a Consultant is to be selected, the method of
procurement and evaluation must foliow all guidelines and requirements outlined in the State’s
Federal Aid Guidelines Manual for LPA's. That State will review and approve the Request for
Proposais prior to advertising. Any PE work performed prior to Federai autherization and
receipt of a Notice to Proceed will not be eligible for Federal Aid.

It is understood by the parties that the State will rely on the professional performance and
ability of the City or their Consultant. Any examination by the State, or acceptance or use of the
work product of the City or their consuitant will not be considered to be a full and
comprehensive examination and wili not be considered an approval of the work product of the
City or their Consultant which would relieve the City from any liability or expense that would be
connected with the City’s sole responsibiiity for the propriety and integrity of the professional
work to be accompiished by the City.

SECTION 11. The City or its Consultant shall design the project according to the current
AASHTO Policy on Geomatric Dasign of Highways and Streets, the Nebraska Minimum Design
Standards of the Board of Public Reads Classifications and Standards and fo the Americans

with Disabifities Act (ADA) Accessibility Guidelines. All plans, specifications and bid proposals,

permits and any other confract documents must be submitted to the State prior to any bid

fetting by the State. Any deviations from the above publications must be approved by the State.
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SECTION 12. ENVIRONMENTAL RESPONSIBILITY

The City shall be responsible to complete any federally required environmental actions,
commitments, and documents for this project, and receive approval by tha State and the FHWA
prior to proceeding with appraising property, acquiring any Right-of-Way, or final design for the
project.

When i is defermined that a public hearing is a federal requirement for the project, the
City shall offer an opportunity for a location or design hearing or combined location and design
public hearing.

If a public hearing is required, the City shall contact the State’s Public Hearing Officer
(PHO) prior to doing any public hearing activity, so the PHO can advise the City of the proper
procedures and policies for conducting the hearing. The City can contact the State's PHO by
calling (402) 479-4871.

SECTION 13. Any utility rehabilitations or installations made within the Right- of-Way on this
project after execution of this agreement must be in accordance with the provisions of
Federal-Aid Highway Policy Guide, 23 CFR 845A, "Utility Relocations, Adjustments and
Reimbursement”, and Federal-Aid Policy Guide, 23 CFR 6458, "Accommaodation of Ulilities”
issued by the U.S. Department of Transportation, Federal Highway Administration, or a State
approved Utility Accommodation Policy. In order to receive Federai-Aid Funds for this
improvement, the City shall foliow the current "Policy for Accommodating Utilities on State

Highway Right-of-Way." Any work within the State Right-of-Way requires a permit. The City

shall contact the State’s District Engineer or Permits Officer to determine if a permit or permits
is neaded for the project and to make application for those permits if necessary.

Al nonbetterment municipally owned and operated utility rehabiiitation costs within the
corporate limits of the city will become a project cost, but that outside the corporate limits, only
the nonbetterment portion of the rehabilitation costs of facilities currently occupying private
Right-of-Way will be reimbursed. Further, there will be no Federal reimbursement for private or
nonmunicipally owned and operated utifities if they are located on public Right-of-Way,
however, nonbetterment costs of privately owned and operated utilities wili be reimbursed if
they exist on privately owned Right-of-Way and it is necessary to rehabilitate the utilities due to

this project. All such reimbursements will be based on items and estimates submitted by the

utility and approved by the City and State. Should this project necessitate the nonbetterment

rehabilitation of any privately owned and operated utilitias, then the City shall send the State an

estimate of those nonbetterment utility rehabilitation costs prior fo the work being done. The

City shall pay for utility nonbetterment rehabitation and then bill the State for those eligible
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reimbursement costs. All reimbursements wili be based on the actual costs of material,
services and labor. This will be subject to audit, i the State deems that one is necessary.
SECTION 14. The Federal law governing acquisition and relocation on federally assisted
projects is Public Law 91-848, the Uniform Relocation Assistance and Real Property Acquisition
Policies Act of 1970, commonly calfled just the Uniform Act. The City shall comply with the
Uniform Act, and the State’s Right-of-Way Acquisition guide for new LPA's.

The Uniform Act applies whenever Federal dollars are used in any phase of a project, such
as planning, engineering, envircnmental studies, or construction. The Uniform Act must be
followed even if there is NO Federal funding in the right-of-way phase. The State’s
Reiocation Assistance Act, Neb. Rev. Stat. 76-214 through 76-1238 applies on all projects.

Prior to beginning Right-of-Way appraisals and acquisition, the City shall submit to the
Locat Projects Section Urban Engineer Right-of-Way plans, legal descriptions and an estimate
for review and approval. If acceptabie, the State will issue the City a Notice-to-Proceed with the
right-of-way work phase.

The City shall present to the State, a Right-of-Way Certificate that certifies the City has
complied with the Uniform Act requirements and that the project is ready for construction. The
State wili grant the City authorization to proceed with the construction phase of the project, if
the documentation submitted by the City supports the Right-of-Way Certificate.

SECTION 15. The City at no cost to the project, shali clear the present Right-of-Way of this
project of ail advertising signs. The City at no cost to the project, shali clear any other privately
owned facility or thing that may interfere with the construction, maintenance and operation of
the improvement planned in this project, and keep the oid and new Right-of-Way free of future
encroachments, except those authorized by permit.

SECTION 18. The City shall iocate and reference or have located and referenced all section
comers, quarter section corners and subdivision lot corners required for construction of the
proposed project in accordance with Section 38-1708 et. seq., R.R.S. 1943 as amended.
SECTION 17. The Federal share of this project must be reduced by any project specific local
properly assessments that exceed the appropriate local share on this project. This is subject to
State review.

SECTION 18. The City shall certify after accompiishment, that any Right-of-Way for this
improvement not donated in compliance with FHWA guidelines will be acquired in accordance
with the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 as

amended, 49 CFR 24, and the NDOR Right-of-Way Manual as approved by FHWA,
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SECTION 19. Prior to advertising the project for bids, the City shall submit a Right-of-Way
Certificate and the final plans package {160 percent full size plans, specifications, summary of
quantity sheets, status of utilities, environmentat permits and other PS & E required documents)
to the State’s Local Projects Division Urban Engineer for review. The State and City agree the
State is to advertise and conduct a letting and receive bids for the City on the contemplated
improvement. The selection of the lowest responsible bidder and the awarding of a contract or
contracts must be concurred in by the City prior to State award. The City shail sign the
Contract or Contracts.

SECTION 20. The State and City agree that the construction engineering, which is an eligible
project expense and which includes construction management, staking, inspection and field
testing, will be accomplished by City forces or a State Certified Consultant selected by the City.

The City agrees, if a Consultant is to be selected, that the method of procurement and
evaluation and the resulting agreement between the Consuitant and the City must conform fo
the State's standard practices and will be subject to Siate review and concurrence prior to
agreement execution between the City and the Consuitant. Any CE work performed prior to
Federal authorization and receipt of a NTP will not be eligible for Federal funding.

The City shal provide a Project Manager to oversee the project and fo ensure that the
construction engineering performed by City forces or the City's Consultant comply with
requirements for Federal funding. The Project Manager's services include, but are not limited
to, arranging the preconstruction conference, keeping the State's District Construction
Representative informed of project start and ending dates, and other scheduled construction
milestones, and project management as required and preparing contractor change orders and
supplemental agreements.

‘The inspection, sampling and testing of all materials must be done in accordance with
the current State of Nebraska Standard Specifications for Highway Construction, the State
Materials Sampling Guide, Quality Assurance Program for Construction, and the State
Standard Methods of Tests (www.transporiation.nebraska.gov) or applicable AASHTO or ASTM
procedures. The City shall provide adequate quality control, construction administration on the
project and will be responsible for the sampling and defivery of project materials for testing to a
qualified faboratory. In all cases, the State will provide a State District Construction
Representative designated by the State on a pari-time basis, who will inspect the project,
perform quality assurance, and ensure that the City is in compliance with the contract, plans,
specifications, scope of work, regulations, statutes, etc., in order that Federal Funds may be

expended on the project. Upon project completion, the City shall complete and sign a State
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DR Form 289, “Notification of Project Completion and Materials Certification” and provide it to
the State District Construction Representative for further action.

The City by signing DR Form 299 certifies that all sampling and test results of materials
used on the project, manufacturer's certificates of compliance and manufacturer's certified test
reports meet contract requirements and are on file with the City and the City shall make them
available for inspection to the State and the FHWA cr their authorized representatives when
reguested in writing to do so.

The State District Construction Representative assigned to the project will conduct a final
review of the project and wilt determine if the project is acceptable. I the State District
Construction Representative determines the project is acceptable, the State District
Construction Representative will sign the DR Form 289 and send it 1o the State District
Engineer for signature. The State District Engineer will forward the form to the State's Local
Projects Division Urban Engineer for signing, project closecut and final paymeént. f the State
District Construction Representative determines the project is not acceptable, the State District
Construction Representative will notify the City's Project Manager in writing of what needs to be
done to bring the project into compiiance for acceptability before the State District Construction
Representative will sign the DR Form 298 and recommend the project for closeout. The City
shall contact the State’s District Engineer for State District Construction Representative
assignment. It is understood that any construction engineering services furnished by the State
wifl be part of the cost of the project and the State's expenses wiil be included as costs of the
project, as specified in the reimbursement section of this agresment.

SECTION 21. Changes to the City streets which affect the function or operation of the
improvement made either during construction or after the project is completed, will require prior
approval of the State. Requests for changes during project construction must be made to the
State Representative who will then forward # to the Local Projects Division Urban Engineer for
final approval.

Upon project completion and final review, the City shalt sand one set of "As-Built" plans to
the State’s Local Projects Division Urban Engineer and one set to the State’s District Engineer.
SECTION 22. Upon project completion, the City shali maintain the project at its own expense,
and agrees to make provisions each year for the maintenance costs involved in properly
maintaining this facility. The City shall also be responsible for any required environmental
commitments and monitoring after the construction of the project. The City will release and
hold harmiess the State and FHWA from any suits brought against the State arising out of the

City’s construction and maintenance.
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SECTION 23. Traffic contrel during project construction must conform with the Manual on
Uniform Traffic Control Devices. Before final acceptance of the project by the State, all signing
and marking must be in conformance with the current Manual on Uniform Traffic Control
Devices.

SECTION 24, DISADVANTAGED BUSINESS ENTERPRISES

A. Policy
The City shall ensure that disadvantaged business enterprises as defined in 48 CFR

Part 26 shall have the maximum opportunity to participate in the performance of contracts

financed in whole or in part with Federal Funds under this agreement. Consequently, the

disadvantaged business requirements of 49 CFR Part 26 are hereby made a part of and
incorporated by this reference into this agreement.

B. Disadvantaged Business Enterprises Obiigation
The City and State shall ensure that disadifaﬂtaged business enterprises as defined in 45

CFR Part 26 have the maximum opportunity to participate in the performance of contracts and

subcontracts financed in whoie or in part with Federal Funds provided under this agreement. In

this regard, the City shall take all necessary and reasonable steps in accordance with 48 CFR

Part 2G to ensure that disadvantaged business enterprises have the maximum opportunity to

compete for and perform coniracts. The City shall not discriminate on the basis of race, color,

national origin, or sex in the award and performance of FHWA assisted contracts.

The City, acting as a subrecipient of Federal-aid funds on this project shall adopt the
disadvantaged business enterprise program of the State for the Federal-aid contracts the City
enters into on this project.

Failure of the City to carry out the requirements set forth above shall constitute breach of
contract and, after the notification of the FHWA, may result in termination of the agreement or
contract by the State or such remedy as the State deems appropriate.

SECTION 25, NONDISCRIMINATION CLAUSES

During the performance of this agreement, the City, for itself, its assignees and successors in

interest agrees as follows:

{1} Compliance with Regulations: The City shall comply with the Regulations of the
Department of Transportation relative to nondiscrimination in federally assisted programs
of the Department of Transportation (Title 49, Code of Federaf Regulations, Parts 21 and
27, hereinafter referred to as the Reguiations), which are herein incorparated by

reference and made a part of this agreement.

Project No. LCLC-34-8(140) -10-
Package “E” - Lincoin
Roadway Improvements



(3

(4)

(5)

®

Nondiscrimination: The City, with regard to the work performed by it after award and prior
to completion of the contract work, shall not discriminate on the basis of disability, race,
color, sex, religion or national crigin in the selection and retention of subcontractors,
including procurements of materials and leases of equipment. The City shall not
participate either diractly or indirectly in the discrimination prohibited by Section 21.5 of
the Regulations, including employment practices when the contract covers a program set
forth in Appendix "A" "B,"” and "C" of Part 21 of the Regulations.

Solicitaticns for Subcontracts. Including Procurements of Materiais and Equipment: in all

solicitations either by competitive bidding or negotiation made by the City for wark to be
performed under a subcontract, including procurements of materials or equipment, each
potential subcontractor or supplier shall be notified by the City of the City's cbligations
under this agreement and the Regulations relative to nondiscrimination on the basis of
disability, race, color, sex, religion or naticnal origin.

information and Reports: The City shall provide all information and reports required by

the Regulations, or orders and instructions issued pursuant thereto, and will permit
access to its books, records, accounts, other sources of information, and its facilities as
may be determined by the State or the FHWA 1o be pertinent to ascertain compliance
with such Reguiations, orders and instructions. Where any information required of a
contractor is in the exclusive possession of ancther who fails or refuses to furnish this
information, the City shall so certify to the State, or the FHWA as appropriate, and shall
set forth what efforts it has made to obtain the information.

Sanctions for Noncompiiance: In the event of the City's noncompliance with the

nondiscrimination provisions of this agreement, the State will impose such contract

sanctions as it or the FHWA may determine to be appropriate, including but not limited to,

(a}  withholding of payments 1o the City under this agreement until the City complies,
and/or

(b} canceliation, termination or suspension of this agreement, in whole or in part.

incorporation of Provisions: The City shall include the provisions of paragraph (1)

through (8 in every subconiract, including procurements of materiais and leases of
equipment, uniess sxempt by the Regulations, order, or instructions issued pursuant
thereto. The City shall take such action with respect to any subcontract or procurement
as the State or the FHWA may direct as a means of enforcing such provisions including
sanctions for noncompliance: Provided, however, that, in the event a contractor becomes

involved in, or is threatened with, litigation with a subcontractor or supplier as a resuit of
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