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FACTSHEET

TITLE: CHANGE OF ZONE NO. 2463D, an
amendment to the Highpointe Planned Unit
Development, requested by The 3 Amigos
Properties, LLC, on property generally located
southwest of the intersection of South 48th Street
and Old Cheney Road.  

STAFF RECOMMENDATION: Conditional
Approval.

SPONSOR:  Planning Department 

BOARD/COMMITTEE:  Planning Commission
Public Hearing: 09/23/09
Administrative Action: 09/23/09

RECOMMENDATION: Conditional Approval    (7-
2: Francis, Taylor, Larson, Cornelius, Lust,
Partington and Sunderman voting ‘yes’; Gaylor
Baird and Esseks voting ‘no’).  

FINDINGS OF FACT:

1. This proposed amendment to the Highpointe Planned Unit Development would allow a 50 sq. ft., 6'-
tall electronic changeable copy freestanding sign to be located in the commercial component of the
development adjacent to Old Cheney Road, generally located southwest of the intersection of South
48th Street and Old Cheney Road.  

2. The staff recommendation of conditional approval is based upon the “Analysis” as set forth on p.3,
concluding that the proposed sign has always been allowed by the zoning regulations.  What has not
been allowed is having a changeable copy component to the sign.  Recent amendments to the sign
regulations redefined electronic changeable copy signs and they are now allowed in all commercial
and industrial zoning districts provided they meet certain conditions.  When included in a PUD, they
can also be allowed in non-commercial zoning districts.  Considering that the nearest residential
zoning is within the same PUD, along with the surrounding land use pattern, allowing this sign to
contain a changeable copy component is appropriate.  Subject to the recommended conditions of
approval, this request complies with the Zoning Ordinance and is consistent with the Comprehensive
Plan.  The staff presentation is found on p.6.

3. The applicant’s testimony is found on p.6-7.

4. There was no testimony in opposition.  

5. On September 23, 2009, the majority of the Planning Commission agreed with the staff
recommendation and voted 7-2 to recommend conditional approval.  Commissioners Gaylor Baird
and Esseks dissented based upon the potential safety hazard of changeable copy signs. (See
Minutes, p.7).  

FACTSHEET PREPARED BY:  Jean L. Preister DATE: September 28, 2009

REVIEWED BY:__________________________ DATE: September 28, 2009

REFERENCE NUMBER:  FS\CC\2009\CZ.2463D PUD
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LINCOLN/LANCASTER COUNTY PLANNING STAFF REPORT
_________________________________________________

for September 23, 2009 PLANNING COMMISSION MEETING

PROJECT #:  Change of Zone No. 2463D - Highpointe Planned Unit Development
(PUD).

PROPOSAL: To allow changeable copy on the 50-square feet, 6'-tall freestanding
sign

LOCATION: Southwest of the intersection of South 48th Street and Old Cheney Road

LAND AREA: Approximately 1.3 acres

EXISTING ZONING: R-3 Residential

CONCLUSION: The proposed 50-square foot, 6'-tall sign has always been allowed by
the zoning regulations.  What is not allowed is having a changeable
copy component to the sign.  Considering that the nearest residential
zoning is within the same PUD, along with the surrounding land use
pattern, allowing this sign to contain a changeable copy component is
appropriate.  Subject to the recommended conditions of approval, this
request complies with the Zoning Ordinance and is consistent with the
Comprehensive Plan.

RECOMMENDATION: Conditional Approval

GENERAL INFORMATION:

LEGAL DESCRIPTION: Lot 2, Block 1, Highpointe Addition  

EXISTING LAND USE: Commercial

SURROUNDING LAND USE AND ZONING:  

North: Multiple-family Residential, Commercial R-2, B-2
South: Multiple-family Residential R-3
East: Commercial O-2
West: Multiple-family Residential, Clubhouse R-3

HISTORY:  

Jun 1989 - CZ#2463 approving the Highpointe PUD was approved.

May 1990 - CZ#2463A was approved allowing two single-family dwellings as part of the PUD.  
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Nov 1993 - CZ#2463B was approved allowing an expanded range of commercial uses in the
commercial component of the PUD.   

Jun 1994 - CZ#2463C was approved allowing parking stalls in side yard setback.

ANALYSIS:

1. This PUD was approved in 1989, and included an apartment complex and a small
commercial component.  Because the commercial area was primarily intended to serve the
apartment complex along with the adjacent residential neighborhood, the range of allowed
uses was originally limited.  With the 1993 amendment, the use  limitation was essentially
removed by permitting a range of uses similar to the B-1 zoning district.  A copy of the plan
approved with CZ#2463 showing the entire boundary of the original PUD is attached as
‘Exhibit A’ for the purpose of illustration.

2. Except for the changeable copy component, the sign being requested is allowed by the
Zoning Ordinance.  Recent amendments to the sign regulations redefined electronic
changeable copy signs, and they are now allowed in all commercial and industrial zoning
districts provide they meet certain conditions.  When included in a PUD, they can also be
allowed in noncommercial zoning districts.   

3. The subject lot fronts onto Old Cheney Road, a minor arterial street.  Surrounding land uses
include apartments and commercial to the north, commercial to the east, and apartments to
the south and west.  Per Lincoln Municipal Code (LMC) 27.69.340, the sign is limited to 50
square feet in area and six feet in height, and can be no closer than 10 feet to the front lot
line.  This is consistent with the sign being requested.

4. The B-2 zoning on the north side of Old Cheney Road would allow a 50 square foot
changeable copy sign.  If this PUD were either originally approved with B-2 as the underlying
zoning, or if it were changed to B-2 now, this amendment wouldn’t be necessary.

5. There is required landscaping and screening in the front setback adjacent to Old Cheney
Road.  Given that the proposed sign must only be set back a minimum of 10' from the front
lot line, it appears that some of the landscaping may block the view of the sign.  If that is the
case, the landscaping should be relocated so that the amount required by LMC and the
Design Standards in maintained while accommodating visibility of the sign.

6. The sign is otherwise allowed, and given the land use pattern in the area and location on an
arterial street, the request to allow and electronic changeable copy sign is appropriate.  If
approved, the sign should not significantly impact the residential neighbors in the area.  
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This approval permits a 50-square foot in area, 6'-tall freestanding, electronic changeable copy sign
subject to the other applicable requirements.

CONDITIONS OF APPROVAL:

Site Specific:

1. The developer shall cause to be prepared and submitted to the Planning Department a
revised final plan as listed below upon approval of the planned unit development by the
City Council before receiving a sign permit:

1.1 Show a revised landscape plan for Lot 2, Block 1 Highpointe Addition which
maintains the required landscaping and screening while accommodating the
proposed freestanding sign at the time of sign permit. 

1.2 Provide documentation from the Register of Deeds that the letter of acceptance as
required by the approval of the planned unit development has been recorded.

Standard:

2. The following conditions are applicable to all requests:

2.1 All privately-owned improvements shall be permanently maintained by the owner
or an appropriately established association approved by the City Attorney.

2.2 This ordinance's terms, conditions, and requirements bind and obligate the
permittee, its successors and assigns.

2.3 The applicant shall sign and return the letter of acceptance to the City Clerk within
60 days following the approval of the change of zone, provided, however, said 60-
day period may be extended up to six months by administrative amendment.  The
clerk shall file a copy of the ordinance approving the change of zone and the letter
of acceptance with the Register of Deeds, filling fees therefor to be paid in
advance by the applicant.

3. The site plan as approved with this ordinance voids and supersedes all previously
approved site plans, however all ordinance approving previous permits remain in force
unless specifically amended by this ordinance.

Prepared by:

Brian Will, 441-6362, bwill@lincoln.ne.gov
Planner
September 8, 2009
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CONTACT: Jerry Nelson
5617 Thompson Creek Blvd
Lincoln, NE 68516
(402)421-6688

OWNER/
APPLICANT: The 3 Amigos Properties, LLC

5617 Thompson Creek Blvd
Lincoln, NE 68516
(402)421-7700
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CHANGE OF ZONE NO. 2463D

PUBLIC HEARING BEFORE PLANNING COMMISSION: September 23, 2009

Members present: Francis, Gaylor Baird, Taylor, Larson, Cornelius, Lust, Partington, Esseks and
Sunderman.

Ex Parte Communications: None.

Staff recommendation: Conditional approval.

This application was removed from the Consent Agenda at request of Commissioner Gaylor Baird.

Staff presentation:  Brian Will of Planning staff explained the proposal for the commercial area
southwest of the intersection of S. 48th Street and Old Cheney Road, being part of the larger
Highpointe PUD.  There is a tennis court and clubhouse just to the west of the commercial
component.  This request would allow a sign that is already allowed to contain electronic
changeable copy.  Given the location of this development and the surrounding land use pattern, the
staff is recommending approval.  

One of the conditions of approval requires that whatever landscaping is removed must be relocated
somewhere else on the site.  Currently, there is a significant amount of landscaping and screening
along Old Cheney Road and it appears that some of that may have to be disrupted for the sign.  The
condition is that whatever landscaping has to be moved or relocated be put back on the site.  

Gaylor Baird asked Will to address the comment in the staff report that there are some other sign
changes that were recently amended.  Will stated that he was referring back to the text amendment
in 2006 when the sign regulations were amended to define changeable copy – where it is allowed
and under what circumstances.  That is not to be confused with the most recent sign amendment
which basically clarified and reorganized the existing regulations.  

Esseks believes that the loss of landscaping could conceivably be loss to the community because
landscaping tends to enhance the experience of driving by or shopping or living there.  How do we
provide for maximizing the value of that landscaping that has to be moved?  Will explained that to
be the intent of the condition –  to result in no net loss.  He does not know that anything is going to
have to be moved, but in the event that it does, we want it placed back in the open space between
the parking lot and Old Cheney Road.  

Proponents

1.  Jerry Nelson, appeared on behalf of the applicant.  The applicant did not ask for a larger sign.
They have a multi-tenant building and the tenants believe they need more signage than their wall
signage because they are set back so far.  The changeable copy allows a more legible size.  Four
to five signs on one monument sign becomes so small that it is to no one’s benefit because it cannot
be read.
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As far as the landscaping, Nelson stated that they put in much more landscaping than what was
required and they have no intention of going backwards on that.  They definitely want to keep the
landscaping there as much as possible.  

There was no testimony in opposition.  

ACTION BY PLANNING COMMISSION: September 23, 2009

Taylor moved to approve the staff recommendation of conditional approval, seconded by Francis.

Gaylor Baird stated that she pulled this application off the Consent Agenda – not because of
anything to do with the applicant, but because she generally has concerns about electronic
changeable copy signs and their safety.  There is mixed data about how safe these signs are.  She
finds them to be one step above a text message.  It is distracting.  There are other jurisdictions
throughout the country looking at this as an issue.  The City Council in North Little Rock, Arkansas,
recently put a moratorium on these kinds of signs, their reasons having to do with safety and
proliferation, resulting in visual blight.  They also talk about being concerned when they are near
residential areas, which is not the case here.  New Hampshire has actually banned these altogether,
and that went all the way to the Supreme Court.  This is an interesting issue, one that bears further
consideration in general.  Gaylor Baird stated that she realizes that this applicant has justifiable
reasons for wanting this sign in this place and the arguments made by staff are rational and cogent,
but until we have more conclusive information about the safety of these signs, she will err on the
side of caution and vote against this proposal.

Taylor believes this change provides more information and the messages will be a lot quicker than
in the past.  He believes it will be set up in a very tasteful manner.  We have some in the downtown
area that are very informative, e.g. Journal Star.  Taylor indicated that he would need to hear
something that tells him that there are reports that say that it becomes a hazard for traffic, or
increases accidents or even delay of traffic – something that confirms that it is going to be a
problem.  

Cornelius sympathized with Gaylor Baird’s concerns, but he intends to vote in favor, largely because
the ordinance changes that were passed in 2006 restrict the changeability of copy – they are not
supposed to be animated and bounce around – they are text and up for a period of time (seconds),
and then they change all at once to something else.  In the absence of more conclusive data it is
hard, given our record, to vote against this.

Esseks is concerned about the possible public safety issues and he is not sure whether to vote
against it or simply make comments, but he stated that he will vote against it to make his concern
more real.  

Francis would rather see an electronic sign in one location in this sort of setup as opposed to four,
five or six individual little signs promoting each business.  Those are far more distracting than a sign
that repeats itself in several seconds.

Motion for conditional approval carried 7-2: Francis, Taylor, Larson, Cornelius, Lust, Partington and
Sunderman voting ‘yes’; Gaylor Baird and Esseks voting ‘no’.  This is a recommendation to the City
Council.
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August 24. 2009 

Planning Di:ector 
Planning Department 
City of Lincolnl Lancaster County 
555 So~!h 1O~ Street 
Lincoln. NE 68508 

R£: 	 AMENDMENT TO HIGHPOlNTE P.U.D. 2463C 
TO .~LLOW DIGITAL GROUND SIGN 

Dear Mr. Krout: 

On behalf of The 3 Amigos Properties, LLC I am submitting an Amendment to 
Hightpointe P.U.D. 2.ui3C 10 allow a digital ground sign at 4701 Old Cheney. 

This retail building is part cfthe commercial uses located at the intersection 481h & O:d 
Cheney, It IS adjacent O~2 zoning and shares a drive and parking with Kinkos to the East. 
To the West is Highpointe Apartments' oflice and fitness center. The building is also 
across the street from B-2 zoning. 

4701 Old Cheney consists of four tenants: Laundry Land, Active Life Family 
Chiropractic. Bagels & Joe. and Canyon Coffee. They have said for years that this 
building is set back too far from the road and many people don't notice that they are there, 

Dividing a single traditional ground sign between four tenants would not give each 
business enough sign area to be legible from the road. A digital sign could rotate between 
the tenants giying them advertisement at a legible size. 

We propose a ground sigl!. to be a maxin;1.nn of6 feet tall with a brick base supporting a 
maximum of 50 square feet of digital board. The sign will be located a minimum of 10 
feel South of the North property iine. 

Please contact me ifyou have any questions, 

Sincerely, 

Z:.: 
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