
 

MASTER DEVELOPMENT AGREEMENT
 

  
 THIS MASTER DEVELOPMENT AGREEMENT ("Master Agreement") is made to be 
effective the _____ day of October, 2010 ("Effective Date"), by and between BNSF RAILWAY 
COMPANY, a Delaware corporation ("BNSF"), and the CITY OF LINCOLN, NEBRASKA, a 
Nebraska municipal corporation ("City").  City and BNSF, respectively, are sometimes referred to 
in this Master Agreement each as a "Party" and collectively, as the "Parties". 
 
 

RECITALS 
 
 A. In an effort to strengthen the long-term economic and physical viability of the West 
Haymarket District and Downtown Lincoln, City plans to construct entertainment, recreation, 
lodging, offices, retail and/or other complementary and/or supporting facilities (collectively, the 
"West Haymarket Project") in the area shown on the map attached hereto as Exhibit A and 
incorporated herein by reference ("Project Area").  The West Haymarket Project will include, 
among other things, an approximately 16,000-seat arena (the "Arena"), an ice center facility (the 
"Ice Center"), a district energy facility, and upgrades to parking, utilities, and surface transportation 
access to the area. 
 

B. The West Haymarket Project requires the acquisition and redevelopment of certain 
real property, including real property currently owned or controlled by BNSF.  City anticipates the 
acquisition of all necessary rights-of-way, easements, or other interests in land by voluntary 
purchase if possible, or by condemnation if necessary, for the real property related to the West 
Haymarket Project.  In order to avoid the expense and delay of such condemnation action by City, 
BNSF is willing to quitclaim to City and City is willing to accept all of BNSF's right, title and interest, 
if any, in and to the needed BNSF property in lieu of such condemnation action on the terms and 
conditions set forth in herein. 
 
 C. BNSF owns or has an interest in certain parcels of real estate in the Project Area 
("Existing BNSF Property").  The Existing BNSF Property is legally described in and identified as 
all or part of Parcels 1, 3, 6, 8, 19, 22-26, 31, 40, 42-47, 53-60, 67, 69, and 71 on the Title 
Insurance Commitment (as defined in the Exchange Agreement [defined below]) and the Survey 
(as defined in the Exchange Agreement).  The Existing BNSF Property also includes Lots 1-3, 
Block 286, Original Plat of Lincoln.  The Existing BNSF Property is shown on the map attached 
hereto as Exhibit B and incorporated herein by reference. 
 
 D. BNSF will retain its ownership interest in and continue railroad operations on certain 
portions of the Existing BNSF Property as shown on the attached Exhibit B-1 and incorporated 
herein by reference ("Retained BNSF Property") during and after construction of the West 
Haymarket Project.  BNSF's interest, if any, in the remaining portions of the Existing BNSF 
Property (totaling approximately 41 acres) as shown on Exhibit B-1 attached hereto ("Transferred 
BNSF Property") will be quitclaimed to City by quit claim deed and used for the West Haymarket 
Project.  The Transferred BNSF Property consists of all of Parcels 3, 8, 19, 24, 31, 42, 43, 58, 59, 
60, and 71 and part of Parcels 1, 6, 22, 25, 40, 44, 47, 55-57 and Lots 1-3, Block 286, Original 
Lincoln.  In addition, BNSF will quitclaim to City by quit claim deed and bill of sale all of BNSF's 
rights, title and interest, if any, in the existing BNSF railroad bridge over Salt Creek ("BNSF 
Bridge") as shown on the attached Exhibit C and incorporated herein by reference. 
 
 E. Certain streets and alleys in the Project Area, as shown on Exhibit D, attached 
hereto and incorporated herein by reference have been previously platted and dedicated to City 
(collectively "Existing City Streets and Alleys").  As part of the West Haymarket Project, City will 
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vacate the Existing City Streets and Alleys and create other new streets and alleys to serve the 
West Haymarket Project.  A portion of the Existing City Streets and Alleys will be vacated subject 
to title to the real property comprising the vacated Existing City Streets and Alleys being retained 
by City ("Vacated Right of Way/Retained City Property") as shown on Exhibit D-1, attached 
hereto and incorporated herein by reference.  The remaining balance of the Existing City Streets 
and Alleys (i.e., within the Future BNSF Corridor [defined below]) as shown on Exhibit D-1 
attached hereto will be vacated by City and title to the real property transferred to BNSF by quit 
claim deed as part of the Land Exchange described below ("Vacated Right of Way/Replacement 
BNSF Property").  
 
 F. BNSF may have certain reversionary and/or other real estate claims, ordinance 
rights, licenses, easements and interest relating to providing rail service over the Vacated Right of 
Way/Retained City Property shown on Exhibit D-1 attached hereto (collectively "BNSF 
Reversionary Interests") and over certain other City streets and alleys immediately abutting the 
Project Area ("Other BNSF Reversionary Interests") as shown on Exhibit S, attached hereto and 
incorporated herein by reference.  BNSF will quitclaim any and all BNSF Reversionary Interests 
and Other BNSF Reversionary Interests to City by quit claim deed as part of the Land Exchange.  
BNSF will reasonably cooperate with City to amend or extinguish any ordinance rights BNSF may 
have to occupy for rail transportation purposes (i) the Vacated Right of Way/Retained City Property 
and (ii) certain other City streets and alleys to be relinquished as shown on Exhibit S.  
 
 G. Implementation of the West Haymarket Project will require City to acquire from 
Union Pacific Railroad Company ("UP") certain parcels of real property or railroad rights-of-way 
("Existing UP Property") as shown on the attached Exhibit E and incorporated herein by 
reference.  After acquiring the Existing UP Property, City will retain portions of the Existing UP 
Property ("UP/City Retained Property"), as shown on the attached Exhibit E-1 and incorporated 
herein by reference, and will convey certain other portions of the Existing UP Property to BNSF 
("UP/Replacement BNSF Property") as shown on Exhibit E-1 attached hereto. 
 

H. Implementation of the West Haymarket Project will further require City to acquire 
certain parcels of real property as shown on the attached Exhibit F, and incorporated herein by 
reference, from certain third parties ("Third Party Properties").  After acquiring the Third Party 
Properties, City will retain portions of the Third Party Properties, as shown on the attached Exhibit 
F-1 and incorporated herein by reference ("Third Party/Retained City Property"), and will convey 
the remaining portions of the Third Party Properties, as shown on Exhibit F-1 attached hereto, to 
BNSF ("Third Party/Replacement BNSF Property"). 
 
 I. The Vacated Right of Way/Replacement BNSF Property, UP/Replacement BNSF 
Property, and Third Party/Replacement BNSF Property are hereinafter collectively referred to as 
the "Replacement BNSF Property".  The Replacement BNSF Property consists of parcels 
identified in the Title Insurance Commitments BNSF001 and BNSF002 and the Survey as Tract 1 
(Parcels 1-16), Tract 2, Tract 3, Tract 4, Tract 5 and Tract 6.  The Replacement BNSF Property is 
shown on the maps attached hereto as Exhibit G and Exhibit G-1 and incorporated herein by 
reference.  The Replacement BNSF Property and the Retained BNSF Property is hereinafter 
referred to as the "Future BNSF Corridor" and is shown on Exhibit H attached hereto and 
incorporated herein by reference. 
 
 J. Implementation of the West Haymarket Project will also require City to perform 
certain Rights of Entry Work (defined below) pursuant to the Rights of Entry (defined below).  The 
Storm Water Mitigation Area (defined below), the Soil Staging Area (defined below), and the 
location of the Pedestrian Bridge (defined below) are shown on Exhibits I-1, I-2, I-3, and I-4, which 
are attached hereto and incorporated herein by reference. 
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 K. As part of the Land Exchange, BNSF will quitclaim to City BNSF's interest, if any, in 
and to the Transferred BNSF Property, BNSF Reversionary Interests, Other BNSF Reversionary 
Interests, BNSF Bridge (collectively "Replacement City Property").  The Replacement City 
Property is shown on the map attached hereto as Exhibit J and incorporated herein by reference.  
The Replacement City Property currently includes ballast, rail, railcar storage tracks, rail switching 
facilities, communication systems, utilities, buildings and other related railroad improvements 
(collectively "BNSF Existing Improvements").  BNSF shall have the right, but not the obligation, 
to remove all or any portion of the BNSF Existing Improvements (excluding the BNSF Bridge and 
related support structure, which BNSF shall have no right or obligation to remove) prior to 
quitclaiming BNSF's interest, if any, in and to the underlying real property to City, as set forth in 
more detail in the Exchange Agreement.  Any BNSF Existing Improvements not removed by BNSF 
shall be conveyed to City concurrently with the underlying real property and become the property 
of City upon conveyance of the underlying real property.  The Vacated Right of Way/Retained City 
Property, UP/Retained City Property, and Third Party/Retained City Property are collectively 
referred to as the "Retained City Property".  The Replacement City Property and the Retained 
City Property is hereinafter referred to as the "Future City Property" and is shown on Exhibit K 
attached hereto and incorporated herein by reference. 
 
 L. Implementation of the West Haymarket Project will also require BNSF to perform the 
BNSF Work (defined below).  Pursuant to a letter agreement dated October 11, 2010 between 
BNSF and City, a copy of which is attached hereto as Exhibit W and incorporated herein by 
reference, City has requested BNSF to advance certain track removal and crossing construction 
work. 
 

M. In 2008 City, at its expense, engaged HWS Consulting Group, Inc. ("HWS") to 
prepare preliminary design of the BNSF Track Work (defined below) which was completed and 
submitted to City and BNSF in December 2008 ("BNSF Track Work 30% Design").  
Subsequently, BNSF, at its expense, engaged HWS to advance the BNSF Track Work 30% 
Design to a 60% preliminary design ("BNSF Track Work 60% Design") in order to refine trackage 
quantities and project cost estimates to complete the BNSF Track Work which was completed and 
submitted to City and BNSF on April 1, 2009.   
 
 N. In association with the BNSF Track Work 60% Design, BNSF, at its expense, 
prepared the preliminary design and construction cost estimates for the BNSF Signals and 
Facilities Work (defined below) ("BNSF Signals and Facilities Work Preliminary Design") and 
for BNSF Utilities Work (defined below) ("BNSF Utilities Work Preliminary Design") on the 
Future BNSF Corridor and other property owned, controlled, or to be acquired by BNSF.  The 
BNSF Signals and Facilities Work Preliminary Design and BNSF Utilities Work Preliminary Design 
will serve as a general guideline for preparation of the BNSF Signal and Facilities Work Final 
Design and BNSF Utilities Work Final Design, subject to further review and revision by BNSF.  The 
BNSF Signal and Facilities Work Final Design and BNSF Utilities Work Final Design will be 
prepared and completed by BNSF as part of the Included BNSF Work, and submitted to City as 
information with respect to the sequence of actions for completion of the BNSF Work.  The BNSF 
Signals and Facilities Work Final Design and BNSF Utilities Work Final Design will be completed 
and submitted to City as information on the date shown on the Timeline.  Notwithstanding any 
provision in this Master Agreement, the Exchange Agreement, or the C&M Agreement (defined 
below) to the contrary, upon request of City, BNSF shall commence preparation of all or part of the 
BNSF Signal and Facilities Work Final Design and/or BNSF Utilities Work Final Design prior to the 
dates shown in the Timeline; provided that the request of City shall be in writing and shall contain 
an affirmation on the part of City to reimburse BNSF for all reasonable design costs incurred in 
preparing the BNSF Utilities Work Final Design.  Pursuant to a letter agreement dated September 
28, 2010 between BNSF and City, a copy of which is attached hereto as Exhibit V and 
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incorporated herein by reference, City has requested that BNSF prepare the BNSF Signals Final 
Design and Telecommunication's order and procure materials for tower relocation in the wye. 
 

O. In 2010, BNSF, pursuant to a letter agreement with City dated February 12, 2010, a 
copy of which is attached as Exhibit U hereto, engaged HWS to advance the BNSF Track Work 
60% Design to final design ("BNSF Track Work Final Design") in order to finalize trackage 
quantities and project cost estimates to complete the BNSF Track Work.  The BNSF Track Work 
Final Design entitled West Haymarket Track Relocation and dated August 13, 2010, has been 
provided to City and Amtrak on August 13, 2010. 

 
P. The BNSF Track Work Final Design, the final design of the BNSF Signals and 

Facilities Work ("BNSF Signals and Facilities Work Final Design"), and the final design of the 
Utilities Work ("BNSF Utilities Work Final Design") are sometimes collectively referred to as 
"BNSF Work Final Design". 
 
 Q. Implementation of the West Haymarket Project will also require preparation of the 
City Work Final Design (defined below) by City or others and the completion and Operation 
(defined below) of the Arena, Ice Center, City Amtrak Work (defined below), Storm Water 
Mitigation Work (except for the 2010 Storm Water Mitigation Work [defined below]), 2010 Sanitary 
Sewer Work (defined below), Fiber Optic Work (defined below) and Public Utilities Work (defined 
below), (collectively "City Work").  Notwithstanding anything to the contrary herein, the City Work, 
BNSF Work and any other work that is or becomes a part of the West Haymarket Project shall be 
at City's cost and expense, except only to the extent that BNSF becomes responsible for costs to 
construct the Included BNSF Work in excess of $44,000,000 as described in Section 2.7.4. 

 
R. As part of the West Haymarket Project, City, at its expense, engaged Olsson 

Associates ("Olsson") and other professional designers to prepare preliminary design for the West 
Haymarket Project and the Rights of Entry Work (collectively "Preliminary City Design").  The 
Preliminary City Design is on file with the City Clerk's Office for the City of Lincoln and incorporated 
herein by reference.  The Preliminary City Design includes work that will generally be implemented 
by City or third parties.   
 

S. City, at its expense, has engaged Olsson to advance the Preliminary City Design for 
the Storm Water Mitigation Work to final design ("2010 Storm Water Mitigation Work Final 
Design") for the Storm Water Mitigation Area, but excluding the area north of the Future BNSF 
Corridor in order to permit BNSF to complete the final design of the BNSF Track Work.  The Storm 
Water Mitigation Work for the Storm Water Mitigation Area shown on the Timeline (defined below) 
to be carried out in calendar year 2010, excluding the area north of the Future BNSF Corridor, shall 
be the "2010 Storm Water Mitigation Work", and BNSF shall complete the 2010 Storm Water 
Mitigation Work as part of the BNSF Additional City Cost Work.  The 2010 Storm Water Mitigation 
Work Final Design entitled West Haymarket Track Relocation and dated August 13, 2010, has 
been provided to City on August 13, 2010. 
 

T. City, at its expense, has engaged Olsson to advance the Preliminary City Design for 
three sanitary sewer lines and related improvements shown on the Timeline to be constructed in 
2010 ("2010 Sanitary Sewer Work") to final design ("2010 Sanitary Sewer Work Final Design") 
in order to permit BNSF to complete the final design on the BNSF Track Work.  The 2010 Sanitary 
Sewer Work Final Design entitled West Haymarket Utility Relocation (2010) (City Project #870501) 
and dated August 31, 2010, has been completed, reviewed and approved by City and BNSF on 
September 2, 2010.  City, at its expense, will commence and complete the construction of the 2010 
Sanitary Sewer Work in accordance with the Timeline, provided that any and all obstacles, if any, 
preventing or otherwise impacting City’s ability to undertake and/or complete the 2010 Sanitary 
Sewer Work have been resolved to City’s sole satisfaction. 
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U. Under the terms and conditions of this Master Agreement, City will complete the 

balance of the final design of the City Work ("Balance of City Work Final Design") based upon 
the general framework of the Preliminary City Design.  The 2010 Storm Water Mitigation Work 
Final Design, 2010 Sanitary Sewer Work Final Design and Balance of City Work Final Design are 
sometimes collectively referred to as "City Work Final Design". 
 
 

AGREEMENTS 
 

NOW, THEREFORE, in consideration of the benefits accruing to the Parties, as described 
herein, and incorporating all of the above referenced Recitals into the agreements below as if fully 
set forth therein, the Parties do mutually agree as follows: 
 

1. LAND EXCHANGE.  Concurrently with the execution of this Master Agreement, 
BNSF and City shall enter into a property exchange agreement ("Exchange Agreement") for the 
exchange of the Replacement BNSF Property and the Cash Payment (as defined in the Exchange 
Agreement) for the Replacement City Property ("Land Exchange"). 
 

2. BNSF WORK. 
 
  2.1 "BNSF Work" shall collectively mean: 
 

(i) BNSF's removal, at BNSF's sole election, of all or any portion of BNSF 
Existing Improvements upon the Future City Property (other than the BNSF 
Bridge and related support structure) ("BNSF Removal Work"); BNSF shall 
terminate the use of certain BNSF Existing Improvements upon the Future 
City Property in accordance with the Timeline and BNSF Work Final Design; 
provided, however, that BNSF may, with City’s agreement, which shall not 
be unreasonably withheld, continue using the BNSF Existing Improvements 
upon the Future City Property for a limited time if such termination would 
result in BNSF's inability to provide railroad operations.  The rights and 
obligations of BNSF and City with respect to removal of the BNSF Existing 
Improvements are as set forth in the Exchange Agreement; 

 
(ii) BNSF's design, site grade and construction of replacement tracks, 

crossovers, switches and related improvements, including related trackage 
for the BNSF Amtrak Work (defined below) (collectively "BNSF Track 
Work"); 

 
(iii) BNSF's design and construction of signal systems, communication lines and 

systems, electrical systems, Microwave Work (defined below) facilities, 
buildings, and improvements on the Future BNSF Corridor and other 
property owned, controlled, or to be acquired by BNSF (collectively "BNSF 
Signal and Facilities Work") (the BNSF Track Work and BNSF Signals and 
Facilities Work is sometimes collectively referred to as "BNSF Replacement 
Work") (the BNSF Removal Work and the BNSF Track Work are generally 
shown or listed on Exhibit L attached hereto and incorporated herein by 
reference); BNSF shall complete the BNSF Replacement Work on the 
Future BNSF Corridor and other property owned, controlled, or to be 
acquired by BNSF, all generally in accordance with the Timeline and BNSF 
Work Final Design; provided that BNSF shall have the flexibility and 
discretion to determine the final design, configuration, and elements 
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comprising any of the BNSF Replacement Work based on BNSF's 
operational needs without notice to or approval of City, as long as any such 
unilateral changes by BNSF do not cause any BNSF Additional City Cost 
Work (defined below), adverse impact to the dates in the Timeline for the 
City Closings as defined in the Exchange Agreement, and/or adverse impact 
to the dates in the Timeline for BNSF to complete the BNSF Work; 

 
(iv) the Microwave Work, as described in Section 6 below; 
 
(v) the BNSF Amtrak Work, as described in Section 7 below; 

 
(vi) the BNSF Utilities Work, as described in Section 8.1 below; 

 
(vii) the 2010 Storm Water Mitigation Work, as described in Recital S above; 

 
(viii) BNSF's obtaining any NPDES Approval (defined below), issuing any 

necessary STB Notification (defined below), and obtaining any necessary 
STB Approval (each as described in Section 14 below); 

 
(ix) BNSF's activities related to shutting down and remobilizing, whether as a 

result of weather, delays in property acquisition, or otherwise, and including 
without limitation protecting job sites; 

 
(x) BNSF's activities and temporary operating measures necessary or desirable 

to compensate for any failure by City to timely acquire and convey to BNSF 
the Replacement BNSF Property or otherwise meet the dates set forth in the 
Timeline; 

 
(xi) any related railroad engineering, inspection, flagging, coordination, labor, 

planning, design, accounting, legal, consultants, investigations, testing, 
overhead, and administration;  

 
(xii) removal and loading of Removed Tracks & Ties (as defined in the Exchange 

Agreement) on BNSF railcars for shipment to a disposal site as described in 
Section 11.2.6 of the Exchange Agreement, and; 

 
(xiii) shipping and disposal of railroad ties removed from the Replacement City 

Property. 
 

All BNSF Work is either Included BNSF Work or BNSF Additional City Cost Work.  The 
performance of the BNSF Work is divided into the 2010 BNSF Work (as described in Section 2.5 
below), the 2011 BNSF Work (as described in Section 2.6.1 below), and the 2012 BNSF Work (as 
described in Section 2.6.2 below). 
 
  2.2 "Included BNSF Work" shall collectively mean: 
 

(i) the BNSF Work listed on Exhibit X-1 attached hereto and incorporated by 
reference herein; 

 
(ii) BNSF's completion of the BNSF Work Final Design;  
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(iii) BNSF's preliminary engineering, design, and contract preparation costs, and 
the costs and fees of its outside consultants and attorneys, even though 
such work may have preceded the Effective Date above; and 

 
(iv) BNSF’s cost to ship and dispose of railroad ties removed from the 

Replacement City Property. 
 

The BNSF Work Payment Amount (defined below) is based on the Parties' agreement and 
understanding that (a) all grading included in the BNSF Work will be completed in 2010; (b) no 
BNSF Work will be performed between Thanksgiving and April 1; and (c) minimal or no overtime 
costs will be incurred in performing the BNSF Work.  City shall be responsible for any costs or 
expenses arising as a result of the failure or non-occurrence of any or all of the foregoing items, 
and such costs and expenses shall be BNSF Additional City Cost Work.  Except as set forth in this 
Master Agreement, the Exchange Agreement, C&M Agreement, and the Rights of Entry, BNSF has 
no knowledge of any BNSF requirements to facilitate and accommodate the BNSF Work that are 
not reflected in the Included BNSF Work.  For purposes of this section, BNSF's knowledge is 
limited to the current actual knowledge of Robert J. Boileau, P.E., Assistant Vice President, 
Engineering Services. 
 

2.3 "BNSF Additional City Cost Work" shall collectively mean: 
 

(i) the costs and expenses of any and all additional BNSF Work required 
beyond the Included BNSF Work or requested or approved by City as BNSF 
Additional City Cost Work; 

 
(ii) the increased costs and expenses of the Included BNSF Work caused by 

delays due to (a) the failure of City to timely satisfy any of the Section 2.4 
conditions precedent to BNSF's obligation to commence the BNSF Work, or 
(b) any act or omission of City, including without limitation City’s failure to 
timely acquire and convey to BNSF the Replacement BNSF Property or 
otherwise meet the dates set forth in the Timeline, notwithstanding City's use 
of commercially reasonable efforts to do so, or (c) BNSF’s failure to meet the 
dates set forth in the Timeline, notwithstanding BNSF’s use of commercially 
reasonable efforts to do so; 

 
(iii) the costs and expenses related to the items described in Exhibit W attached 

hereto and incorporated herein by reference; 
 

(iv) the costs and expenses related to the items listed in Exhibit X-2 attached 
hereto and incorporated herein by reference; 

 
(v) BNSF's costs and expenses to complete the 2010 Storm Water Mitigation 

Work; 
 

(vi) BNSF's costs and expenses for construction of any temporary crossings 
requested by the City or otherwise arising out of the West Haymarket 
Project; 

 
(vii) BNSF's flagging costs and expenses as described in Article III of the C&M 

Agreement; 
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(viii) Pedestrian Bridge maintenance costs and expenses incurred by BNSF as 
described in Exhibit HH attached hereto and incorporated herein by 
reference; 

 
(ix) BNSF's costs and expenses for installation and/or relocation of microwave 

tower equipment as described in Section 6 below; 
 

(x) any costs and expenses incurred by BNSF for the Fiber Optic Work as 
described in Section 8.2 below; 

 
(xi) any costs and expenses incurred by BNSF for the Public Utilities Work as 

described in Section 8.3 below; 
 

(xii) any costs and expenses incurred by BNSF for the parking rights 
relinquishment as described in Section 18 below; 

 
(xiii) BNSF's costs and expenses for railroad track and tie removal from the 

Replacement City Property and loading such railroad ties onto BNSF railcars 
for shipment to a disposal site for disposal; 

 
(xiv) any costs and expenses for which City is responsible that are incurred by 

BNSF; 
 

(xv) any BNSF Work that is not listed in Section 2.2 above; and 
 

(xvi) applicable additives for (i) – (xv) above at the applicable government rate. 
 

City acknowledges and agrees that any delay described in Section 2.3(ii) above could be 
greater than the number of days affected by such events if the delay causes BNSF or City to miss 
applicable construction seasons or BNSF's work force schedules, or causes any Governmental 
Approvals to expire. 
 

2.4 Commencement of BNSF Work.  Unless otherwise stated herein, BNSF 
shall have no obligation to commence any portion of the BNSF Work until (i) the First Closing (as 
defined in the Exchange Agreement) has been completed; (ii) City has made arrangements 
satisfactory to BNSF to acquire (including by condemnation if necessary) and convey to BNSF by 
the completion date such remaining Third Party/Replacement Property as is needed for the BNSF 
Work as shown on the Timeline and not conveyed to BNSF at the First Closing, and BNSF has 
approved the condition of such Third Party/Replacement Property; (iii) the Escrow Account 
(defined below) has been fully funded; (iv) the BNSF Work Payment Amount has been disbursed 
to BNSF from the Escrow Account in accordance with the Construction Draw Schedule (defined 
below) as set forth herein; (v) BNSF has issued any STB Notification required for the 2010 BNSF 
Work and has obtained the NPDES Approval required for the 2010 BNSF Work, (vi) BNSF has 
approved any terms or conditions of, and City has obtained, all other Governmental Approvals 
necessary for the 2010 BNSF Work, the 2010 Storm Water Mitigation Work, the 2010 Sanitary 
Sewer Work, the UP Work, the 2011 BNSF Work, and the 2012 BNSF Work, other than any STB 
Approval that may be later required to be obtained by BNSF for the 2011 BNSF Work or the 2012 
BNSF Work, and (vii) any and all obstacles, if any, preventing or otherwise impacting BNSF's 
ability to continue to provide railroad operations in the Project Area have been resolved to BNSF's 
sole satisfaction. 
 

2.5 Commencement and Completion of 2010 BNSF Work.  Following 
satisfaction of the conditions in Section 2.4 above, or if such conditions have been waived in 
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writing by BNSF, BNSF will promptly commence the 2010 BNSF Work after receiving written notice 
from City to proceed ("2010 Notice to Proceed") with such 2010 BNSF Work.  BNSF shall use 
commercially reasonable efforts to complete the 2010 BNSF Work (defined below) on or before the 
completion date for the 2010 BNSF Work established in the Timeline.  The "2010 BNSF Work" 
shall be the BNSF Work shown on the Timeline to be carried out in calendar year 2010. 
 

2.6 Commencement and Completion of 2011 BNSF Work and 2012 BNSF 
Work.  Unless otherwise stated herein, BNSF shall have no obligation to commence any portion of 
the 2011 BNSF Work and 2012 BNSF Work until (i) the Second BNSF Closing (as defined in the 
Exchange Agreement) has been completed; (ii) City has completed all third party relocations as 
described in Section 13 below; (iii) BNSF has obtained required STB Approval, if any, for the 2011 
BNSF Work and 2012 BNSF Work; and (iv) any and all obstacles, if any, preventing or otherwise 
impacting BNSF's ability to continue to provide railroad operations in the Project Area have been 
resolved to BNSF's sole satisfaction.  Following satisfaction of such conditions or if such conditions 
have been waived in writing by BNSF, BNSF will promptly commence the 2011 BNSF Work and 
2012 BNSF Work after receiving written notice from City to proceed ("2011/2012 Notice to 
Proceed") with such 2011 BNSF Work and 2012 BNSF Work.  BNSF shall use commercially 
reasonable efforts to complete the 2011 BNSF Work and 2012 BNSF Work on or before the 
completion dates for the 2011 BNSF Work and the 2012 BNSF Work established in the Timeline.  
 

2.6.1 2011 BNSF Work.  The "2011 BNSF Work" shall be the BNSF Work 
shown on the Timeline to be carried out in calendar year 2011. 
 

2.6.2 2012 BNSF Work.  The "2012 BNSF Work" shall be the BNSF Work 
shown on the Timeline to be carried out in calendar year 2012. 
 

2.7 Payments. 
 

2.7.1 Escrow Account.  Prior to the First Closing, City shall establish with 
U.S. Bank National Association, a national banking association, ("Escrow Agent") an escrow 
account (the "Escrow Account") pursuant to joint escrow instructions executed by City and BNSF 
("Escrow Agreement") attached hereto as Exhibit Z and incorporated herein by reference.  The 
Escrow Agreement shall direct Escrow Agent to deposit, hold in trust for BNSF's benefit, and 
periodically disburse the funds in the Escrow Account according to the Construction Draw 
Schedule attached hereto as Exhibit Z-1 and incorporated herein by reference ("Construction 
Draw Schedule").  City shall be solely responsible for all costs and expenses associated with the 
Escrow Account; however, interest accrued on the Escrow Account shall be for City's benefit. 
 

2.7.2 Escrow Account Deposits.  Prior to the First Closing, City shall 
deposit the BNSF Work Payment Amount, and the initial amounts attributable to BNSF Additional 
City Cost Work as set forth on the Construction Draw Schedule into the Escrow Account.  City shall 
deposit those additional amounts listed on the Construction Draw Schedule for the BNSF 
Additional City Cost Work according to the schedule on the Construction Draw Schedule, and any 
incremental amounts for BNSF Additional City Cost Work over and above the amounts listed on 
the Construction Draw Schedule shall be deposited by City within fifteen (15) days following City's 
receipt of (i) written notice of the amount by which the Escrow Account needs to be increased, and 
(ii) the reason therefor set forth in reasonable detail. 
 

2.7.2.1 In addition to its other rights and remedies under this Master 
Agreement, if any quarterly payment is not paid within fifteen (15) days after due in accordance 
with the Construction Draw Schedule then BNSF shall have the unilateral right to suspend the 
BNSF Work until the applicable quarterly payment is paid.  Any payments made to BNSF 
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hereunder shall not result in any waiver of contractual rights of City to later maintain an action for 
breach of this Agreement. 
 

2.7.2.2 BNSF shall have no obligation to undertake any BNSF 
Additional City Cost Work, and shall have the right to suspend other BNSF Work as necessary, 
until (i) the Escrow Account has been increased by an amount equal to the cost of such BNSF 
Additional City Cost Work, (ii) the dates in the Timeline are extended by the number of days 
reasonably requested by BNSF as a result of any delays related to such Additional City Cost Work, 
and (iii) the Escrow Agreement and the Construction Draw Schedule are amended by BNSF and 
City to reflect the increased BNSF Additional City Cost Work and Escrow Agent is notified of such 
amendment. 
 

2.7.3 Escrow Account Disbursements.  The Escrow Agreement will direct 
Escrow Agent to disburse payments from the Escrow Account to BNSF on the first day of each 
quarter in advance in accordance with the Construction Draw Schedule. 
 

2.7.4 BNSF Work Payment Amount.  City will pay BNSF and BNSF will 
accept as full and complete payment for all of BNSF's costs, expenses, and fees for the Included 
BNSF Work, the sum of Forty-Four Million and no/100 Dollars ($44,000,000.00) ("BNSF Work 
Payment Amount").  Except as provided herein, any cost to construct the Included BNSF Work in 
excess of $44,000,000.00 shall be the sole responsibility of BNSF.   

 
2.7.5 BNSF Additional City Cost Work.  The BNSF Additional City Cost 

Work shall be the sole responsibility of City, and the Escrow Account shall be increased by the 
amount of such additional and incremental costs and expenses.  BNSF and City shall remain in 
contact during the performance of the BNSF Work, and shall meet as reasonably necessary 
regarding coordination of budgeting and scheduling. 
 

2.7.6 Credit for Costs of BNSF Work Final Design. 
 

2.7.6.1 City shall be entitled to take as a credit toward the BNSF 
Work Payment Amount an amount equal to all costs previously paid by City to BNSF prior to City's 
deposit of the BNSF Work Payment Amount into the Escrow Account solely for the preparation of 
the BNSF Track Work Final Design. 
 

2.7.6.2 City shall be entitled to take as a credit toward the BNSF 
Work Payment Amount an amount equal to all costs previously paid by City to BNSF prior to City's 
deposit of the BNSF Work Payment Amount into the Escrow Account solely for the preparation of 
the BNSF Signal and Facilities Work Final Design and/or BNSF Utilities Work Final Design and for 
the purchase of materials needed for a relocation of the tower in the wye, as described in Section 
6 below. 
 

 2.7.6.3 City shall be entitled to take as a credit toward the 
BNSF Work Payment Amount an amount equal to all costs previously paid by City to Qwest 
Communications Company LLC prior to City's deposit of the BNSF Work Payment Amount into the 
Escrow Account solely for the cost of longitudinal conduits that are included in the BNSF Fiber 
Optic Communications. 
 

2.8 Work Force; Applicable Standards.  BNSF will be responsible for the BNSF 
Work Final Design and construction and implementation of the BNSF Work Final Design, using 
either its own forces or by contract with others in accordance with BNSF's labor agreements as 
determined by BNSF.  All BNSF Work will meet applicable BNSF or American Railway Engineering 
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and Maintenance-of-Way Association standards, as determined by BNSF in BNSF's reasonable 
discretion. 
 

3. RIGHTS OF ENTRY.  The West Haymarket Project requires that BNSF grant 
certain license and/or permanent or temporary easement rights to City and certain third parties 
(each a "Right of Entry" and, in multiples, "Rights of Entry") for certain activities on BNSF's 
property (each a "Right of Entry Work" and collectively, "Rights of Entry Work").  BNSF shall 
grant the Rights of Entry described in this Section 3 subject to the following: 
 

3.1 Rights of Entry Work Design.  The Preliminary City Design is hereby 
accepted by BNSF and will become the basis for the more detailed and final design, specifications 
and construction documents for the Rights of Entry Work ("Rights of Entry Work Final Design").  
The Rights of Entry Work Final Design will be prepared and completed by City and submitted to 
Gerald Maczuga, Project Engineer for BNSF’s review and written approval.  City's commencement 
of the applicable Rights of Entry Work shall not begin until the applicable Rights of Entry Work 
Final Design has been coordinated with the BNSF Work and approved in writing by BNSF, which 
approval shall not be unreasonably withheld.  BNSF shall so approve or reject the Rights of Entry 
Work Final Design within thirty (30) days after BNSF's receipt thereof and, if rejected, the reasons 
for such rejection shall be set forth in reasonable detail.  Corrected plans for the Rights of Entry 
Work Final Design shall be approved or rejected in the manner hereinbefore provided.  Any 
approval by BNSF shall mean only that the applicable subject matter meets the subjective 
standards of BNSF, and such approval by BNSF shall not be deemed to mean that any plans and 
specifications or construction is adequate, structurally sound, appropriate, or that any plans and 
specifications or construction meet applicable regulations, laws, statutes or local ordinances and/or 
building codes.  City will be solely responsible for determining whether its plans and specifications, 
construction, and maintenance (i) are adequate and meet its needs and (ii) will provide for safe 
operation. 
 

3.2 Grants of Rights of Entry.  BNSF agrees to grant rights of entry for the 
following Rights of Entry Work over the applicable Existing BNSF Property and Future BNSF 
Corridor in the forms as set forth below, and at the times set forth below, and without additional 
monetary consideration: 
 

3.2.1 Access to Initial West Haymarket Project.  At the Second BNSF 
Closing, BNSF will grant to City, including its authorized employees, agents, contractors, invitees, 
and subcontractors (such representatives of either Party are referred to collectively as its 
"Personnel"), a temporary Right of Entry (the "Temporary Access License for Initial 
Construction") in the form attached hereto as Exhibit EE and incorporated by reference herein, to 
provide access to and from the east Hole in the Donut using the three (3) areas on the Future City 
Property labeled as "Temporary Access Road" generally located at Q, R and T Streets and shown 
as blue on Exhibits J-2 and M-1, both attached hereto and incorporated herein by reference, in 
order for City and its Personnel to implement final design, site preparation, grading, utilities, 
roadways, and initial construction for the West Haymarket Project on those portions of the 
Transferred BNSF Property that have been quitclaimed to City in the Second BNSF Closing. 
 

3.2.2 Storm Water Mitigation.  On or before the First Closing, BNSF will 
grant to City and its Personnel: 
 

(a) a temporary Right of Entry (the "Temporary Grading License for 
Storm Water Mitigation") in the form attached hereto as Exhibit FF-1 incorporated by reference 
herein for grading as part of the Storm Water Mitigation Work (as defined below) on the areas 
labeled on Exhibit I-1 as "Stormwater Mitigation Grading Completed Under City Project" and 
shown purple with symbols (not crosshatched). 
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(b) a permanent Right of Entry (the "Storm Water Mitigation 

Easement") in the form attached hereto as Exhibit FF incorporated by reference herein for ingress 
and egress, site preparation, construction, reconstruction, inspection, use, operation, maintenance, 
repair and replacement (collectively "Operate" or "Operation") of a detention area and related 
drainage appurtenances for storm water management and mitigation (collectively "Storm Water 
Mitigation") within the areas labeled on Exhibit I-2 as "New Perm. Easement" and shown in gold  
 
The site preparation and initial construction of the Storm Water Mitigation shall be referred to 
herein collectively as the "Storm Water Mitigation Work".  The drainage system will be free-
draining and designed to not raise the average water level any higher or closer to the tracks than 
that average water level existing as of the date of this Master Agreement, including "no net rise" 
based on and factoring in the anticipated construction of a fourth BNSF main track.  The Operation 
of the Storm Water Mitigation will tie into the existing storm drainage system, and City will ensure 
that no wetlands subject to jurisdiction of a federal, state, or local agency or wetland mitigation 
areas will be created or established on any portion of the Future BNSF Corridor.  City will be solely 
responsible for monitoring and maintaining the Storm Water Mitigation in good working condition 
so that no new wetlands subject to jurisdiction of a federal, state, or local agency are created or 
established on any portion of the Future BNSF Corridor.  City will be responsible under the 
applicable Right of Entry for any impact to the Future BNSF Corridor and/or Liabilities (as defined 
below) arising out of the Storm Water Mitigation, including without limitation costs and 
assessments, additional fees for runoff capacity, and damage to track structure and environmental 
liabilities arising from increased drainage and run-off from increases in the impervious surfaces.  If, 
despite the foregoing obligations of City, any wetlands subject to jurisdiction of a federal, state, or 
local agency do arise on any portion of the Future BNSF Corridor as a result of the Storm Water 
Mitigation, City will be responsible for providing off-site mitigation for such wetlands subject to 
jurisdiction of a federal, state, or local agency, for filling and removing such wetlands from the 
Future BNSF Corridor, and all other costs and obligations of wetlands compliance.  City's 
obligations under this Section 3.2.2 shall be incorporated into the applicable Right of Entry, and 
shall survive expiration or termination of this Master Agreement, the C&M Agreement, and the 
Exchange Agreement, and all Closings (as defined in the Exchange Agreement) under the 
Exchange Agreement. 
 

3.2.3 Soil Staging Areas.  At the First Closing, BNSF will grant to City and 
its Personnel, a temporary Right of Entry (the "Temporary Access License for Soil Staging)") in 
the form attached hereto as Exhibit GG, incorporated by reference herein, to and from the north 
Hole in the Donut using the areas labeled as "Temporary Access Road" and shown as blue on 
Exhibit I-3 attached hereto and incorporated herein by reference, solely for the purposes of 
ingress and egress to one or more staging areas on land owned by the City, which City intends to 
use for segregation by City of suitable and unsuitable fill for development that may be necessary to 
address both known and unknown areas of environmental contamination subject to a remedial 
action plan approved by BNSF and the applicable governing jurisdiction or jurisdictions (collectively 
"Soil Staging Areas").  The location and manner of operation of any Soil Staging Areas will be 
determined by City and subject to prior written approval by BNSF with respect to distances from 
trackage, and blockage of access roads.  No portion of the Soil Staging Areas shall be located on 
any property then-owned by BNSF or any portion of the Future BNSF Corridor.  City will be 
responsible under the applicable Right of Entry for any Liabilities arising out of the Soil Staging 
Area, including without limitation environmental liabilities (including re-use and/or disposal of any 
material), as set forth in more detail in the applicable Right of Entry. 
 

3.2.4 Pedestrian Bridge.  At the Third City Closing (as defined in the 
Exchange Agreement), BNSF will grant to City and its Personnel:  
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(a) a temporary Right of Entry (the "Temporary Access License for 
Construction Staging - Pedestrian Bridge ") in the form attached hereto as Exhibit HH-1, 
incorporated by reference herein, for the initial access to, site preparation for, and the initial 
construction of the Pedestrian Bridge on the areas shown in the inset cloud in the box labeled 
"Location Map" on Page 1 of 4 of Exhibit HH-A attached hereto and incorporated herein by 
reference.   

 
(b) a permanent Right of Entry (the "Pedestrian Bridge Easement") in 

the form attached hereto as Exhibit HH, incorporated by reference herein, for the Operation of a 
pedestrian bridge (including support structures) over the Future BNSF Corridor in the area labeled 
on Exhibit I-4 as "New Perm. Easement for Pedestrian Bridge, Retaining Walls and Utilities" and 
shown in gold (collectively "Pedestrian Bridge"). 

 
The Pedestrian Bridge will have a minimum of a thirty-one (31) foot high vertical clearance over the 
BNSF tracks from the top of the rail to the bottom of the Pedestrian Bridge and twenty-five foot 
horizontal distance measured perpendicular from the centerline of the existing or future track to the 
face of the pier or abutment structure.  The Pedestrian Bridge will be owned and maintained by 
City at City's sole cost and expense, as set forth in more detail in the Pedestrian Bridge Easement.  
It is expressly understood by City and BNSF that any right to install utilities on, in or along the 
Pedestrian Bridge will be governed by a separate easement or license agreement between the 
Parties. 
 

3.2.5 City Amtrak Work.  At the Second City Closing (as defined in the 
Exchange Agreement), BNSF will grant to City, Amtrak and their respective Personnel a temporary 
Right of Entry, subject to the terms and conditions of the Amtrak/BNSF Lease (the "Temporary 
Access License for Amtrak Work"), in the form attached hereto as Exhibit II, incorporated by 
reference herein, for ingress and egress to and from the west Hole in the Donut for Operation of 
the City Amtrak Work as described in Section 7 below over the area labeled on Exhibit M and 
Exhibit M-2, each attached hereto and incorporated herein by reference, as "Temporary Access 
Road" and generally located at N Street and shown as light blue thereon. 
 

3.2.6 Fiber Optic Work.  To the extent not already covered by existing 
agreements, BNSF will grant to the Fiber Optic Companies (defined below) and their Personnel 
without additional monetary consideration Rights of Entry for Operation of the Fiber Optic Work (as 
described in Section 8.2 below) pursuant to BNSF's standard form of agreement or by amending 
existing agreements.  

 
3.2.7 Public Utilities Work.  At the First Closing, BNSF will grant to City 

permanent Rights of Entry (each an "Existing City Utility Easement" and collectively the 
"Existing City Utility Easements") in the form attached hereto as Exhibit TT-1, incorporated by 
reference herein, for the Operation of existing Public Utilities Work (as described in Section 8.3 
below) in those easement areas depicted in Exhibit O, attached hereto and incorporated herein by 
reference.  At the First Closing, BNSF will also grant to City permanent rights of entry (each a "City 
Utility Easement" and collectively the "City Utility Easements") in the form attached hereto as 
Exhibit TT, incorporated by reference herein, for the Operation of planned Public Utilities Work (as 
described in Section 8.3 below) as depicted and described in Exhibit O.  Future utility work in the 
areas covered by Existing City Utility Easements and City Utility Easements will be subject to the 
approval procedures set forth therein and to BNSF's standard fees for utility supplements.  All 
Public Utilities Work shall be subject to BNSF’s then-current Utility Accommodation Policy and 
other approval processes.  City shall have the right to assign such Rights of Entry to the Public 
Utility Companies (defined below) without additional monetary consideration on the condition that 
such Public Utility Companies assume and comply with the terms and conditions of such Rights of 

13 



 

Entry, including without limitation BNSF’s then-current Utility Accommodation Policy and other 
approval processes. 
 

3.2.8 Security Fencing.  At the Third City Closing (as defined in the 
Exchange Agreement), BNSF will grant to City and its Personnel a Right of Entry (the "Security 
Fencing License") in the form attached hereto as Exhibit JJ, incorporated by reference herein, to 
the extent necessary for City to construct, install, maintain, repair, and replace the security fencing 
(together with all gates and appurtenances generally depicted on Exhibit P-1 attached hereto and 
incorporated herein by reference, collectively the "Security Fencing") on City property and a 
portion of BNSF property as described in Section 9 below and as depicted on Exhibit P, all such 
exhibits attached hereto and incorporated herein by reference.  The ingress and egress route for 
the exercise of such Right of Entry will be as determined by BNSF.  Notwithstanding the above, 
City shall not be responsible for maintenance of the Security Fencing during any such time BNSF 
has not provided City with an ingress and egress route for the exercise of such Right of Entry. 
 

3.2.9 Grading Easements along Arena Drive and North Festival Parking 
Lot.  At the Second City Closing, BNSF will grant to City and its Personnel a temporary Right of 
Entry (the "Temporary Grading License For Arena Drive and Parking Lot Construction") for 
grading, in the form attached hereto as Exhibit KK incorporated by reference herein, covering the 
areas labeled on Exhibits AA - AA-7 as "Temporary Right-of-Entry" and shown as red thereon, 
such exhibits attached hereto and incorporated herein by reference. 
 

 3.2.10 2nd and "J" Utility Crossing.  At the First Closing, BNSF will grant to 
City permanent Rights of Entry (each a "2nd and J Utility Easement" and collectively the "2nd 
and J Utility Easements")  in the form attached hereto as Exhibit TT, for the Operation of existing 
Public Utilities Work without additional monetary consideration after the crossing closure described 
in Section 19 below.  Future Public Utilities Work will be permitted under the 2nd and J Utility 
Easements, subject to the approval procedures set forth therein.  All Public Utilities Work shall be 
subject to BNSF’s then-current Utility Accommodation Policy and other approval processes.  City 
shall have the right to assign such Rights of Entry to the Public Utility Companies (defined below) 
on the condition that such Public Utility Companies assume and comply with the terms and 
conditions of such Rights of Entry, including without limitation BNSF’s then-current Utility 
Accommodation Policy and other approval processes. 
 
   3.2.11 Access to Transferred BNSF Property.   
 
   (a) As of this same Effective Date, BNSF has granted to City, including 
its Personnel, a temporary access and construction license for performing surveys, geotechnical 
work, environmental activities and certain construction activities (the "Temporary License for 
Survey / Geotech / Environmental Activities / Advance Construction") in the form attached 
hereto as Exhibit BB and incorporated herein by reference.  The Temporary License for Survey / 
Geotech / Environmental Activities / Advance Construction will provide access to and from the 
Transferred BNSF Property over the areas labeled as "Existing BNSF Property" and shown purple 
on Exhibit B, in order for City and its Personnel to prepare and implement an environmental 
remediation work plan, conduct surveys and geotechnical soil borings, perform certain construction 
activities and prepare the City Work Final Design.   
 
   (b) On or before the Effective Date, BNSF has granted to City, including 
its Personnel, a temporary access and construction license (the "Temporary Construction and 
Access License for Sanitary Sewer Work") in the form attached hereto as Exhibit BB-1 and 
incorporated by reference herein, to provide access to and from the three (3) areas of Licensor's 
property labeled as "Prop San Sewer" shown as heavy dashed green lines on Exhibit O, in order 
for City and its Personnel to perform the 2010 Sanitary Sewer Work.  At the applicable Closing (as 
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defined in the Exchange Agreement), City will enter into a City Utility Easement for the portions of 
the sanitary sewer installation located within the Future BNSF Corridor.  
 
   3.2.12 Track Crossing Agreements.  At the First Closing and the Second 
City Closing, BNSF will grant to City, including its Personnel, one or more temporary private at-
grade crossings (each a "Crossing Agreement" and collectively the "Crossing Agreements") for 
the locations shown as a green circle on Exhibit J-1 (First Closing) and as red and yellow circles 
on Exhibit J-2 (Second City Closing), each attached hereto and incorporated herein by reference, 
in the form attached hereto as Exhibit UU and incorporated herein by reference, across the rail 
corridor of BNSF. 
 

 3.2.13 Additional Cooperation.  BNSF understands and acknowledges that 
except for the Sanitary Sewer Work Final Design and the Storm Water Mitigation Work Final 
Design, the City Work and City C&M Work (as defined in the C&M Agreement) has only been 
preliminarily designed and that final design may require modification to the Rights of Entry, 
licenses, and/or easements to be granted herein.  City may reasonably request additional or 
modified Rights of Entry, including temporary and permanent licenses and/or easements for the 
construction and/or Operation of City Work necessary to implement the West Haymarket Project 
pursuant to the Timeline, and BNSF agrees to reasonably cooperate with such requests without 
additional monetary consideration for such Rights of Entry, licenses and/or easements; provided 
that, any additional or modified Rights of Entry, licenses and/or easements will be based upon 
BNSF's standard forms, as may be modified by mutual agreement of the Parties and subject to 
BNSF's customary approval processes with regard to location, safety, scope, duration, and 
notification to BNSF's local roadmaster prior to any entry. 
 

4. GENERAL CONSTRUCTION AND MAINTENANCE TERMS.  Concurrently with 
the execution of this Master Agreement, BNSF and City shall enter into a construction and 
maintenance agreement ("C&M Agreement").  The provisions of the C&M Agreement, in addition 
to and not in limitation of the provisions contained in the applicable Rights of Entry, shall apply with 
respect to the Rights of Entry Work and any other construction, maintenance, Operation, or other 
work being performed on or adjacent to BNSF property by or for City.  In the event of conflicts 
between the terms of the C&M Agreement and any applicable Right of Entry agreement, the most 
restrictive provisions shall apply to City. 
 

5. TEMPORARY CONSTRUCTION AGREEMENTS.  City shall grant to BNSF, the 
Fiber Optic Companies, Public Utility Companies, and Amtrak, and their respective Personnel, 
without additional monetary consideration, temporary construction easements to use and 
temporarily occupy the Vacated Right of Way/Retained City Property during the initial construction 
of the West Haymarket Project, the BNSF Work and the Rights of Entry Work, and appurtenances 
and improvements thereto, for the accommodation of construction equipment, construction activity, 
and materials, subject to City's reasonable rules and regulations; provided that such temporary 
construction easements shall be granted pursuant to City's standard easement agreement forms, 
as may be modified by mutual agreement of the parties, and subject to City's customary approval 
processes with regard to location, safety, scope, duration, and notification to BNSF's local 
roadmaster prior to any entry.  The grant of said easements shall be at no cost to BNSF and each 
such easement shall terminate upon completion of the applicable work.   
 

6. MICROWAVE TOWERS.  If BNSF determines at any time prior to, during, or after 
completion of development of the West Haymarket Project that any part of the West Haymarket 
Project will interfere with BNSF's use and operation of the microwave tower located on the Lincoln 
Station Office Building, City will, and will cause West Haymarket developers to, cooperate with 
BNSF in providing suitable locations for replacement and/or repeater antennae within or in the 
vicinity of the West Haymarket Project, including granting or acquiring permanent easements 
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and/or restrictive covenants as necessary, and installing and/or relocating such replacement and/or 
repeater antennae at City's sole cost and expense to ensure BNSF's communications will not be 
interfered with.  Any and all BNSF costs and expenses associated with such installation and/or 
relocation shall be included in the BNSF Additional City Cost Work (design and relocation of the 
microwave tower located in the existing wye (“Microwave Work”) is included as part of the 
Included BNSF Work).  The provisions of this Section 6 shall survive expiration of this Master 
Agreement, the C&M Agreement, and the Exchange Agreement, and all Closings under the 
Exchange Agreement. 
 

7. AMTRAK.  City acknowledges and agrees that National Railroad Passenger 
Corporation, doing business as Amtrak ("Amtrak") operates over BNSF's track, including track 
affected by the Land Exchange and the BNSF Replacement Work. 
 

7.1 Design of Amtrak Work.  City and BNSF acknowledge that Amtrak has 
reviewed and approved the BNSF Track Work Final Design, BNSF Signals and Facilities Work 
Preliminary Design and Preliminary City Design.  Amtrak has concurred that these designs include 
all the necessary work for Amtrak operations ("Amtrak Work").  The track, signal and 
communication (connections for phone, fax, and Amtrak intranet) portion of the Amtrak Work will 
be constructed by BNSF ("BNSF Amtrak Work"), as part of the BNSF Track Work and BNSF 
Signals and Facilities Work.  The remaining balance of the Amtrak Work, including the Amtrak 
depot, utilities, roadway, parking lot, landscape, platform and canopy work items as shown or listed 
on Exhibit N attached hereto ("City Amtrak Work") will be constructed by City, at its expense, as 
part of the City Work.  City and BNSF understand and agree that the final design for the BNSF 
Amtrak Work and City Amtrak Work ("Amtrak Final Design") that involves Amtrak operations must 
be approved by Amtrak and that City will be responsible for obtaining Amtrak's approval; provided, 
however, BNSF agrees to assist and cooperate with City in obtaining Amtrak's approval through 
the Amtrak MOU (defined below).  
 

7.2 Amtrak/BNSF Lease.  BNSF agrees to seek to enter into a new agreement 
with Amtrak, or amend its existing agreement with Amtrak, ("Amtrak/BNSF Lease") to lease to 
Amtrak the future platform access and maintenance area depicted on Exhibit N, for nominal rent, 
subject to City’s entry into and performance of its obligations pursuant to the provisions of the 
Amtrak Agreement (defined below), UP Agreement (defined below), this Master Agreement, the 
C&M Agreement and the Exchange Agreement.  BNSF does not guarantee that Amtrak will enter 
into the Amtrak/BNSF Lease.  The Parties intend that the BNSF Replacement Work, Amtrak Work, 
BNSF Utilities Work and BNSF Work Final Design will provide similar operational services and 
flexibility to that which currently exists or that which will be required by BNSF and Amtrak pursuant 
to the Amtrak/BNSF Lease regarding Amtrak operations, and that City will have no obligations 
under the Amtrak/BNSF Lease between Amtrak and BNSF. 

 
7.3 Construction of Amtrak Work.  City, at its expense and in accordance with 

the terms of the BNSF/Amtrak Lease, will use commercially reasonably efforts to cause the 
construction and completion of the City Amtrak Work under this Master Agreement and consistent 
with the Timeline.  BNSF will use commercially reasonable efforts to cause the construction of the 
BNSF Amtrak Work under this Master Agreement and consistent with the Timeline.  All City Amtrak 
Work will be located on Future City Property, except for the platform, canopies, and portions of the 
communications, which will be located on the Future BNSF Corridor and owned by Amtrak during 
the term of the BNSF/Amtrak Lease.  All City Amtrak Work on the Future BNSF Corridor will be 
owned by Amtrak during the term of the Amtrak/BNSF Lease and upon termination of the 
BNSF/Amtrak Lease, the Parties intend that all improvements on the premises leased to Amtrak 
pursuant to the Amtrak/BNSF Lease shall be conveyed to BNSF by Amtrak for no monetary 
consideration by bill of sale.  All BNSF Amtrak Work will be located on the Future BNSF Corridor 
and owned by BNSF pursuant to Amtrak/BNSF Lease. 
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7.4 Amtrak MOU Between City and Amtrak. In connection with implementation 

of the West Haymarket Project, City intends to enter into a definitive agreement with Amtrak 
("Amtrak Agreement") with regards to the City Amtrak Work and a new depot lease.  The Amtrak 
Agreement shall be subject to, in part, to Amtrak and BNSF entering into the Amtrak/BNSF Lease. 
 

8. UTILITIES WORK.  All BNSF Utilities Work, Fiber Optic Work, and Public Utilities 
Work (collectively "Utilities Work") shall be required to satisfy the terms and conditions of BNSF's 
Utility Accommodation Policy, as may be modified by the licenses and/or easements described 
herein or mutual agreement of the Parties.   
 

8.1 BNSF Utilities Work.  Utilities Work serving BNSF and to be located upon the 
Future BNSF Corridor and other BNSF property shall be considered part of the BNSF Work 
("BNSF Utilities Work") and shall be as generally shown or listed on Exhibit O attached hereto.  
The BNSF Utilities Work will be considered part of the BNSF Work Final Design.  BNSF shall 
construct or cause others to construct the BNSF Utilities Work. 
 

8.2 Fiber Optic Work.  Removal and relocation of fiber optic cable systems to be 
located upon the Future BNSF Corridor and other BNSF property ("Fiber Optic Work") is 
described in the Preliminary City Design, and is generally shown on Exhibit O attached hereto.  
The "Fiber Optic Companies" (any private companies holding rights within the Project Area for 
fiber optic facilities as of the applicable Closings), with City's cooperation and assistance, will 
prepare the Fiber Optic Final Design and implement and construct the Fiber Optic Work.  The Fiber 
Optic Work is not part of BNSF Work and BNSF shall have no obligation to perform, implement, or 
pay for any portion of the Fiber Optic Work.  Any costs incurred by BNSF for the Fiber Optic Work 
shall be reimbursed by City as BNSF Additional City Cost Work.  At no additional cost to BNSF, 
BNSF agrees to reasonably cooperate with City and Fiber Optic Companies on the Fiber Optic 
Work Final Design, the Operation of the Fiber Optic Work and to modify, release and relocate, the 
replacement permanent easement(s) or license(s) for the Fiber Optic Work as generally shown on 
Exhibit O. 
 

8.3 Public Utilities Work.  Public utilities work presently planned to be located 
upon the Future City Property, Future BNSF Corridor and other public right-of-way and easements 
("Public Utilities Work") is not part of the BNSF Work, is described in the Preliminary City Design, 
and is generally shown on Exhibit O attached hereto.  Existing Public Utilities Work is generally 
located in those streets and alleys identified on Exhibit O as Existing Public Right-of-Way to be 
Vacated and Retained as Permanent Utility Easement or shown on the Survey.  Plans and 
Specifications for future Public Utilities Work shall be submitted to BNSF for review and approval 
per BNSF’s Utility Accommodation Policy.  City and/or other "Public Utility Companies" (any 
municipal or public utility companies holding rights and Operating utilities within the Project Area) 
will implement and Operate the Public Utilities Work.  BNSF shall have no obligation to perform, 
implement, or pay for any portion of the Public Utilities Work.  Any costs incurred by BNSF for the 
Public Utilities Work shall be reimbursed by City as BNSF Additional City Cost Work.  At no 
additional cost to BNSF, BNSF agrees to reasonably cooperate with City and Public Utility 
Companies on the BNSF Utilities Work Final Design and the Operation of the Public Utilities Work.   
 

8.4 BNSF Fiber Optic Communications.  City will install, at its sole cost and 
expense and for BNSF's sole benefit, fiber line within the Vacated Right of Way/Retained City 
Property from the Lincoln Station Office Building to the Future BNSF Corridor, as designated by 
BNSF and subject to BNSF's requirements with regard to capacity and location ("BNSF Fiber 
Optic Communications"), and shall grant BNSF, without additional monetary consideration, a 
nonexclusive and permanent easement in the form attached hereto as Exhibit NN, incorporated by 
reference herein, for the Operation of such fiber line, including without limitation the right to repair, 
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maintain, replace, and remove such line as BNSF deems necessary, subject to City's customary 
approval processes with regard to compliance with City design standards within City's right-of-way 
or public easements, and notification to City's Public Works Department prior to any entry.  The 
BNSF Fiber Optic Communications will be for a minimum of two 4-inch conduits to be located in 
the future Canopy Street, the extension of "P" Street, the extension of "Q" Street, and the crossings 
of "Backbone Road" at "P" and "Q" Streets as shown on Exhibit O, the exact locations of the 
BNSF Fiber Optic Communications to be identified at mutually agreeable locations within the City's 
future roadway network at the time of such roadway network's final design.  Upon identification of 
such locations by the parties, City, at City's sole cost and expense, shall prepare or cause to be 
prepared legal descriptions for such locations.  The BNSF Fiber Optic Communications will be 
owned and Operated by BNSF at BNSF's sole cost and expense, as set forth in more detail in the 
applicable Right of Entry. 
 

8.5 Licenses and Easements.  City and BNSF acknowledge and agree that the 
final design for the BNSF Utilities Work, Fiber Optic Work, and Public Utilities Work, will be shown 
in the BNSF Work Final Design, Rights of Entry Work Final Design and final design of the BNSF 
Fiber Optic Communications, and such final designs must be approved by the applicable easement 
or license holder, City, and BNSF.  City will be responsible for obtaining the easement or license 
holder's approval for the Fiber Optic Work, Public Utilities Work and BNSF Fiber Optic 
Communications; provided however, BNSF agrees to assist and cooperate with City in obtaining 
the easement or license holder's approval for the Fiber Optic Work, Public Utilities Work and BNSF 
Fiber Optic Communications.  
 

8.6 No Change in Cost Allocation.  Nothing in this Master Agreement shall 
change any allocation of costs or responsibility for utility and fiber optic customer/property owner 
charges and assessments for utilities and fiber optic services that BNSF uses, consumes or 
directly benefits from in operating its railroad services. 

 
9. SECURITY FENCING.    
 
 9.1 In an effort to strengthen security, City as part of the Rights of Entry Work, 

will own and Operate the Security Fencing upon the Future City Property (and a small portion of 
the Future BNSF Corridor) on or near the perimeter of the Future City Property as generally shown 
on Exhibit P attached hereto, and according to fencing requirements attached hereto as 
Exhibit VV and incorporated herein by reference.  BNSF will grant City, without additional 
monetary consideration, a license over BNSF roadways located upon the Future BNSF Corridor 
and a portion of Future BNSF Corridor to permit City access to Operate the Security Fencing as 
part of the Right of Entry described in Section 3.2.8 above.  City will Operate the Security Fencing 
to comply with all of BNSF's requirements, and all recommendations of the Department of 
Homeland Security.  BNSF shall have no responsibility for the Operation of the Security Fencing.  
City shall be responsible for all costs of Operation of the Security Fencing (including all gates and 
related appurtenances thereto), including the costs of initial construction.   

 
 9.2 Notwithstanding the provisions of Section 9.1 above, however, BNSF 

reserves the right to terminate the Security Fencing License upon fifteen (15) days' prior written 
notice to City.  As more particularly described in the Security Fencing License, upon such 
termination by BNSF: (i) City will grant to BNSF a license, as more particularly described in the 
Security Fencing License, for access to, and Operation of, the Security Fence located on City's 
property, and (ii) BNSF will assume all responsibility and bear all costs for Operating the Security 
Fence. 
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10. CITY INDEMNITIES / WAIVER OF SOVEREIGN AND MUNICIPAL IMMUNITY. 
 

10.1 Indemnifications. 
 
10.1.1 TO THE FULLEST EXTENT PERMITTED BY LAW, CITY SHALL, 

AND SHALL CAUSE CITY'S CONTRACTORS TO, RELEASE, INDEMNIFY, DEFEND AND 
HOLD HARMLESS BNSF AND BNSF'S AFFILIATED COMPANIES, PARTNERS, 
SUCCESSORS, ASSIGNS, LEGAL REPRESENTATIVES, OFFICERS, DIRECTORS, 
SHAREHOLDERS, EMPLOYEES AND AGENTS FOR, FROM AND AGAINST ANY AND ALL 
CLAIMS, LIABILITIES, FINES, PENALTIES, COSTS, DAMAGES, LOSSES, LIENS, CAUSES 
OF ACTION, SUITS, DEMANDS, JUDGMENTS AND EXPENSES (INCLUDING, WITHOUT 
LIMITATION, COURT COSTS AND ATTORNEYS' FEES) OF ANY NATURE, KIND OR 
DESCRIPTION OF ANY PERSON (INCLUDING, WITHOUT LIMITATION, THE EMPLOYEES OF 
THE PARTIES HERETO) OR ENTITY DIRECTLY OR INDIRECTLY (COLLECTIVELY, 
“LIABILITIES”) ARISING OUT OF, RESULTING FROM OR CAUSALLY RELATED TO (IN 
WHOLE OR IN PART): 
 

(i) ANY RIGHTS OR INTERESTS GRANTED TO CITY OR ANY CITY 
PARTY (DEFINED BELOW) PURSUANT TO THIS MASTER AGREEMENT, THE RIGHTS OF 
ENTRY, OR THE LICENSES AND/OR EASEMENTS GRANTED TO CITY PURSUANT TO THIS 
MASTER AGREEMENT;  
 

(ii) THE USE, OCCUPANCY OR PRESENCE OF CITY AND/OR CITY'S 
CONTRACTORS AND THEIR RESPECTIVE SUBCONTRACTORS, EMPLOYEES OR AGENTS 
(SUCH CONTRACTORS, SUBCONTRACTORS, EMPLOYEES AND AGENTS BEING 
REFERRED TO INDIVIDUALLY AS A "CITY PARTY" AND COLLECTIVELY, THE "CITY 
PARTIES") AND/OR ANY WORK PERFORMED BY CITY OR ANY CITY PARTY IN, ON, OR 
ABOUT BNSF'S PROPERTY OR RIGHT-OF-WAY AND/OR THE WEST HAYMARKET 
PROJECT, INCLUDING, WITHOUT LIMITATION, OPERATION OF THE PEDESTRIAN BRIDGE, 
SECURITY FENCING, OR STORM WATER MITIGATION BY CITY;  
 

(iii)  ANY ENVIRONMENTAL MATTERS ARISING FROM THE WEST 
HAYMARKET PROJECT AND/OR AFFECTING THE PROJECT AREA OR ANY PROPERTY 
ADJACENT THERETO; 
 

(iv)  ANY AND ALL CLAIMS BROUGHT BY ANY PARTY RELATED TO 
OR ARISING FROM THE ACQUISITION AND/OR DEVELOPMENT OF ANY AND ALL 
PROPERTY AS PART OF THE WEST HAYMARKET PROJECT, INCLUDING WITHOUT 
LIMITATION PROPERTY DESCRIBED IN THIS MASTER AGREEMENT, THE C&M 
AGREEMENT, THE EXCHANGE AGREEMENT, AND/OR THE RIGHTS OF ENTRY 
AGREEMENTS; 
 

(v) THE CONDITION OF THE REPLACEMENT BNSF PROPERTY, 
INCLUDING WITHOUT LIMITATION ANY AND ALL CLAIMS RELATED TO OR ARISING FROM 
THE EXISTENCE OF ANY THIRD PARTY RESERVED RIGHTS AND/OR ANY THIRD PARTY'S 
EXERCISE OF ITS RESERVED RIGHTS; 
 

(vi) ANY DAMAGE TO OR DESTRUCTION OF ANY 
TELECOMMUNICATION LINES IN CONNECTION WITH THE WEST HAYMARKET PROJECT 
BY CITY OR ANY CITY PARTY, INCLUDING BUT NOT LIMITED TO (a) ANY INJURY TO OR 
DEATH OF ANY PERSON EMPLOYED BY OR ON BEHALF OF ANY TELECOMMUNICATIONS 
COMPANY, AND/OR ITS CONTRACTORS, AGENTS AND/OR EMPLOYEES AS A RESULT OF 
SUCH DAMAGE OR DESTRUCTION, AND/OR (b) ANY CLAIM OR CAUSE OF ACTION FOR 
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ALLEGED LOSS OF PROFITS OR REVENUE BY, OR LOSS OF SERVICE BY A CUSTOMER 
OR USER OF SUCH TELECOMMUNICATION COMPANY(IES) AS A RESULT OF SUCH 
DAMAGE OR DESTRUCTION; 
 

(vii) CITY'S OR ANY CITY PARTY'S BREACH OF THE TERMS AND 
CONDITIONS OF THIS MASTER AGREEMENT, THE RIGHTS OF ENTRY, OR THE LICENSES 
AND/OR EASEMENTS GRANTED TO CITY PURSUANT TO THIS MASTER AGREEMENT; 

 
(viii) ANY ACT OR OMISSION OF CITY OR ITS OFFICERS, AGENTS, 

INVITEES, EMPLOYEES OR CONTRACTORS, OR A CITY PARTY, OR ANYONE DIRECTLY 
OR INDIRECTLY EMPLOYED BY ANY OF THEM, OR ANYONE THEY CONTROL OR 
EXERCISE CONTROL OVER. 
 

THE LIABILITY ASSUMED BY CITY AND THE CITY CONTRACTORS 
WILL NOT BE AFFECTED BY THE FACT, IF IT IS A FACT, THAT ANY DAMAGE, 
DESTRUCTION, INJURY OR DEATH WAS OCCASIONED BY OR CONTRIBUTED TO BY THE 
NEGLIGENCE OF BNSF, ITS AGENTS, SERVANTS, EMPLOYEES OR OTHERWISE, BUT 
EXCLUDING CLAIMS WHOLLY CAUSED BY BNSF'S SOLE NEGLIGENCE AND EXCLUDING 
CLAIMS TO THE EXTENT THAT SUCH CLAIMS ARE CAUSED BY THE WILLFUL 
MISCONDUCT OR GROSS NEGLIGENCE OF BNSF. 
 

10.1.2 FURTHER, TO THE FULLEST EXTENT PERMITTED BY LAW, 
CITY SHALL, AND SHALL CAUSE CITY'S CONTRACTORS TO, NOW AND FOREVER WAIVE 
ANY AND ALL CLAIMS, REGARDLESS OF WHETHER SUCH CLAIMS ARE BASED ON 
STRICT LIABILITY, NEGLIGENCE OR OTHERWISE, THAT BNSF IS AN "OWNER", 
"OPERATOR", "ARRANGER", OR "TRANSPORTER" WITH RESPECT TO THE EXCHANGE 
PROPERTIES (AS DEFINED IN THE EXCHANGE AGREEMENT), OR THE WEST HAYMARKET 
PROJECT AND/OR THE PROJECT AREA OR ANY PROPERTY ADJACENT THERETO, FOR 
THE PURPOSES OF CERCLA OR OTHER ENVIRONMENTAL LAWS.  CITY WILL, AND WILL 
CAUSE CITY'S CONTRACTORS TO, INDEMNIFY, DEFEND AND HOLD BNSF HARMLESS 
FROM ANY AND ALL SUCH CLAIMS REGARDLESS OF THE NEGLIGENCE OF BNSF.  CITY 
FURTHER AGREES THAT THE USE OF THE EXCHANGE PROPERTIES, OR THE WEST 
HAYMARKET PROJECT AND/OR THE PROJECT AREA OR ANY PROPERTY ADJACENT 
THERETO, AS CONTEMPLATED BY THIS AGREEMENT SHALL NOT IN ANY WAY SUBJECT 
BNSF TO CLAIMS THAT BNSF IS OTHER THAN A COMMON CARRIER FOR PURPOSES OF 
ENVIRONMENTAL LAWS AND EXPRESSLY AGREES TO INDEMNIFY, DEFEND, AND HOLD 
BNSF HARMLESS FOR ANY AND ALL SUCH CLAIMS.  IN NO EVENT SHALL BNSF BE 
RESPONSIBLE FOR THE ENVIRONMENTAL CONDITION OF THE EXCHANGE PROPERTIES, 
OR THE WEST HAYMARKET PROJECT AND/OR THE PROJECT AREA, OR ANY PROPERTY 
ADJACENT THERETO.   

 
10.1.3 FURTHER, TO THE FULLEST EXTENT PERMITTED BY LAW, 

CITY AGREES, AND SHALL CAUSE CITY'S CONTRACTORS TO AGREE, REGARDLESS OF 
ANY NEGLIGENCE OR ALLEGED NEGLIGENCE OF BNSF, TO INDEMNIFY, DEFEND AND 
HOLD HARMLESS BNSF AGAINST AND ASSUME THE DEFENSE OF ANY LIABILITIES 
ASSERTED AGAINST OR SUFFERED BY BNSF UNDER OR RELATED TO THE FEDERAL 
EMPLOYERS' LIABILITY ACT ("FELA") WHENEVER EMPLOYEES OF CITY OR ANY OF ITS 
AGENTS, INVITEES, OR CONTRACTORS  CLAIM OR ALLEGE THAT THEY ARE 
EMPLOYEES OF BNSF OR OTHERWISE.  THIS INDEMNITY SHALL ALSO EXTEND, ON THE 
SAME BASIS, TO FELA CLAIMS BASED ON ACTUAL OR ALLEGED VIOLATIONS OF ANY 
FEDERAL, STATE OR LOCAL LAWS OR REGULATIONS, INCLUDING BUT NOT LIMITED TO 
THE SAFETY APPLIANCE ACT, THE LOCOMOTIVE INSPECTION ACT, THE OCCUPATIONAL 
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SAFETY AND HEALTH ACT, THE RESOURCE CONSERVATION AND RECOVERY ACT, AND 
ANY SIMILAR STATE OR FEDERAL STATUTE.   
 

10.1.4 City agrees that its obligations under the provisions of this 
Section 10.1 expressly includes claims related to property related to the West Haymarket Project 
that was formerly, but not currently, owned by BNSF and BNSF's predecessors-in-interest.  City's 
indemnification obligations herein shall be in addition to, and not in limitation of, City's 
indemnification obligations pursuant to the terms and provisions of the Exchange Agreement, the 
C&M Agreement, and the Rights of Entry agreements. 

 
10.2 Waiver of Municipal and Sovereign Immunity.  To the fullest extent permitted 

by law, City waives its municipal immunity and its sovereign immunity with respect to BNSF for 
matters arising out of the West Haymarket Project, this Master Agreement, the C&M Agreement, 
the Rights of Entry agreements, and the Exchange Agreement, including, without limitation, (i) for 
environmental and other conditions of the Replacement BNSF Property that City is conveying to 
BNSF pursuant to this Master Agreement and the Exchange Agreement; (ii) for environmental and 
other conditions of the Replacement City Property that BNSF is quitclaiming to City and of property 
related to the West Haymarket Project that was formerly, but not currently, owned by BNSF and 
BNSF's predecessors-in-interest, including remediation costs beyond Title 200 Funding (as defined 
in the C&M Agreement); (iii) for claims arising out of work performed by City or its contractors 
pursuant to the provisions of this Master Agreement, the C&M Agreement, the Exchange 
Agreement, and the Rights of Entry agreements; and (iv) for claims arising out of continuing rights 
of City to enter onto property of BNSF, including work performed by City and City's contractors on 
such property of BNSF.  Any lawful waiver of City's sovereign immunity herein shall be in addition 
to, and not in limitation of, any lawful waiver of City's sovereign immunity pursuant to the terms and 
provisions of the Exchange Agreement, the C&M Agreement, and the Rights of Entry agreements. 
 

10.3 Survival.  The terms and conditions of indemnification and liability provisions 
of this Section 10 shall survive expiration or termination of this Master Agreement, the C&M 
Agreement, and the Exchange Agreement, and all Closings under the Exchange Agreement.   
 
 11. INSURANCE OBLIGATIONS.   
 

11.1 Development Period. The "Development Period" shall be that period 
beginning with the date that is the earlier of (i) the Effective Date or (ii) the initial date City or City's 
contractors enter onto BNSF's property in connection with the West Haymarket Project, and 
continuing through final completion of (a) the Storm Water Mitigation, (b) the Arena, (c) the Ice 
Center, (d) the Amtrak Work, (e) the Pedestrian Bridge, (f) the Security Fencing, (g) the grading for 
Arena Drive and the North Festival Parking Lot and other upgrades to parking, utilities and surface 
transportation access to the area, (h) any other work in connection with the West Haymarket 
Project within 50 feet of property owned or controlled by BNSF, and (i) any work in connection with 
the West Haymarket Project that involves Fouling (defined below) or a significant risk of Fouling.  
"Fouling" shall mean the existence, movement or placement of material, equipment and/or 
personnel on BNSF’s track or within twenty-five (25) feet vertically or laterally of the centerline of 
BNSF’s track, or any other activity which in BNSF's sole opinion may interfere with any operations 
of BNSF.  During the Development Period, City shall, at its sole cost and expense, procure and 
maintain the following insurance: 
 

11.1.1 Commercial General Liability Insurance.  This insurance shall contain broad 
form contractual liability in an amount of at least $25,000,000 per occurrence and an aggregate 
limit of $50,000,000, but in no event less than the amount otherwise carried by City.  Coverage 
must be purchased on a post 1998 ISO occurrence form or equivalent and include coverage for, 
but not limited to, the following: 
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 Bodily Injury and Property Damage 
 Personal Injury and Advertising Injury 
 Fire legal liability 
 Products and completed operations 

 
This policy shall also contain the following endorsements, which shall be indicated 
on the certificate of insurance: 
 

 The definition of insured contract shall be amended to remove any 
exclusion or other limitation for any work being done within 50 feet of 
railroad property. 

 Waiver of subrogation in favor of and acceptable to Railroad. 
 Additional insured endorsement in favor of and acceptable to 

Railroad 
 Separation of insureds. 
 The policy shall be primary and non-contributing with respect to any 

insurance carried by Railroad.   
 

It is agreed that the workers' compensation and employers' liability related 
exclusions in the Commercial General Liability insurance policy(s) required herein 
are intended to apply to employees of the policy holder and shall not apply to 
Railroad employees. 

 
11.1.2 Business Automobile Insurance.  This insurance shall contain a combined 

single limit of at least $1,000,000 per occurrence, and include coverage for, but not limited to the 
following: 
 

 Bodily injury and property damage 
 Any and all vehicles owned, used or hired 

 
This policy shall also contain the following endorsements or language, which shall 
be indicated on the certificate of insurance: 

 
 Waiver of subrogation in favor of and acceptable to Railroad. 
 Additional insured endorsement in favor or and acceptable to 

Railroad. 
 Separation of insureds. 
 The policy shall be primary and non-contributing with respect to any 

insurance carried by Railroad.   
 

11.1.3 Workers' Compensation and Employers' Liability Insurance.  This insurance 
shall include coverage for, but not limited to: 
 

 City's statutory liability under the workers' compensation laws of the 
state(s) in which the work is to be performed.  If optional under State 
law, the insurance must cover all employees anyway. 

 Employers' Liability (Part B) with limits of at least $500,000 each 
accident, $500,000 by disease policy limit, $500,000 by disease each 
employee. 

 
This policy shall also contain the following endorsements or language, which shall 
be indicated on the certificate of insurance: 
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 Waiver of subrogation in favor of and acceptable to Railroad. 

 
11.1.4 Railroad Protective Liability Insurance.  This insurance shall name only the 

Railroad as the Insured with coverage of at least $5,000,000 per occurrence and $10,000,000 in 
the aggregate.  The policy shall be issued on a standard ISO form CG 00 35 10 93 and include the 
following: 
 

 Endorsed to include the Pollution Exclusion Amendment (ISO form 
CG 28 31 10 93)  

 Endorsed to include the Limited Seepage and Pollution Endorse-
ment. 

 Endorsed to remove any exclusion for punitive damages. 
 No other endorsements restricting coverage may be added. 
 The original policy must be provided to Railroad prior to performing 

any work or services under this Master Agreement 
 

In lieu of providing a Railroad Protective Liability Policy, City may participate in 
BNSF's Blanket Railroad Protective Liability Insurance Policy available to contractor.   
 

11.1.5 Other Requirements: 
 

All policies (applying to coverage listed above) must not contain an exclusion 
for punitive damages and certificates of insurance must reflect that no exclusion exists.  
 

City agrees to waive its right of recovery against Railroad for all claims and 
suits against Railroad, except for claims and suits arising wholly out of the sole negligence, or to 
the extent caused by the gross negligence or willful misconduct, of Railroad.  In addition, its 
insurers, through the terms of the policy or policy endorsement, waive their right of subrogation 
against Railroad for all claims and suits, except for claims and suits arising wholly out of the sole 
negligence, or to the extent caused by the gross negligence or willful misconduct, of Railroad.  The 
certificate of insurance must reflect the waiver of subrogation endorsement.  City further waives its 
right of recovery, and its insurers also waive their right of subrogation against Railroad for loss of 
its owned or leased property or property under City's care, custody or control, except for the right of 
recovery or right of subrogation arising wholly out of the sole negligence, or to the extent caused 
by the gross negligence or willful misconduct, of Railroad. 
 

City is allowed to self-insure up to $250,000 per occurrence and $250,000 
aggregate on General Liability and Automotive Liability and up to $500,000 per occurrence and 
$500,000 aggregate on Worker’s Compensation Liability without the prior written consent of 
Railroad. Any deductible, self-insured retention or other financial responsibility for claims must be 
covered directly by City in lieu of insurance.  Any and all Railroad Liabilities that would otherwise, 
in accordance with the provisions of this Master Agreement, be covered by insurance will be 
covered as if City elected not to include a deductible, self-insured retention or other financial 
responsibility for claims. 
 

Prior to commencing the City Work, City must furnish to Railroad acceptable 
certificate(s) of insurance including an original signature of the authorized representative 
evidencing the required coverage, endorsements, and amendments.  The policy(ies) must contain 
a provision that obligates the insurance company(ies) issuing such policy(ies) to notify Railroad in 
writing at least 30 days prior to any cancellation, non-renewal, substitution or material alteration.  
This cancellation provision must be indicated on the certificate of insurance.  Upon request from 
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Railroad, a certified duplicate original of any required policy must be furnished.  Certificate(s) 
should be sent to the following address: 
 

Ebix BPO 
PO Box 12010-BN 
Hemet, CA  92546-8010 
Fax number: 951-652-2882 
Email: bnsf@ebix.com 

 
Upon notification to BNSF of cancellation, non-renewal, substitution or 

material alteration of any such policy(ies), BNSF shall have the option to (i) if feasible, pay, on 
behalf of the City, any and all such premiums, penalties, fees or expenses necessary to keep such 
policy(ies) in full force and effect; or (ii) in the event that such policy(ies) cannot be kept in full force 
and effect, enter into the open market and procure such policy(ies) of insurance on behalf of the 
City as required by this Master Agreement at the then-current market rate.  Upon any of the above 
occurrences, BNSF shall invoice the City for reimbursement of all such premiums, penalties, fees 
or expenses advanced on the City’s behalf plus an additional fifteen (15%) of such advanced 
amounts as remuneration for BNSF’s overhead.  Such amounts advanced by BNSF shall be paid 
by the City within thirty (30) days after delivery of a statement for such expense.  Any insurance 
policy must be written by a reputable insurance company reasonably acceptable to Railroad or with 
a current Best's Guide Rating of A- and Class VII or better, and authorized to do business in the 
state(s) in which the service is to be provided. 
 

City represents that this Master Agreement has been thoroughly reviewed by 
its insurance agent(s)/broker(s), who have been instructed by City to procure the insurance 
coverage required by this Master Agreement.  Allocated Loss Expense must be in addition to all 
policy limits for coverages referenced above.  City represents that it understands and its insurance 
agent(s)/broker(s) have been informed that the City’s insurance coverage being procured by the 
City herein is to protect, defend, indemnify and hold harmless BNSF from any and all Liabilities, as 
such term is defined herein, that may arise in connection with this Master Agreement and the City, 
to the fullest extent allowed by law, waives its sovereign and municipal immunity and any caps or 
limitations on legal liability that may result therefrom. 
 

Not more frequently than once every five years, Railroad may reasonably 
modify the required insurance coverage to reflect then-current risk management practices in the 
railroad industry and underwriting practices in the insurance industry. 
 

If any portion of the operation is to be subcontracted by City, City must 
require that its contractors provide and maintain the insurance coverages set forth herein, naming 
Railroad as an additional insured; provided, however, that policy limits for Commercial General 
Liability Insurance may be reduced to $5,000,000 per occurrence and an aggregate limit of 
$10,000,000, but in no event less than the amount otherwise carried by City's contractor.  In 
addition, City must require that the contractor release, defend and indemnify Railroad to the same 
extent and under the same terms and conditions as City is required to release, defend and 
indemnify Railroad herein. 
 

Failure to provide evidence as required by this Section 11 will entitle, but not 
require, Railroad to immediately suspend, until such default is cured, any and/or all work under this 
Master Agreement, including without limitation: (i) BNSF Work, (ii) City C&M Work and/or (iii) any 
other work on or affecting any BNSF property, subject to future termination pursuant to Section 24 
below.  Acceptance of a certificate that does not comply with this section will not operate as a 
waiver of City's obligations hereunder. 
 

24 



 

The fact that insurance (including, without limitation, self-insurance) is 
obtained by City will not be deemed to release or diminish the liability of City including, without 
limitation, liability under the indemnity provisions of this Master Agreement.  Damages recoverable 
by Railroad will not be limited by the amount of the required insurance coverage. 
 

For purposes of this Section 11, Railroad means "Burlington Northern Santa 
Fe, LLC", "BNSF Railway Company" and the subsidiaries, successors, assigns and affiliates of 
each. 

11.2 Post-Development Period. Commencing on the date that is the earlier of 
(i) the final completion of the West Haymarket Project or (ii) the expiration or termination of this 
Master Agreement, and continuing thereafter so long as the C&M Agreement and/or any Right of 
Entry agreement is in effect (the "Post-Development Period"), City shall, and shall require City's 
contractors to, at City's sole cost and expense, procure and maintain the insurance coverages 
described in the applicable Rights of Entry. 
 

12. TIMELINE; FUTURE SEQUENCING MEETINGS.  The Parties will use 
commercially reasonable efforts to cause their respective work to be completed on or before the 
dates established in the Timeline.  The timeline set forth on Exhibit Q attached hereto and 
incorporated by reference herein ("Timeline") is the proposed timeline for completion of the initial 
West Haymarket Project, the BNSF Work, UP Work, the Rights of Entry Work and related matters.  
City and BNSF agree that the Timeline may need further refinement including, but not limited to, 
specific project sequencing consensus reached by the Parties and all key third parties including, 
but not limited to, the matters listed in Sections 12.1 and 12.2 below. 
 

12.1 BNSF Work, UP Work, and Amtrak Work Sequencing.  BNSF and City have 
held preliminary design and sequencing meetings with UP and Amtrak to refine the West 
Haymarket Project, the BNSF Work, UP Work, Amtrak Work and the Rights of Entry Work 
schedules.  City and BNSF have obtained UP's input on preliminary design matters for the UP 
Work (defined below) and have obtained Amtrak's input on preliminary design matters for the 
Amtrak Work.  BNSF and City will seek to schedule and hold  further design and sequencing 
meetings as needed with UP and Amtrak when BNSF, City, and the applicable third parties are 
ready to complete final design, further refine implementation sequencing and seek each other's 
input and consent on final design matters.  Said meetings may be held with UP and Amtrak, either 
individually or jointly. 
 

12.2 BNSF Utilities Work, Fiber Optic Work, and Public Utilities Work Sequencing.  
BNSF and City will seek to schedule and hold preliminary Utilities Work design and sequencing 
meeting(s) as needed with all necessary Fiber Optic Companies and Public Utility Companies as 
shown on the Timeline to refine the work schedules for the BNSF Utilities Work, Fiber Optic Work, 
and Public Utilities Work and seek to obtain the Fiber Optic Companies' and Public Utility 
Companies' input and consent on preliminary design matters.  Thereafter, BNSF and City will seek 
to schedule and hold further design and sequencing meetings as needed when BNSF, City and the 
applicable third parties are ready to complete final design, further refine implementation 
sequencing and seek each utility company's input or, if required, consent on final design matters.  
Said preliminary and further meetings may be held jointly or individually with all or select sub-
groups of the Fiber Optic Companies and Public Utility Companies. 
 

12.3 Force Majeure.  In the event that BNSF or City is delayed, directly or 
indirectly, from the performance of any act or thing required under the terms of this Master 
Agreement, the C&M Agreement, or the Exchange Agreement (except for payment of monetary 
obligations) by a force majeure event, including but not limited to acts of God, emergencies, 
accident, fire, flood, inclement weather, governmental action, restrictions, priorities or allocations of 
any kind and all kind, labor shortages and/or unavailability of labor, strikes or labor difficulties of 
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any and all kinds, shortages of or delay in the delivery of material, act of war, riot, and civil 
commotion, or by any similar or dissimilar cause beyond the reasonable control of BNSF or City, as 
the case may be (as used herein, "Force Majeure"), such failure shall not be deemed to be a 
breach of this Master Agreement, the C&M Agreement, or the Exchange Agreement or a violation 
of any such covenants and the time within which BNSF or City must perform any such act shall be 
extended by a period of time equal to the period of delay arising from any said causes. 
 

13. SERVICE TO ADJACENT PROPERTIES.  City has indicated that N-Street 
Company LLC (Alter Metals) and Jaylynn LLC (Watson-Brickson Lumber) properties will be 
acquired by the City as part of City's implementation of the West Haymarket Project.  BNSF and 
City will reasonably cooperate in City's efforts and obligations to relocate such third parties; 
provided that BNSF shall have no obligation to incur any expense or liability in connection with 
such cooperation.  City acknowledges that any adverse impact to rail service to any shippers could 
delay the Timeline, including without limitation by requiring additional Governmental Approvals. 
 

14. PERMITS AND APPROVALS.  The implementation and Operation of the West 
Haymarket Project, the BNSF Work, the Rights of Entry Work and related activities will require 
certain federal, state, Lower Platte South Natural Resources District, City of Lincoln and other 
governing jurisdiction review, waivers, variances, agreements, permits, conditional approvals, and 
approvals (e.g., Section 106 of the National Historic Preservation Act (NHPA) review, Section 404 
wetland permit(s), levy protection letter(s), floodplain management and fill permit(s), NPDES 
permit(s), grading and land disturbance permit(s), mandatory and voluntary environmental and 
hazardous waste and material clean-up and mitigation, zoning, subdivision, historic place/district 
and land use permit(s), and building permit(s)) (collectively "Governmental Approvals").  City will 
be the lead party responsible to secure all Governmental Approvals, except for the NPDES 
Approval and the STB Notification and STB Approval, and shall also be responsible to pay the 
costs to implement any required condition or term of the Governmental Approvals and to pay any 
related soft costs (engineering, design, application, processing and publishing costs) necessary to 
secure the Governmental Approvals; provided that BNSF shall have the right to participate in the 
process for obtaining any Government Approvals, and to approve in advance any conditions or 
other requirements.  BNSF shall reasonably cooperate with City in obtaining the Governmental 
Approvals, including signing applications as landowner when applicable and necessary, subject to 
BNSF's approval of any such applications, in its sole discretion.  If the required applicant of the 
Governmental Approvals must be the interim property owner, the Parties agree to transfer and 
assign at Closing to the new property owner the pending application and/or Governmental 
Approvals, including resulting benefits and liabilities associated with the Governmental Approvals.  
In addition, BNSF, at its own cost and expense, will (i) obtain the NPDES permit(s) for the BNSF 
Work (the "NPDES Approval"), and (ii) make any necessary filings to the Surface Transportation 
Board ("STB") necessary in connection with the 2010 BNSF Work and related BNSF's operations 
("STB Notification").  The Timeline provides that City will acquire all property from all existing 
shippers that may otherwise have been impacted by the West Haymarket Project prior to the 
removal of any infrastructure and/or conveyance of property required for service to any such 
shippers.  Therefore, according to the Timeline, rail service to shippers will not be impacted by the 
BNSF Work, the conveyance of any Transferred BNSF Property, or any other activities of BNSF.  
Consequently, the Parties do not anticipate that any STB approval will be necessary.  Should rail 
service to any shippers be impacted by the West Haymarket Project, BNSF shall use commercially 
reasonable efforts to obtain any and all necessary abandonment approvals and other approvals (if 
any) for the BNSF Work and Land Exchange (collectively "STB Approval").  City will be 
responsible for any costs associated with any STB Approval.  Nothing in this Master Agreement, 
the C&M Agreement, or the Exchange Agreement shall be deemed a submission by BNSF to the 
jurisdiction of any state or local body or a waiver of the preemptive effect of any state or federal 
law. 
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15. PURCHASE AND SALE AGREEMENT WITH UNION PACIFIC.  In connection with 
implementation of the West Haymarket Project, City has entered into a Purchase and Sale 
Agreement, dated June 15, 2010 ("UP Agreement") with UP wherein UP agrees to sell and City 
agrees to buy approximately 14 acres of Existing UP Property, which is identified as Tract 1 
(Parcels 1-16) in the Title Insurance Commitment and is shown on the map attached hereto as 
Exhibit E. The UP Agreement will require UP to rehabilitate the existing UP bridge over Salt Creek 
(i) to accommodate 40 mph travel, (ii) to meet such other requirements of BNSF as provided to City 
in writing in advance, (iii)  to be used by BNSF as access for the new wye track; the UP Agreement 
will also require UP to reconstruct a segment of UP track generally located to the north of the new 
wye beginning at the location just east of the UP bridge and extending in a northwesterly direction 
where it connects to existing track under Sun Valley Boulevard (collectively "UP Work").  UP's 
obligation to complete the UP Work shall survive closing under the UP Agreement.  The UP 
Agreement is contingent in part upon UP entering into the JFA MOU (defined below).  City agrees 
to convey the UP/Replacement BNSF Property as shown on Exhibit E-1 to BNSF as part of the 
Replacement BNSF Property. 
 

16. JOINT FACILITIES AGREEMENT BETWEEN UP AND BNSF.  BNSF agrees to 
enter into good faith negotiations with UP and to use commercially reasonable efforts to finalize 
and execute a Joint Facilities Agreement with UP ("JFA") regarding certain BNSF facilities within 
the Future BNSF Corridor.  BNSF contemplates the proposed JFA would be substantially similar in 
substance as that certain Memorandum of Understanding between BNSF and UP dated February 
22, 2010 (the "JFA MOU") and attached hereto as Exhibit R, and incorporated herein by 
reference.  BNSF warrants and represents that City shall have no obligations under the JFA.  
BNSF does not guarantee that UP will execute the JFA. 
 

17. UP AND BNSF OPERATIONAL SERVICES.  The BNSF Replacement Work, 
Amtrak Work, BNSF Utilities Work, and UP Work are intended to provide BNSF similar operational 
services and flexibility to that which currently exists or that which BNSF anticipates will be required 
by BNSF and UP pursuant to the JFA. 
 

18.       LINCOLN STATION REPLACEMENT PARKING.  BNSF agrees that, upon request 
of City, BNSF shall relinquish and give up all or some of its parking rights, and/or otherwise cease 
parking on the Transferred BNSF Property and at and adjacent to the Lincoln Station Office 
Building, subject to any termination notice required to be provided by BNSF in order to relinquish 
such rights, and subject to reimbursement of BNSF by City for any termination fees or related costs 
payable by BNSF in connection with such termination (which shall be treated as part of the BNSF 
Additional City Cost Work), provided that BNSF receives seventy-five (75) parking stalls for use by 
its employees, licensees, and invitees within five hundred (500) feet of the Lincoln Station Office 
Building at no cost to BNSF for so long as BNSF shall require such stalls for related business 
purposes associated with on-going BNSF business activities at Lincoln Station Office Building or 
replacement office property within the Lincoln Haymarket Historic District or the West Haymarket 
Project Area.  BNSF shall not assign, transfer, lease, sublease, license or sublicense these parking 
stalls to any third parties who are not performing business activities for BNSF.  Said request may 
be exercised by City by delivering written notice to BNSF within two (2) years after the Third City 
Closing (as defined in the Exchange Agreement).  Any of the above described parking stalls used 
for BNSF business activities and located upon land owned, leased, controlled or operated by City 
shall be subject to City's reasonable parking rules and regulations, as modified to be consistent 
with the terms of this Master Agreement.  City may reasonably modify its rules and regulations to 
reflect then-current City parking management and safety practices in the Downtown Lincoln and 
the West Haymarket Project, subject to the terms of this Master Agreement. 

 
19. 2nd and “J” CROSSING CLOSURE.  Prior to the First Closing, City shall take all 

necessary actions to permanently close, relinquish, abandon, and vacate the existing public at-
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grade crossing at 2nd and "J" Street ("2nd & J"), as shown on Exhibit AA, at no expense to BNSF.  
Upon vacation of said crossing, title will by law automatically revert to BNSF as the abutting 
property owner; provided, however, that City shall provide any documentation requested by BNSF 
to confirm such reversion to BNSF.  BNSF agrees to execute and deliver to City at the First Closing 
an easement in the form of Exhibit TT attached hereto granting City and Public Utilities 
Companies the necessary license or easement rights to permit existing and future utilities 
Operation within the vacated right-of-way, provided that for future Utilities, plans and specifications 
are submitted to BNSF for review and approval per BNSF’s Utility Accommodation Policy.  If this 
Master Agreement, the C&M Agreement, and/or the Exchange Agreement expire or terminate 
following the vacation of 2nd & J, BNSF’s obligation under this Section 19 shall survive such 
expiration or termination. 
 

20. OTHER BNSF TRACKS TO BE RELINQUISHED.  BNSF has investigated and 
determined that BNSF has no need to retain either the existing tracks or any remaining rights to 
operate future tracks in the bubble area shown on Exhibit S attached hereto (as labeled "EXIST. 
SIDING TRACKS TO BE RELINQUISHED"). BNSF agrees, without additional monetary 
consideration, to take all action reasonably necessary to relinquish its rights to use such labeled 
tracks and bubble area.  BNSF shall have the right, but not the obligation, to remove all or any 
portion of such tracks and related appurtenances as BNSF Existing Improvements, provided that if 
any such tracks and related appurtenances are removed by BNSF, BNSF shall restore the area to 
as near the condition prior to such track removal as may be practicable.  BNSF will quitclaim any 
BNSF Reversionary Interests in the Existing City Streets and Alleys and other City streets and 
alleys underlying such tracks to City by quit claim deed as part of the Replacement City Property at 
the First Closing.  Any BNSF Existing Improvements not removed by BNSF shall be conveyed to 
City and become the property of City concurrently with BNSF's relinquishment of rights to use such 
tracks.  BNSF will reasonably cooperate with City to amend or extinguish any ordinance rights to 
occupy such portions of the Existing Streets and Alleys as necessary. 
 

21. FUTURE AT-GRADE CROSSINGS.  Other than the Rights of Entry agreements 
and temporary construction crossings expressly described herein or in the Exchange Agreement, 
no at-grade vehicular or pedestrian crossings shall be created or permitted in connection with the 
West Haymarket Project, without the prior written consent of BNSF, whether as part of the initial 
development or in the future. The provisions of this Section 21 shall survive expiration or 
termination of this Master Agreement, the C&M Agreement, and the Exchange Agreement, and all 
Closings under the Exchange Agreement. 
 

22. CONTINGENCIES.  In addition to, and not in limitation of, the contingencies set 
forth in the Exchange Agreement, the obligations of each Party as set forth below shall be subject 
to the fulfillment on or before each applicable Closing Date (as defined in the Exchange 
Agreement) of all of the applicable conditions set forth below.  
 

22.1 City Contingencies for First Closing and 2010 Notice to Proceed.  City's 
obligations to close on the First Closing and to deliver the 2010 Notice to Proceed to BNSF 
hereunder shall be contingent upon the following: 
 

22.1.1 The City Council for City and/or JPA (defined below) approving the 
necessary agreements, resolutions and ordinances for the implementation of the West Haymarket 
Project, the City Work,  the BNSF Work and the Rights of Entry Work on or before the completion 
date shown on the Timeline; 
 

22.1.2 Execution of a JFA MOU between UP and BNSF, with terms and 
conditions acceptable to BNSF and UP;  
 

28 



 

22.1.3 Execution of the UP Agreement between UP and City for the West 
Haymarket Project; 
 

22.1.4 Execution of the Amtrak/BNSF Lease, with terms and conditions 
acceptable to Amtrak and BNSF; 
 

22.1.5 Execution of the Amtrak Agreement; 
 

22.1.6 Obtaining any necessary consents and approvals authorizing the 
transactions contemplated by this Master Agreement, the licenses and/or easements described 
herein and in the Exchange Agreement, and all related work;  
 

22.1.7 Governmental Approvals necessary for the 2010 BNSF Work, the 
2010 Storm Water Mitigation Work, 2010 Sanitary Sewer Work, UP Work, the 2011 BNSF Work, 
and the 2012 BNSF Work and City's approval or acceptance of any terms or conditions of such 
Governmental Approvals; and 
 

22.1.8 During City's due diligence period, City accepting title and 
environmental conditions of the Replacement City Property. 
 

22.2 BNSF Contingencies for First Closing and 2010 BNSF Work.  BNSF's 
obligations hereunder to close on the First Closing and proceeding with the implementation of the 
2010 BNSF Work (subject to the requirements of Section 2.4 above being satisfied) shall be 
contingent upon the following: 
 

22.2.1 Execution of the JFA MOU, with terms and conditions acceptable to 
BNSF and UP; 
 

22.2.2 Execution of the Amtrak/BNSF Lease; 
 

22.2.3 Execution of the UP Agreement between UP and JPA for the West 
Haymarket Project; 
 

22.2.4 Execution of the Amtrak Agreement; 
 

22.2.5 Receipt by BNSF of satisfactory evidence from City and Escrow 
Agent that the BNSF Work Payment Amount has been funded and deposited in the Escrow 
Account pursuant to the Escrow Agreement; 
 

22.2.6 Obtaining any necessary consents and approvals authorizing the 
transactions contemplated by this Master Agreement, the licenses and/or easements described 
herein and in the Exchange Agreement, and all related work; 
 

22.2.7 Obtaining Governmental Approvals necessary for the construction 
and implementation of the 2010 BNSF Work, the 2010 Storm Water Mitigation Work, 2010 Sanitary 
Sewer Work, UP Work, the 2011 BNSF Work, and the 2012 BNSF Work and BNSF's approval of 
any terms or conditions of the applicable Governmental Approvals; and 
 
   22.2.8 During BNSF's due diligence period, BNSF accepting title and 
environmental conditions of the Replacement BNSF Property. 
 

22.3 City and BNSF Contingencies for Second BNSF Closing and All Other City 
Closings, Notices to Proceed, and BNSF Work.  City's and BNSF's obligations to close on the 
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Second BNSF Closing and all subsequent City Closings, the City delivering the Second Notice to 
Proceed to BNSF and BNSF proceeding with the implementation of the 2011 BNSF Work 
hereunder shall be contingent upon BNSF obtaining required STB Approval, if any, for the 2011 
BNSF Work and 2012 BNSF Work. 
 

22.4 Contingencies Not Satisfied.  In the event any of the contingencies in 
Section 22.1 and Section 22.2 are not satisfied to the benefitted Party's reasonable satisfaction by 
December 31, 2010, or mutual extension thereof by the Parties, or in the event any of the 
contingencies in Section 22.3 are not satisfied to the benefitted Party’s reasonable satisfaction 
within eighteen (18) months after the proposed date in the Timeline for the Second BNSF Closing, 
or mutual extension thereof by the Parties, then the benefitted Party's sole and exclusive remedies 
hereunder shall be to either (i) waive such contingency by written notice to the other Party; or (ii) 
terminate this Master Agreement, upon which termination the Parties shall have no further 
obligations hereunder except those that expressly survive termination. 
 

23. FUNDING.  City has secured federal grants and funds to implement environmental 
assessment and remediation of the West Haymarket Project Area.  Furthermore, City may seek 
additional federal grants and funds to help implement environmental remediation of the West 
Haymarket Project Area and help implement other aspects of the West Haymarket Project.  City 
represents and warrants to BNSF that there are or will be no conditions or requirements associated 
with such grants and funds that BNSF will be responsible to satisfy or implement regarding the use 
of the BNSF Work Payments, the Cash Payment, or any other amounts payable to BNSF for the 
West Haymarket Project.  City's representations and warranties contained in this Section 23 shall 
survive expiration or termination of this Master Agreement, the C&M Agreement, and the 
Exchange Agreement, and all Closings under the Exchange Agreement. 
 

24. DEFAULT AND TERMINATION. 
 

 24.1 If either Party fails to perform any of its obligations under this Master 
Agreement, and, after written notice is given by the non-defaulting Party to the defaulting Party 
specifying the default, the defaulting Party fails either to promptly commence to cure the default, or 
to complete the cure expeditiously but in all events to complete the cure within thirty (30) days after 
the default notice is given, then the non-defaulting Party may (i) seek specific performance of the 
unperformed obligations; (ii) at defaulting Party’s sole cost, arrange for the performance of 
unperformed City Work or BNSF Work as may be applicable; or (iii) bring a claim for damages.  
Additionally, any default by City shall entitle, but not require, BNSF to immediately suspend, until 
such default is cured, any and/or all work under this Master Agreement, including without limitation: 
(i) BNSF Work, (ii) City C&M Work and/or (iii) any other work on or affecting any BNSF property.  If 
BNSF suspends any or all such work for more than eighteen (18) months, either Party shall have 
the right to terminate this Master Agreement and/or pursue any other remedies available at law or 
in equity.  For purposes of this Master Agreement, a default in the Exchange Agreement, the C&M 
Agreement, or any Right of Entry shall be considered a default under this Master Agreement.  The 
remedies set forth in this Section 24.1 shall be in limitation of any other remedies that a Party may 
have at law or in equity. 
 

24.2 Any waiver by either Party of any default or defaults under this Master 
Agreement or any delay of either Party in enforcing any remedy set forth herein shall not constitute 
a waiver of the right to pursue any remedy at a later date or terminate this Master Agreement for 
any subsequent default or defaults, nor shall any such waiver in any way affect such Party's ability 
to enforce any section of this Master Agreement.  
 

30 



 

24.3 The term of this Master Agreement shall begin on the Effective Date and 
continue for the full duration of the Development Period, unless sooner terminated as set forth 
herein. 
 

24.4 If this Master Agreement terminates for any reason prior to the final Closing 
under the Exchange Agreement, then BNSF shall have the right, but not the obligation, to 
terminate, at BNSF's sole discretion, (i) any or all of the temporary Rights of Entry, and/or (ii) any 
or all of the permanent Rights of Entry for which the improvements contemplated thereunder have 
not been completed. 
 

25. NOTICE.  Any notice required or permitted to be given hereunder by one Party to 
the other shall be in writing and the same shall be given and shall be deemed to have been served 
and given if: (i) placed in the United States mail, certified, return receipt requested, or (ii) deposited 
into the custody of a nationally recognized overnight delivery service, addressed to the Party to be 
notified at the address for such Party specified below, or to such other address as the Party to be 
notified may designate by giving the other Party no less than thirty (30) days' advance written 
notice of such change in address. 
 
If to BNSF: BNSF Railway Company 

P.O. Box 961034 
Fort Worth, TX  76161-0034. 

  Attn:  Robert J. Boileau, P.E., Assistant Vice President, Engineering Services 
 
If to City: City of Lincoln, Nebraska 

555 South 10th Street 
Lincoln, NE  68508 
Attn:  City Attorney 

 
MISCELLANEOUS 
 

26. Time is of the essence of this Master Agreement. 
 

27. In any action (declaratory or otherwise) brought by either Party in connection with or 
arising out of the terms of this Master Agreement, the prevailing Party in such action will be entitled 
to recover from the non-prevailing Party all actual costs, actual damages, and actual expenses, 
including, without limitation, reasonable attorneys' fees and charges to the fullest extent permitted 
by law. 
 
 28. This Master Agreement binds and is for the benefit of both Parties and their 
permitted successors and assigns.  No Party may assign its rights and obligations hereunder 
without the prior written consent of the other Party.  Any permitted assignment shall not terminate 
the liability of the assigning Party, unless a specific release of such liability in writing is given and 
signed by the other Party.  Notwithstanding any contrary provision herein, City shall have the right 
to assign this Master Agreement to the West Haymarket Joint Public Agency, a Nebraska joint 
public agency ("JPA") without further consent of BNSF, provided (i) City delivers prior written 
notification to BNSF of the assignment, (ii) City and JPA enter into BNSF's then-standard Consent 
to Assignment form, pursuant to which City will remain jointly and severally liable for all of City's 
obligations hereunder, including without limitation City’s liability and indemnification obligations; 
provided that BNSF agrees it will first send any claim or notice of default to the JPA and will not 
pursue any action against City until thirty (30) days after the date of such claim or notice to the 
JPA, unless failure to pursue action against City during such time would otherwise prejudice 
BNSF’s rights, and (iii) City's entire interest under the C&M Agreement, the Exchange Agreement, 
and all Rights of Entry agreements are assigned at the same time to JPA. 
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29. Each Party and its counsel have reviewed and revised this Master Agreement.  The 

Parties agree that the rule of construction that any ambiguities are to be resolved against the 
drafting party must not be employed to interpret this Master Agreement or its amendments or 
exhibits. 
 
 30. If any clause or provision of this Master Agreement is illegal, invalid or 
unenforceable under present or future laws effective during the term of this Master Agreement, 
then and in that event, it is the intention of the Parties that the remainder of this Master Agreement 
shall not be affected thereby, and it is also the intention of the Parties that in lieu of each clause or 
provision of this Master Agreement that is illegal, invalid or unenforceable, there be added, as a 
part of this Master Agreement, a clause or provision as similar in terms to such illegal, invalid or 
unenforceable clause or provision as may be possible and be legal, valid and enforceable. 
 

31. This Master Agreement, the Exchange Agreement, the C&M Agreement, and, to the 
extent executed, the Right of Entry licenses and/or easements described herein, contain the entire 
agreement between BNSF and City with respect to the West Haymarket Project.  Oral statements 
or prior written matters not specifically incorporated into this Master Agreement are superseded 
hereby.  No variation, modification, or change to this Master Agreement, the Exchange Agreement, 
the C&M Agreement, or the Rights of Entry agreements shall bind either Party unless set forth in a 
document signed by both Parties.  No failure or delay of either Party in exercising any right, power 
or privilege hereunder shall operate as a waiver of such Party's right to require strict compliance 
with any term of this Master Agreement.  The captions next to the section numbers of this Master 
Agreement are for reference only and do not modify or affect this Master Agreement. 
 
 32. No director, officer, elected or appointed official, or employee of either of the Parties 
shall be personally liable in the event of any default. 
 
 33. This Master Agreement may be executed in more than one counterpart, including 
facsimile transmissions, each of which shall be deemed an original. 
 
 34. As of this same Effective Date, City and BNSF have also entered into the Exchange 
Agreement, the C&M Agreement, and to the extent executed, certain Rights of Entry.  After the 
Effective Date and upon completion of additional design work, City and BNSF expect to execute 
other Rights of Entry.  City and BNSF agree that, except as otherwise stated in Section 4, (i) in the 
event the terms of the Master Agreement, the C&M Agreement, the Exchange Agreement, and the 
various Rights of Entry are inconsistent, then the Master Agreement shall prevail; (ii) in the event 
the terms of the Exchange Agreement, the C&M Agreement, and the terms of the various Rights of 
Entry are inconsistent, then the Exchange Agreement shall prevail; and (iii) in the event the terms 
of the C&M Agreement and the terms of the various Rights of Entry are inconsistent, then the C&M 
Agreement shall prevail. 
 
 35. Any books, papers, receipts, and accounts of the Parties hereto relating to the City 
Work to be performed by the City and City Parties and BNSF Additional City Cost Work will at all 
reasonable times and upon reasonable prior written notice be open to inspection and audit by the 
agents and authorized representatives of the Parties hereto, as well as the State of Nebraska, for a 
period of one (1) year after the date of the final disbursement from the Escrow Account. 
 
 36. All aspects of this Master Agreement shall be governed by the laws of the State of 
Nebraska. 
 
 37. To the fullest extent permitted by law any dispute arising under or in connection with 
this Master Agreement or related to any subject matter which is the subject of this Master 
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Agreement shall be subject to the sole and exclusive jurisdiction of the United States District Court 
for the District of Nebraska.  The aforementioned choice of venue is intended by the Parties to be 
mandatory and not permissive.  Each Party hereby irrevocably consents to the jurisdiction of the 
United States District Court for the District of Nebraska in any such dispute and irrevocably waives, 
to the fullest extent permitted by law, any objection that it may now have or hereafter have to the 
laying of venue in such court and that any such dispute which is brought in such court has been 
brought in an inconvenient forum. 
 

38. By signing below, the Parties affirm they have the legal authority to enter into this 
Master Agreement. 

 
39. Each Party will, whenever it shall be reasonably requested to do so by the other, 

promptly execute, acknowledge, and deliver, or cause to be executed, acknowledged, or delivered, 
any and all such reasonable further confirmations, instruments, or further assurances and consents 
as may be reasonably necessary or proper in order to effectuate the covenants and agreements 
herein provided.  Each Party shall reasonably cooperate in good faith with the other and shall do 
any and all other acts and execute, acknowledge and deliver any and all documents so reasonably 
requested in order to satisfy the conditions set forth herein and carry out the intent and purposes of 
this Agreement.   

 
 
 

[Signature Page Follows] 



 

Signature Page - Master Development Agreement 
 

 
 IN WITNESS WHEREOF, the Parties have set their hands as of the date below each 
Party's signature; to be effective, however, as of the Effective Date above. 
 
 
CITY OF LINCOLN, NEBRASKA, a Nebraska municipal corporation 
 
 

By: ____________________________________ 
Chris Beutler, Mayor of Lincoln 

 
Date: ___________________________________ 

 
 
 
 
BNSF RAILWAY COMPANY, a Delaware corporation 
 
 

By: ______________________________________ 
David L. Freeman, Vice President – Engineering 

 
Date:      ______ 

 
 

 



 

Exhibits attached to Master Development Agreement: 
 
Exhibit A:   Depiction of West Haymarket Project 
Exhibit B:   Depiction of Existing BNSF Property 
Exhibit B-1:   Depiction of Retained BNSF Property / Transferred BNSF Property 
Exhibit C:   Depiction of BNSF Bridge 
Exhibit D:   Depiction of Existing City Streets and Alleys 
Exhibit D-1:   Depiction of Vacated Right of Way/Retained City Property, Vacated 

Right of Way/Replacement BNSF Property, and BNSF Reversionary 
Interests 

Exhibit E:   Depiction of Existing UP Property 
Exhibit E-1:   Depiction of UP/City Retained Property / UP/Replacement BNSF  
    Property 
Exhibit F:   Depiction of Third Party Properties 
Exhibit F-1:   Depiction of Third Party/Retained City Property and Third 

Party/Replacement BNSF Property 
Exhibits G and G-1:  Depiction of Replacement BNSF Property 
Exhibit H:   Depiction of Future BNSF Corridor 
Exhibit I:   Intentionally Deleted. 
Exhibit I-1:   Depiction of Storm Water Mitigation Area (Temporary Grading) 
Exhibit I-2:   Depiction of Storm Water Mitigation Area (Permanent Improvements) 
Exhibit I-3:   Depiction of Soil Staging Areas 
Exhibit I-4:   Depiction of Pedestrian Bridge Area 
Exhibit J:   Depiction of Replacement City Property 
Exhibit J-1:   Depiction of Crossing Agreement Areas 
Exhibit J-2:   Depiction of Holes in the Donut and Temporary Access Areas 
Exhibit K   Depiction of Future City Property 
Exhibit L:   Depiction of BNSF Replacement Work and BNSF Removal Work  
    Areas 
Exhibit M-1:   Depiction of Temporary Access for Temporary Access License 
Exhibit M-2:   Depiction of Temporary Access for City Amtrak Work Area 
Exhibit N:   Depiction of City Amtrak Work Area 
Exhibit O:   Depiction of Fiber Optic Work and Public Utilities Work Areas 
Exhibit P:   Depiction of Security Fencing Area 
Exhibit P-1:   Depiction of Gate Locations on Security Fencing Area 
Exhibit Q:   Timeline 
Exhibit R:   JFA MOU 
Exhibit S:   Depiction of Other BNSF Reversionary Interests 
Exhibit T:   Intentionally Deleted. 
Exhibit U:   Letter Agreement for Part of the Final Design Work 

 



 

 

Exhibit V:   Letter Agreement for Final Design of Signal and Facilities Work 
Exhibit W:   Letter Agreement for Early Track Removal and Temporary Crossing 

Construction 
Exhibit X-1:   Included Work 
Exhibit X-2:   BNSF Work Payment Exclusions 
Exhibit Y:   Depiction of Existing and Proposed Utilities 
Exhibit Z:   Escrow Agreement 
Exhibit Z-1:   Construction Draw Schedule 
Exhibits AA – AA-7:  Depiction of Arena Drive Grading Area 
Exhibit BB:   Form of Temporary License for Survey / Geotech / Environmental 

Activities / Advanced Construction 
Exhibit BB-1:   Form of Temporary Construction and Access License for Sanitary  
    Sewer Work 
Exhibit DD:   Intentionally Deleted. 
Exhibit EE:   Form of Temporary Access License for Initial Construction 
Exhibit FF:   Form of Storm Water Mitigation Easement 
Exhibit FF-1:   Form of Temporary Grading License for Storm Water Mitigation 
Exhibit GG:   Form of Temporary Access License for Soil Staging 
Exhibit HH:   Form of Pedestrian Bridge Easement 
Exhibit HH-1:   Form of Temporary Access License for Construction Staging - 

Pedestrian Bridge 
Exhibit HH-A (pp. 1- 4): Depiction of Pedestrian Bridge License Area 
Exhibit II:   Form of Temporary Access License for Amtrak Work 
Exhibit JJ:   Form of Security Fencing License 
Exhibit KK:   Form of Temporary Grading License for Arena Drive and Parking Lot 

Construction 
Exhibit NN:   Form of Fiber Optic Communication Easement 
Exhibit OO:   Intentionally Deleted. 
Exhibit TT:   Form of City Utility Easement / 2nd and J Utility Easement 
Exhibit UU:   Form of Crossing Agreement 
Exhibit VV:   Fencing Requirements 
 


