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FACTSHEET

TITLE: SPECIAL PERMIT NO. 11013, requested by
Roger H. Schwisow, for authority to conduct soil
excavation on AG Agriculture District zoned property
located northwest of N.W. 56th Street and West O
Street. 

STAFF RECOMMENDATION: Conditional Approval.

SPONSOR:  Planning Department 

BOARD/COMMITTEE:  Planning Commission
Public Hearing: 06/15/11
Administrative Action: 06/15/11

RECOMMENDATION: Conditional Approval, with one
amendment (9-0: Larson, Lust, Francis, Cornelius,
Gaylor Baird, Taylor, Partington, Esseks and
Sunderman voting ‘yes’) Resolution No. PC-01237

FINDINGS OF FACT:

1. The purpose of this special permit request is to allow soil excavation on a 40.74 acre site zoned AG Agriculture
District generally located northwest of N.W. 56th Street and West O Street.  Much of the soil is proposed to be
used at the Arena site in West Haymarket.  This is an extension of the existing Special Permit No. 08015, which
expires on October 8, 2011.  

2. The staff recommendation of conditional approval is based upon the “Analysis” as set forth on 9-11, concluding
that the special permit is in conformance with the zoning ordinance.  The staff presentation is found on p.15.
The conditions of approval are found on p.12-14. 

3. The applicant’s testimony is found on p.15-16.  The applicant indicated that he requested authority to operate
during nighttime hours under government contracts, which is allowed under the existing Special Permit No.
08015.  The staff recommendation does not include this provision and the applicant understands that only the
City Council has the authority to modify the ordinance to approve operations during nighttime hours.  

4. Other public comment is found on p.17.

5. Rick Peo of the City Law Department suggested that this special permit commence upon the expiration of the
existing special permit (which has been determined to be October 8, 2011) as opposed to the date of approval
of this special permit.  

6. There was no testimony in opposition.  

7. On June 15, 2011, the Planning Commission voted 9-0 to agree with the staff recommendation of conditional
approval, with amendment to Condition No. 1 to provide that this special permit shall commence upon the
expiration date of the existing Special Permit No. 08015 (which is October 8, 2011).  Resolution No. PC-01237
(p.3-7).

8. On June 24, 2011, a letter was filed by the applicant appealing Resolution No. PC-01237, specifically the
effective date of the special permit and the hours of operation (p.2).

FACTSHEET PREPARED BY:  Jean L. Preister DATE: June 24, 2011

REVIEWED BY:__________________________ DATE: June 24, 2011

REFERENCE NUMBER:  FS\CC\2011\SP11013 Appeal



From: len....ow tllGger@l8ndconstruction.com] 
,20118:11 AMSe*To: 

SubJe't: 

Mike: t ~kI>Aiket<t""tI1e""ll permit No 11013 that was approved by the planning department on June 15, 
2011. v.lt:n8ad to'._._UQ _n~t8nd weekends including Sunday's in order to meet the time frame of the new 
arena ~... We'.'askIrig,1or IpecJafpermission to allow this thru October 31 , of 2011. What would be nice is if there 
was an ortflnanC8'chai:1Iettiallow a,pe;aon. head of planning or a committee of three people to make these exception in 
special cases without having, togo tnru the city council and then have a 15 day wait period as a lot of times we don't have 
that much time. Thanks in advance. Roger H. Schwisow Pres of Land Construction Inc. 
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RESOLUTION NO. PC-_O_l........ 37
2........___ 


SPECIAL PERMIT NO. 11013 

1 WHEREAS, Roger H. Schwisow has submitted an application designated as 


2 Special Permit No. 11013 for authority to conduct excavation on AG Agriculture District zoned 


3 property located northwest pf N.W. 56th Street and West 0 Street, and legally described as: 


4 Lot 25 LT. in the Southwest Quarter of Section 24, Township 10 

5 North, Range 5 East of the 6th P.M., Lancaster County, 
6 Nebraska; 

7 WHEREAS, the Lincoln City-Lancaster County Planning Commission has held a 

8 public hearing on said application; and 

9 WHEREAS, the community as a whole, the surrounding neighborhood, and the 

10 real property adjacent to the area included within the site plan for this excavation will not be 

11 adversely affected by granting such a permit; and 

12 WHEREAS, said site plan together with the terms and conditions hereinafter set 

13 forth are consistent with the comprehensive plan of the City of Lincoln and with the intent and 

14 purpose of Title 27 of the Lincoln Municipal Code to promote the public health, safety, and 

15 general welfare. 

16 NOW, THEREFORE, BE IT RESOLVED by the Lincoln City-Lancaster County 

17 Planning Commission of Lincoln, Nebraska: 

18 That the application of Roger H. Schwisow, hereinafter referred to as 

19 "Permittee," to conduct excavation be and the same is hereby granted under the provisions of 

20 Section 27.63.160 of the Lincoln Municipal Code upon condition that the excavation be in 
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1 substantial compliance with said application, the site plan, and the following additional express 

2 terms, conditions, and requirements: 

3 1. This permit approves an excavation operation for a period of three (3) 

4 years commencing upon the expiration date of the existing Special Permit No. 08015 (which is 

October 8, 2011). 

6 2. Operating hours shall be limited to daylight hours Monday through 

7 Saturday. 

8 3. Before beginning the excavation the Permittee shall have: 

. 9 a. Received Federal NPDES and 404 review and permits if required . 

b. Received required driveway permits for access onto West 0 
11 Street/Highway 6 from the Department of Roads. 

12 c. Revised the site plan to: 

13 i. Show the berming to remain along West 0 Street for 
14 screening purposes. 

ii. Add a note that land will be reclaimed in conformance with 
16 USDA "Farm Bill Compliance." 

17 iii. Make the revisions requested by Watershed Management 
18 delineating the minimum flood corridor on the west end per 
19 the drainage criteria manual. 

iv. Add a note stating there will be no grading in the minimum 
21 flood corridor. 

22 v. Revise the note regarding hours of operation to delete 
23 night operations for government contracts. 

24 d. Posted and commenced maintaining a sign at the entrance to the 
site. The sign shall: 

26 i. Be clearly visible from the adjacent road. 

27 ii. Be at least 32 square feet in area. 
28 
29 iii. Have lettering which is at least two inches in height, black 

on a white background. 

31 iv. Have the following information listed: 

32 (1 ) The approved Special Permit number. 
004 
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1 (2) The name, contact phone, and email address for 

2 the land owner. 

3 (3) The name, contact phone, and email address for 

4 the operator/contractor. 


(4) The Building and Safety Department contact 

6 number. 


7 f. Posted a $19,142 performance bond or escrow agreement in a 

8 form acceptable to the City Attorney. 


9 4. Obtain and test water samples from the two existing monitoring wells 

(installed per Special Permit 08015) at frequencies as recommended by LPSNRD, but not less 

11 than annually and not more than four times per year for contaminants likely to be generated by 

12 the soil mining operations under this Permit and submit the test results to LPSNRD and SID #6 

13 when tested and to the City as part of the annual administrative review. 

14 Should the execution activities authorized under this Permit result in the water 

wells of the Lancaster County SID #6 Public Water System running dry or becoming 

16 contaminated beyond their current condition, then Permittee shall immediately (Le. within 24 

17 hours) at its expense, provide an alternate water source for SID #6 in accordance with all 

18 applicable City and County ordinances and/or other state or federal laws or rules or regulations. 

19 The alternate water source may be provided as bottled water, trucked or any other means to 

the Public Water System for SID #6. Permittee understands that City of Lincoln will not provide 

21 such alternate water source. 

22 Permittee agrees that LPSNRD in consultation with both an expert selected by 

23 the Permittee and the State of Nebraska Department of Health and Human Services and/or the 

24 Lancaster County Health Department shall be the entity to make a preliminary assessment 

whether Permittee's soil mining activities are the likely cause of the SID #6 wells running dry or 

26 becoming contaminated. Currently static water levels in SID #6 wells are at 18 and 20 feet. 

27 Should the level drop to 25 feet or below, then an investigation shall begin immediately to 

28 determine the cause of such reduced levels and all mining operations shall cease until the 

29 cause of the decline is determined. 
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Permittee agrees that the preliminary assessment by LPSNRD, after consultation 

as noted previously shall be binding for purposes of Permittee's initial obligation to provide an 

alternate water supply for SID #6. Should the preliminary assessment by LPSNRD prove to be 

incorrect, Permittee shall be reimbursed by SID #6 only for those costs and expenses SID #6 

would have incurred in providing the alternate water supply absent Permittee's initial obligation. 

Permittee agrees that LPSNRD, the Department of Health and Human Services and the 

Lancaster County Health Department incur no liability and are held harmless as to any claims of 

Permittee for the performance of this service. 

Permittee further agrees that if SID #6's wells become contaminated or run dry 

as specifies herein, then Permittee shall cease its excavation operation until the determination 

is made by the LPSNRD of the cause of such contamination or the wells running dry. 

5. Upon completion of all terms, conditions and requirements of the special 

permit that are to be completed before beginning operations, the Permittee shall request the 

Director of Building and Safety to issue a certificate of operation. Permttee shall not begin 

operations until it has received said certificate of operation. 

6. Excavation shall commence within one year from the date the special 

permit is approved or the special permit will automatically terminate and be considered null and 

void. All existing certificates of operation shall automatically terminate on the same date. 

7. Within nine months after the completion of excavation on any portion of 

the site, all cuts shall be returned to a slope of less than three to one, the topography and soils 

shall be restored and stabilized, and the land shall be graded, seeded, and sodded so as to 

prevent erosion and siltation, and to protect the health, safety, and general welfare of the 

public. 

8. Permittee shall prepare and submit an annual report to the Director of 

Building and Safety addressing the status and extent of excavation and each condition of the 

special permit. Failure to submit the annual report shall constitute just cause for the City 

Council to revoke the special permit. Permittee shall be subject to an annual site inspection by 0 0 6 
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1 the Director of Building and Safety. The cost of such inspection shall be paid for by the 


2 Permittee. Cost shall be based upon the Department of Building and Safety's hourly rate in 


3 effect on the date of the application. 


4 9. The construction plans shall generally comply with the approved plans. 

5 10. The Permittee shall meetall conditions of 27.63.160 except as 


6 specifically amended by this permit. 


7 11. All privately·owned improvements shall be permanently maintained by the 

8 Permittee. 

9 12. The terms, conditions, and requirements of this resolution shall ruh with 

10 the land and be binding upon the Permittee, its successors and assigns. 

11 13. The site plan accompanying this permit shall be the basis for all 

12 interpretations of setbacks, yards, locations of buildings, location of parking and circulation 

13 elements, and similar matters. 

14 14. The Permittee shall sign and return the required letter of acceptance to 

15 the City Clerk within 60 days following the approval of the special permit, provided, however, 

16 said 60·day period may be extended up to six months by administrative amendment. The City 

17 Clerk shall file a copy of the resolution approving the special permit and the letter of acceptance 

18 with the Register of Deeds, filling fees therefor to be paid in advance by the Permittee. 

19 The foregoing Resolution was approved by the Lincoln City-Lancaster County 

20 Planning Commission on this ~ day of _Jun_e , 2011. 

Chief Assistant City Attorney 
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LINCOLN CITY/LANCASTER COUNTY PLANNING STAFF REPORT

for June 15, 2011 PLANNING COMMISSION MEETING

**As Revised and Approved by Planning Commission on June 15, 2011**
Resolution No. PC-01237

P.A.S.:  Special Permit #11013

PROPOSAL:  A special permit to allow mining/extraction of soil.

LOCATION: To the northwest of N.W. 56th Street and W. O Street.

LAND AREA: 40.74 acres,  more or less. 36.46 acres of excavation operation.

CONCLUSION: In conformance with the City Zoning. 

RECOMMENDATION:  Conditional Approval

GENERAL INFORMATION:

LEGAL DESCRIPTION: Lot 25 I.T. in the SW 1/4  of Section 24 T10N, R5E of the 6th P.M.,
Lancaster County, Nebraska

EXISTING ZONING: AG Agriculture

EXISTING LAND USE: Excavation site in operation

SURROUNDING LAND USE AND ZONING:  

North:  Farm land and I-80, zoned AG Agriculture
South: Farm land, one farm residence, zoned AG Agriculture
East:   Farm land , zoned AG Agriculture
West: Farming, Residence, Playmore club, Emerald wells and  rail line, zoned AGR

Agriculture Residential and AG Agriculture.

ASSOCIATED APPLICATIONS: None

HISTORY: Special Permit 08015 for soil excavation approved by City Council on July 28, 2008.
Changed from AA Rural and Public Use to AG Agricultural in the 1979 zoning update. The land
abutting to the east had a Change of Zone Application (CZ 05055 AG to I-3), a proposed
Annexation (#05012) and Use Permit # 05007-Westview Addition, that application has expired.

COMPREHENSIVE PLAN SPECIFICATIONS: The Plan shows this as Industrial. This is in the Tier
I Growth Area, Priority B.

UTILITIES: City services planned.
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TOPOGRAPHY: Rolling, draining to the south and west. 

TRAFFIC ANALYSIS: Access will be to West “O” Street/U.S. Hwy 6.  

PUBLIC SERVICE: .This is in the Southwest Rural Fire District (Advanced Life Support, about 7
miles from the Yankee Hill and Denton stations), Lincoln School District #1 and Lincoln Electric
System.

REGIONAL ISSUES: None

ENVIRONMENTAL CONCERNS:  There are no known Historic resources. There is no flood plain.
The soil rating on this land is 3.4 on a scale of 1 to 10 where 1  to 4 are prime soils. This is prime
soil. This is located in the Emerald Wellhead Protection zone and care must be taken to protect
ground water.

ALTERNATIVE USES: Continued farming, two acreage lots.

ANALYSIS:

1. This request is for soil excavation on a 40.74 acre site, under the provisions of Chapter
27.63.160 Mining in the “AG” and “AGR” Districts. Much of this soil is proposed to be used
at the Arena site in West Haymarket.

 
2. This proposes to extract 533,877 cubic yards of soil.  The cuts range up to 20 feet. Final

excavation will create a three sided bowl with a rim of 14' to 16' around the east, south and
west sides. The applicant notes this is phased and they will not disturb over 20 acres at a
time.

3. The current operation was approved in July 2008 after appeal to City Council and
considerable discussion of issues, including the potential impact on the Emerald water
supply. This was prior to the adoption of the current soil mining code provisions and includes
some unique conditions for this site that are carried forward in this application’s conditions
to reflect those agreements, including the agreement with the NRD and the Emerald SID for
monitoring and replacement if contamination should occur.

 
4. The County Engineer notes no objection subject to review and approval by the Nebraska

Department of Roads.

5. NDOR has not responded but did approve this location under the previous special permit.

6. The Building and Safety Department notes a certificate of operations will need to be filed in
their office at the applicants cost.

7. Health Department note that all wind and water erosion must be controlled during the soil
mining process.  The Lower Platte South Natural Resources District should be contacted for
guidance in this matter.

During the soil mining process, the land owner(s) will be responsible for controlling off-site
dust emissions in accordance with Lincoln-Lancaster County Air Pollution Regulations and
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Standards Article 2 Section 32.  Dust control measures shall include, but not limited to
application of water to roads, driveways, parking lots on site, site frontage and any adjacent
business or residential frontage.  Planting and maintenance of ground cover will also be
incorporated as necessary.

8. Public Works and Utilities Department note, if not already approved, the access point and
its design need to be approved by NDOR. It should be noted that the steep side slopes at
the perimeter of the site adjacent to adjoining ownerships may make it difficult to make
connections to future streets difficult to design for reasonable access and meeting
subdivision design standard requirements.  Approval of this grading should not be construed
to mean that adjoining properties should be required to do excessive grading to meet
development requirements to extend a street to the property line.  This may require some
of this property to be regraded and filled to enable meeting typical subdivision requirements.

9. Watershed Management notes the need to delineate minimum flood corridor on the west end
per the drainage criteria manual and that no grading will not be permitted within that
delineated area.

10. The applicant addressed  the  listed conditions of the Lincoln special permit application
conditions (27.63.160) as follows (responses shown in bold);

a)       A site plan drawn to scale that includes but is not limited to identifying proposed
vehicle and equipment storage areas and entrance and exit locations to the operation; These
are all shown or noted on the submitted plans.

b) A map showing the site location and the location of private access roads,
existing or proposed, and public roads and highways adjacent to the site which will be
affected by the operation; A site plan is provided.

( c) A grading map showing existing contours, proposed excavation contours,
proposed final grade contours, and excavation volumes; A map is provided, showing
existing and proposed final contours. The applicant provided the excavation volume
of 533,877 cubic yards in two phases.

(d) A full and adequate description of all phases of the contemplated operation and the
specific listing of the type of machinery and equipment which will be or might be used to
carry on the operation; Two phases are shown. Types of machinery and equipment are
noted. 

(e) A groundwater report from a groundwater hydrologist in cases where
proposed operations are: (I) within 1,000 feet of any off-site private well, (ii) within 2,000 feet
of a community well, or (iii) designed to result in an excavated area that does not drain to a
lower area (i.e. a “hole”).  The report should demonstrate that the operation and ultimate
grading will not negatively impact nearby wells by draw-down or contamination, and/or that
monitoring wells will be installed to provide early warning of any such impact; Where a pond
or lake is proposed, the groundwater report shall also demonstrate that adequate water will
be supplied via runoff and/or wells to maintain it as a functioning and attractive year-round
water feature.  No report is provide with this application. There is a community well
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(Emerald) just to the west. However, the applicant notes water was an issue with the
current permit and studies have been completed and monitoring wells and
agreements with Emerald are in place to address this condition. (These agreements
are carried over as conditions in this permit).

(f)  No more than twenty (20) acres of the site shall be open for operations at any
one time.  The surface shall be maintained in such a manner that surface waters do not
collect and pond, unless specifically approved by the City. All ponding is for sediment
control. The applicant states no more than 20 acres will be open at one time one
phase. 

(g) Topsoil shall be collected and stored for redistribution on the site at the termination
of the operation or termination of each phase. Applicant states that topsoil will be
collected and stored on the site for redistribution. The location is shown on the site
plan.

(h) Safety screening may be required at the outer boundary of the site.  Visual screening
through setbacks, berming and other techniques may also be required where said boundary
is adjacent to residential or park land, school property, or at major entryways/corridors into
a city, town or village. This is  adjacent to a major entry way, West “O” Street/Hwy
6 and Interstate 80. The applicant notes that this is 1/4 mile south of the Interstate and
will not be easily visible. The existing rail line blocks vision from the west and
southwest. There is an existing ridge of material that has been left along the south
side to screen “O” street. That will be the last material to be removed. The applicant
believes this will provide the needed screening. Staff agrees.

(I) Operating hours shall be limited to daylight hours, Monday through
Saturday. The applicant is requesting Monday through Saturday, daylight operation
hours and evening Monday through Friday for government contracts as allowed by
the previous special permit. However, only the City Council can amend the conditions
of the ordinance to allow the evening hours exception. Since the new process has
requested extended hours and there is no reason given to have extended hours here.

(j)       A sign shall be posted and maintained at the entrance to the site.  The applicant
notes the required  sign.

(k) A special permit may be approved for a maximum of three-years from the date the
special permit is issued. The applicant is requesting this permit be for three years.

11. The applicant did not fully address “Farm Bill Compliance” conditions.

12. This site is visible and in a Capitol View Corridor and is an entryway along I-80 to Lincoln.
The lay of the land, distance from I-80 and the railroad partly hide this operation. Views from
the west are totally obstructed and from the Interstate will be limited.
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CONDITIONS OF APPROVAL:

SITE SPECIFIC CONDITIONS:

1. This approval permits mining for a soil, sand and gravel excavation operation for a period of
three (3) years from the date of approval of this special permit commencing upon the
expiration date of the existing Special Permit No. 08015 (which is October 8, 2011). (**Per
Planning Commission: 06/15/11**)

2. Before initiating excavation operations:

2.1 The permittee shall have 

2.1.1 Received review and permits, if required, for the Federal NPDES and
404 Permits.

2.1.2 Received required driveway permits for access onto W. “O” Street/
Highway 6 from the Nebraska Department of Roads.

2.1.3 Revise the plan to show the berming to remain along West “O” Street
for screening purposes.

2.1.4 Operating hours shall be limited to daylight hours Monday through
Saturday. Revise the note to exclude the night operations for
government contracts.

2.1.5 Add a note that land will be reclaimed in conformance with USDA “Farm
Bill Compliance”.

2.1.6 Maintain the 2 monitoring wells recommended by the Lower Platte NRD
in the approval of Special Permit 08015. Obtain and test water samples
from the two monitoring wells. Previously required by Resolution A-
84953 for Special Permit # 08015

2.1.7 The previous agreements with SID#6 and the Lower Platte South NRD
required by Resolution Number A-84953 for Special Permit # 08015
shall continue in effect for the length of this special permit.

2.1.8 Make the revisions requested by Watershed Management.

2.1.9 Post and maintain a sign at the entrance to the site.  The sign shall be:
(1) Clearly visible from the adjacent road;
(2) At least 32 square feet in area;
(3) Lettering shall be at least two inches in height, black on a white
background;
(4) The sign shall list:

(I) The approved Special Permit Number;
(ii) The name, contact phone, and email address for the land
owner;
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(iii) The name, contact phone, and email address for the
operator/ contractor;
(iv) The Building and Safety Department contact number.

2.1.10 Post an $19,142 performance bond or escrow agreement in a
form acceptable to the City Attorney.

2.1.11 Upon completion of all terms, conditions and requirements of the
special permit that are to be completed before beginning
operations, the Permittee shall request the Director of Building
and Safety to issue a certificate of operation.  Permittee shall not
begin operations until it has received said certificate of operation.

2.2. Operations shall commence within one year from the date the special permit is
approved or the special permit will automatically terminate and be considered null and
void.  All existing certificates of operation shall automatically terminate on the same
date.

2.3 Within nine months after the completion of excavation on any portion of the site, all
cuts shall be returned to a slope of less than three to one,  the topography and soils
shall be restored and stabilized, and the land shall be graded, seeded, and sodded
so as to prevent erosion and siltation, and to protect the health, safety, and general
welfare of the public.

2.4 Permittee shall prepare and submit an annual report to the Director of Building and
Safety addressing the status and extent of operations and each condition of the
special permit.  Failure to submit the annual report shall constitute just cause for the
City Council to revoke the special permit.  Permittee shall be subject to an annual site
inspection by the Director of Building and Safety.  The cost of such inspection shall
be paid for by the applicant. Cost shall be based upon the Department of Building and
Safety’s hourly rate in effect on the date of the application:

2.5 The construction plans shall generally comply with the approved plans.

2.6 The applicant shall meet all conditions of 27.63.160 unless specifically amended by
this permit. 

STANDARD CONDITIONS:

3. The following conditions are applicable to all requests:

3.1 All privately-owned improvements shall be permanently maintained by the owner.

3.2 This resolution's terms, conditions, and requirements bind and obligate the permittee,
its successors and assigns.

3.3 The site plan accompanying this permit shall be the basis for all interpretations of
setbacks, yards, locations of buildings, location of parking and circulation elements,
and similar matters.
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3.4 The applicant shall sign and return the letter of acceptance to the City Clerk within 60
days following the approval of the special permit, provided, however, said 60-day
period may be extended up to six months by administrative amendment. The City
Clerk shall file a copy of the resolution approving the special permit and the letter of
acceptance with the Register of Deeds, filling fees therefor to be paid in advance by
the applicant.

Prepared by:

Mike DeKalb
441-6370, mdekalb@lincoln.ne.gov
DATE: June 1, 2011

APPLICANT: Lyle Loth, ESP
601 Old Cheney Rd, Suite A
Lincoln, NE 68512
(402) 421-2500

OWNER: Roger H. Schwisow, Trustee
1354 Pelican Bay Place
Lincoln, NE 68528
(402) 477-5263

CONTACT: Lyle Loth, ESP
601 Old Cheney Rd, Suite A
Lincoln, NE 68512
(402) 421-2500
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SPECIAL PERMIT NO. 11013

PUBLIC HEARING BEFORE PLANNING COMMISSION: June 15, 2011

Members present: Larson, Lust, Francis, Cornelius, Gaylor Baird, Taylor, Partington, Esseks and
Sunderman.

Ex Parte Communications: None.

Staff recommendation: Conditional approval.

Staff presentation: Mike DeKalb of Planning staff explained that this is essentially the renewal or
extension of an existing special permit for soil mining which expires this year.  The applicant is
requesting an additional three years.  This application was given a separate special permit number
because the existing special permit operates under the old soil mining standards.  This application
meets the new soil mining standards.  

Larson stated that he does not understand the elevation map.  Will this create sort of a pit?  DeKalb
explained that this will actually be a grade/hill cutting back up the site.  They will bring it to O Street
level and cut it all the way back as a grade.  There is a standing water/pond right next to O Street
that is intended for capturing sediment and runoff.  

Proponents

1.  Roger Schwisow, 1354 Pelican Bay Place, the owner and applicant, stated that at the present
time, he is in the process of hauling the fill in to the Arena project and that permit runs out this year.

Schwisow explained that once Hwy 34 gets rebuilt, there will be a 4' drop, so even after they have
taken the dirt down, once that new road gets graded it will be higher than the new road.  The
elevation from O Street will come up for a ways and then will fall back to the back of the property
at a ½ percent grade.  There should be no standing water at any time.  He assured that this permit
will comply with the existing standards.

They are building a 3:1 slope on the east edge.  There is an electric transmission line that goes
through the property on about 6 acres.  The long range plan is to acquire that property or buy the
dirt off that property.  Then that grade will blend out with the power transmission lines.  The dirt has
been left along O Street strictly to screen the equipment.  
Schwisow explained that his application requested to be allowed to work some night hours, only if
necessary.  They were supposed to start on the Arena project on May 23rd, but the city did not have
the property acquired.  Thus they did not get started until June 1st.  In addition, there are 70,000
yards on the railroad property to the west of the Arena to which the applicant was supposed to have
had access; however, because the city did not get the railroad crossing put in, the railroad won’t let
them cross their tracks, so they will end up hauling more dirt in than originally planned.  They are
currently running 12-hour days, but may need nighttime hours 
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because of their deadline on the Arena project.  Schwisow is requesting nighttime hours but
understands that only the City Council can approve that.  It will take another 60 days to get Council
approval.  They may need nighttime hours, but hope not to have to use them.  

Larson understands that the applicant will be removing the topsoil and then replacing it.  What will
you do with the finished land?   Schwisow indicated that it will be farmed again.  The back part is
farmed now.  It will be planted.  

Larson inquired whether Schwisow has had other mining permits and whether there have been any
problems or complaints.  Schwisow stated that there may have been some complaints but he
believes theirs would be very minimal.  What happens is sometimes you have a lot of trucks out
there, you get caught in a rainstorm, and you have to get out on the road to get them out of there.
We bought an extra water truck for dust control.  We do try to clean up, where possible.  

Lust asked staff to explain Condition No. 2.1.4: 

Operating hours shall be limited to daylight hours Monday through Saturday.  Revise the
note to exclude the night operations for government contracts.  

DeKalb explained that the notes on the drawings submitted by the applicant had called for the
nighttime hours and Condition #2.1.4 requires that note to be deleted.  Our expectation is that if you
are asking for a waiver and extension or some adjustment, you should explain why, which they did
not do with the application.  There was no justification for the need for nighttime hours.  The current
special permit had been very contentious and was appealed to the City Council over the issue of
the groundwater and operating hours.  Under the provisions of the existing special permit, the clock
did not start ticking until the operations were started by opening up the site.  We are thinking that
instead of three months from the date the permit was approved, he has a window of several months
where he can continue with the current special permit which allows the nighttime hours.

DeKalb further stated that the ordinance on time of operation is very specific, limited to daylight
hours Monday through Saturday.  That is the ordinance.  There is no provision in the ordinance for
the Planning Commission to grant nighttime hours.  It must be modified by the City Council.  The
applicant can appeal this condition to the City Council.  

Further, DeKalb indicated that we do not know when the existing special permit actually expires
because it would be based on when he actually started operation.  Therefore, we anticipate that he
probably has the summer until maybe even October to operate under the existing special permit
with the nighttime hours.
  
Francis pointed out that at this time of the year, daylight hours is about 6:30 a.m. until 8:30 or 9:00
p.m., and that should be ample time.  

Gaylor Baird inquired whether the staff is confident that this is not going to be visible as an entryway
corridor.  DeKalb does not believe it is an issue with the proper screening and buffering required
by the conditions of approval.
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Rick Peo, City Law Department, suggested that the conditions be amended such that this special
permit would not commence until expiration of the existing special permit to avoid conflicting
regulations.  

Public Comment

1.  Eunice Cernohlavek, 6205 West O, right across the street from the excavation, stated that Mr.
Schwisow has been very good about doing things properly and he had assured her that he will take
care of the dust and other problems she may incur living there.  She raises llamas and she is
concerned about their health and welfare, but the applicant has assured her that he will take care
of everything.  She will hold him at his word and keep working with him.  She knows she cannot stop
the Arena, so she will endorse this special permit with the hope that it gets done as fast as possible.

Response by the Applicant

Schwisow explained that under the DOT regulations, they can only run a truck 12 hours, so even
though there are more daylight hours, they can’t have two shifts of drivers working the daylight
hours.  He does not believe they will have to use the nighttime hours, but he is up against a $10,000
a day penalty on this job so he may need some flexibility in case the weather goes bad.  

ACTION BY PLANNING COMMISSION: June 15, 2011

Esseks moved to approve the staff recommendation of conditional approval, including the
amendment suggested by Rick Peo, seconded by Taylor.

Esseks thinks this is an excellent example of how we can have a very good application with a
relatively rapid but also informed discussion because of all the efforts that Mike DeKalb has put into
the new regulations to deal with all the issues that were raised in the past.  There was so much
controversy which has been set aside because of the new ordinance.

Motion for conditional approval, with amendment, carried 9-0:  Larson, Lust, Francis, Cornelius,
Gaylor Baird, Taylor, Partington, Esseks and Sunderman voting ‘yes’.  This is final action unless
appealed to the City Council within 14 days of the action by the Planning Commission.
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GENERAL NOTES: 
1.) THE ENTRANCE WILL BE SIGNED AND GATED. 

2.) OPERATING HOURS SHALL BE LIMITED TO DAYLIGHT HOURS MONDAY THROUGH SATURDAY AND NIGHT 
HOURS MONDAY THROUGH FRIDAY FOR GOVERNMENT CONTRACTS. 

3.) W. '0' ST. SHALL BE MAINTAINED ON A REGULAR BASIS DURING OPERATIONS AND BE FREE OF MUD 
AND/OR CLODS OF DIRT. 

4.) PROPER EROSION CONTROL AND DRAINAGE SHALL BE MAINTAINED AT ALL TIMES TO PREVENT ANY 
DAMAGE TO W. '0' ST. 

5.) ACCESS SHALL BE LIMITED TO ONE LOCATION ONLY WHICH IS CURRENTLY THE EXISTING DRIVEWAY. 

6.) WARNING SIGNS SHALL BE POSTED ALONG W. '0' ST. DURING HAULING, WARNING TRAFFIC OF TRUCKS 
ENTERING. 

GENERAL EROSION CONTROL NOTES: 
1.) AREA OF LAND DISTURBANCE: 37.34 ACRES, MORE OR LESS IN A SITE 
ENCOMPASSING 40.74 ACRES, MORE OR LESS. 

2.) ALL EROSION CONTROL MEASURES AS OUTLINED IN THIS PLAN SHALL BE 
INSTALLED AND IN OPERATIONAL ORDER PRIOR TO THE BEGINNING OF SITE 
GRADING. 

3.) WHEN AN EROSION CONTROL STRUCTURE IS DISMANTLED TO FACILITATE 
ORDERLY CONSTRUCTION AND/OR GRADING, THE ENTIRE STRUCTURE SHALL BE 
REASSEMBLED AND OPERATIONAL BEFORE WORK IS FINISHED ON THAT DAY. 

4.) ALL STRUCTURES SHALL BE INSPECTED AFTER EACH RAIN AND REPAIRED 
AS NECESSARY, INCLUDING BUT NOT LIMITED TO THE REMOVAL OF EXCESS 
SEDIMENT BUILDUP. THE GRADING CONTRACTOR WILL BE RESPONSIBLE FOR THE 
UP KEEP AND INSPECTION OF THE INITIAL EROSION CONTROL MEASURES FOR A 
PERIOD OF ONE YEAR AFTER FINAL SEEDING HAS BEEN COMPLETED, OR 
APPROVAL OF THE ENGINEER IS ACQUIRED. 

5.) A DISTURBED AREA MUST BE SEEDED, FERTILIZED, & MULCHED IF ACTUAL 
EARTH MOVING ACTIVITIES ARE NOT TO BE PERFORMED ON AN AREA FOR MORE 
THAN SEVEN (7) DAYS. Special Permit #11013 

NW 56th & W 0 St 
6.) UPON COMPLETION OF SITE GRADING THE ENTIRE SITE SHALL BE LEFT 
CLEAR OF DEBRIS, CLEAN GRADED, FERTILIZED, SEEDED, AND MULCHED 
ACCORDING TO SEEDING SPECIFICATIONS, OR AS APPROVED BY OWNER. 

7.) UNLESS OTHERWISE INDICATED, ALL VEGETATIVE AND STRUCTURAL EROSION 
AND SEDIMENT CONTROL PRACTICES AND STORM WATER MANAGEMENT 
PRACTICES WILL BE CONSTRUCTED AND MAINTAINED ACCORDING TO THE 
MINIMUM STANDARDS AND SPECIFICATIONS OF THE LINCOLN DRAINAGE CRITERIA 
MANUAL, DATED MAY, 2004, AND APPROVED SUPPLEMENTS. 

8.) ALL SEDIMENT AND EROSION CONTROL PRACTICES WILL BE INSPECTED AT 
LEAST ONCE EVERY SEVEN CALENDAR DAYS AND AFTER ANY STORM EVENT OF 
GREATER THAN 0.5 INCHES OF PRECIPITATION DURING ANY 24-HOUR PERIOD 
BY RESPONSIBLE PERSONNEL. ANY NECESSARY REPAIRS OR CLEANUP TO 
MAINTAIN THE EFFECTIVENESS OF THE BEST MANAGEMENT PRACTICES SHALL BE 
MADE IMMEDIATELY. 

9.) FOLLOWING SOIL DISTURBANCE, PERMANENT OR TEMPORARY STABILIZATION 
SHALL BE COMPLETED WITHIN SEVEN (7) CALENDAR DAYS TO THE SURFACE OF 
ALL PERIMETER CONTROLS, TOPSOIL STOCKPILES, AND ANY OTHER DISTURBED 
OR GRADED AREAS ON THE PROJECT SITE WHICH ARE NOT BEING USED FOR 
MATERIAL STORAGE, OR ON WHICH ACTUAL EARTH MOVING ACTIVITIES ARE NOT 
BEING PERFORMED. 

STONE CONSTRUCTION ENTRANCE NOTES: 
1. CONSTRUCTION ENTRANCE MUST EXTEND THE FULL WIDTH OF THE VEHICULAR INGRESS AND EGRESS AREA. 

2. IF CONDITIONS ON THE SITE ARE SUCH THAT THE MAJORITY OF THE MUD IS NOT REMOVED BY THE VEHICLES TRAVELING OVER THE STONE, 
THEN THE TIRES OF THE VEHICLES MUST BE WASHED BEFORE ENTERING THE PUBLIC ROAD. WASH WATER MUST BE CARRIED AWAY FROM THE 
ENTRANCE TO AN APPROVED SETTLING AREA TO REMOVE SEDIMENT. ALL SEDIMENT SHALL BE PREVENTED FROM ENTERING STORM DRAINS, 
DITCHES, OR WATERCOURSES. 

3. THE AREA OF THE ENTRANCE MUST BE EXCAVATED A MINIMUM OF 3 INCHES AND MUST BE CLEARED OF ALL VEGETATION, ROOTS, AND OTHER 
OBJECTIONABLE MATERIAL. THE FILTER FABRIC UNDERLINER WILL THEN BE PLACED THE FULL WIDTH AND LENGTH OF THE ENTRANCE. 

4. WHEN WASHING IS REQUIRED, IT SHALL BE DONE ON AN AREA STABILIZED WITH STONE AND WHICH DRAINS INTO AN APPROVED SEDIMENT 
TRAPPING DEVICE. 

5. THE ENTRANCE SHALL BE MAINTAINED IN A CONDITION WHICH WILL PREVENT TRACKING OR FLOW OF SEDIMENT ONTO PUBLIC RIGHTS-OF-WAY. 
THIS MAY REQUIRE PERIODIC TOP DRESSING WITH ADDITIONAL STONE OR THE WASHING AND REWORKING OF EXISTING STONE AS CONDITIONS 
DEMAND AND REPAIR AND/OR CLEAN OUT OF ANY STRUCTURES USED TO TRAP SEDIMENT. ALL MATERIALS SPILLED, DROPPED, WASHED, OR 0? 0 
TRACKED FROM VEHICLES ONTO ROADWAYS OR INTO STORM DRAINS MUST BE REMOVED IMMEDIATELY. THE USE OF WATER TRUCKS TO REMOVE - 
MATERIALS DROPPED, WASHED, OR TRACKED ONTO ROADWAYS WILL NOT BE PERMITTED UNDER ANY CIRCUMSTANCES. 

~n. A ~ I 




OWNER: ENGINEER: MACHINERY: 
ROGER H. SCHWISOW TRUST LYLE L. LOTH 1. BACKHOE 
1354 PELICAN BAY PLACE ENGINEERING SURVEYING PLANNING 2. FRONT-END LOADER 

3. MOTOR GRADERLINCOLN, NE 68528 601 OLD CHENEY RD. SUITE 'A' 
(402) 435-8251 LINCOLN, NE 68512 

(402) 421-2500 

CONTRACTOR: 

LAND CONSTRUCTION LEGAL DESCRIPTION: 

5905 WEST '0' ST. LOT 25 LT., SW 1/4 OF SECTION 

LINCOLN, NE 68528 
 24, TOWNSHIP 10 NORTH, RANGE 5 
(402) 477-5263 EAST OF THE 6TH P.M., LANCASTER 

COUNTY, NEBRASKA. 

PROJECT SCHEDULE: 
1. CONSTRUCTION ENTRANCE & SEDIMENT BASINS SHALL BE 

INSTALLED AND IN WORKING ORDER PRIOR TO ALL EARTHWORK. 

2. TOP SOIL STRIPPING AND STOCK PILING, A WORKING AREA NOT 

TO EXCEED 20 ACRES. 

3. EARTH MINING. 
4. REPLACEMENT OF TOP SOIL. 
5. EITHER RETURN TO FARMING OPERATIONS, TEMPORARY SEEDING, 


OR SPRAY ON TACKIFIER (SEE NARRATIVE). 

6. EVENTS 2 THRU 5 TO REPEAT UNTIL GRADING HAS BEEN 

COMPLETED. 

7. OPERATIONAL MAINTENANCE, INSPECTION OF PRACTICES. 

o 8. REMOVAL OF SEDIMENT CONTROLS. 
tj 

Special Permit .11013 
,..... NW 56th & W 0 St 



ENGINEERING PLANNING 
SURVEYING 

Suite A - 601 Old Cheney Road 
Lincoln, NE 68512 

Phone (402) 421-2500May 18,2011 
Fax (402) 421-7096 

Mr. Marvin Krout 
Director of Planning Special Permit #11013 
Mike Dekalb, Planner NW56th&WOSt 
City of Lincoln/ Lancaster County 
555 South 10th Street 
Lincoln, NE 68508 

RE: MINING/SOIL EXTRACTION 

Dear Marvin, 

On behalf of Roger Schwisow, we submit the following amendment to the existing Mining/Soil 
Extraction Special Permit #08015 for your review. 

The mining permit is located at approximately NW 56th Street and West '0' Street. The site is 
currently zoned 'AG'. The total area of Lot 251.T. is approximately 40.74 acres with 36.46 acres 
of the total area being designed for soil extraction. The erosion control has also been updated 
to coincide with the updated plan. . 

Please feel free to contact me if you have any further questions or comments. 

Sincerely, 

Marcia L. Kinning 

cc: Roger Schwisow 

Enclosures: 	 Application for a Special Permit 
Application Fees of $890.00 

~~~-...--=------------------------------

LYLE L. LOTH, P.E./L.S. JOHN FINKNER, E.I. DALE SMITH, P.E. 
Iyle@espeng.com john@espeng.com dale@espeng.com 022 

mailto:dale@espeng.com
mailto:john@espeng.com
mailto:Iyle@espeng.com


· Application Review Request Page 1 of3 

ePlan 
ePlan Submittal 

A lication Information 
Application 

# 
Associated 

Re uests 

,SPII013 SOIL EXCAVATION, NW 56TH AND W 

Planning Department Use Onlv 
Submission 

: 5/25/2011
Date 

Project 
Mike Dekalb Planner 

IReview I 6/4/2011
Due ..... 

Review Comments 

Planning 

(i Corrections Needed for Review (' Insufficient Information for Review 
(' Recommend Denial (' Recommend Approval with Conditions r Recommend 

Approval r No Review Required 

Review 1: 
Note, this is a new app for the old/existing operation. SP 08015 is the current 
operation. 

Airport Authority 
(Jon Large) 

(': Corrections Needed for Review (': Insufficient Information for Review 
(' Recommend Denial C Recommend Approval with Conditions (i Recommend 

Approval (1. No Review Required 

Review 1: 

Building & Safety 
(Terry Kathe) 

i!':' Corrections Needed for Review r Insufficient Information for Review 
C Recommend Denial (' Recommend Approval with Conditions e Recommend 

Approval (i No Review Required 

Review 1: 
certificate of operations would be filed in this office at the applicants cost. 

county Engineer 
(Ken Schroeder) 

~ Corrections Needed for Review C Insufficient Information for Review 
(' Recommend Denial r Recommend Approval with Conditions (i Recommend 

Approval e No Review Required 

Review 1: 
Upon reView, this office has no direct objection to this submittal, subject to review 
by Nebraska Department of Roads. 
5/27/2011 kds 

e Corrections Needed for Review (" Insufficient Information for Review 

flhll11 1?1111 

023 



· Application Review Request Page 2 of3 

61 Recommend Denial (!' Recommend Approval with Conditions (i Recommend 
Approval (!' No Review Required 

Review 1: 
All wind and water erosion must be controlled during the soil mining process. The 
lower Platte South Natural Resources District should be contacted for guidance inCounty Health 
this matter. (Chris Schroeder) 

During the soil mining process, the land owner(s) will be responsible for controlling 
off-site dust emissions in accordance with lincoln-Lancaster County Air Pollution 
Regulations and Standards Article 2 Section 32. Dust control measures shall include, 
but not limited to application of water to roads, driveways, parking lots on site, site 
frontage and any adjacent bUSiness or residential frontage. Planting and 
maintenance of ground cover will also be incorporated as necessary. 

(l'!. Corrections Needed for Review (" InsuffiCient Information for Review 
Department of Roads C Recommend Denial CS0 Recommend Approval with Conditions r;: Recommend 

Planning & Projects 
 Approval (I No Review Required 
(Kaine McClelland) 

Review 1: 

C Corrections Needed for Review C Insufficient Information for Review 
Development Review (!' Recommend Denial e Recommend Approval with Conditions (I Recommend 
Manager Approval C No Review Required 
(Steve Henrichsen) 

Review 1: 

C Corrections Needed for Review C· Insufficient Information for Review 
C Recommend Denial (!! Recommend Approval with Conditions ~ RecommendlES 

Approval (!' No Review Required (Mike Petersen) 

Review 1: 

(!' Corrections Needed for Review r Insufficient Information for Review 
(!' Recommend Denial (!' Recommend Approval with Conditions C Recommend lower Platte South NRD 

Approval (!' No Review Required (JB Dixon) 

Review 1: 

(I Corrections Needed for Review (!' Insufficient Information for Review 
(t Recommend Denial (!' Recommend Approval with Conditions iii· Recommend 

Approval (!' No Review Required Public Works 
(Ben Higgins) 

Review 1: 
1. Need to delineate minimum corridor on the west end per the drainage criteria 
manual and have no grading within that delineated area. 

(!' Corrections Needed for Review (!'. Insufficient Information for Review 
(!' Recommend Denial (!' Recommend Approval with Conditions (!'. RecommendPublic Works 

(Bruce Briney) Approval (I No Review Required 

Review 1: 

C Corrections Needed for Review (!' Insufficient Information for Review 
(" Recommend Denial (" Recommend Approval with Conditions (I RecommendPublic Works 

(Buff Baker) Approval (!' No Review Required 
n">4 
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· Application Review Request Page 3 of3 

Review 1: 

(: Corrections Needed for Review (' Insufficient Information for Review 
('" Recommend Denial (I Recommend Approval with. Conditions (' Recommend 

Approval (r, No Review Required 

Public Works 
(Dennis Bartels) 

Review 1: 
If not already approved, the access point and its design need to be approved by 
NDOR. 
It should be noted that the steep side slopes at the perimeter of the site adjacent to 
adjoining ownerships may make it difficult to make connections to future streets 
difficult to design for reasonable access and meeting subdivision design standard 
requirements. Approval of this grading should not be construed to mean that 
adjoining properties should be required to do excessive grading to meet 
development requirements to extend a street to the property line. This may require 
some of this property to be regraded and filled to enable meeting typcal subdivision 
requirements. 

Public Works 
(Edwin Kouma) 

(' Corrections Needed for Review (0. Insufficient Information for Review 
C Recommend Denial (0 Recommend Approval with Conditions (' Recommend 

Approval C No Review Required 

Review 1: 

httml·//nr1{W linmln nPo 0'{)v/imarknnwp/fonn.a.cm?formid=13963&wfdirect=1 &dehll~=&c... 0610112011 




