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Taylor and Sunderman voting ‘yes’; Gaylor Baird
absent).

FINDINGS OF FACT:

1.

The purpose of this text amendment is to prohibit sexually oriented live entertainment establishments
(hereinafter SOLEES) in the Downtown B-4 Lincoln Center Business District. Currently, SOLEEs are
prohibited in the B-4 zoning district generally east of 17" Street. This amendment would extend the
prohibition to the entire B-4 zoning district.

The staff recommendation of approval is based upon the “Analysis” as set forth on p.3-10, concluding
that the Downtown area continues to serve as the “heart of our community” and a significant and
growing area for tourism, employment and housing. There is the potential for adverse consequences
on these uses and a negative impact on investment in the Downtown area from the presence of
SOLEEs. While prohibited in all ‘B’ and ‘O’ Office zoning districts, there are still multiple sites in the
highway oriented commercial and industrial districts where this use could locate without having a
negative impact on residential or other sensitive land uses. The staff presentation is found on p.11-
12.

Testimony in support on behalf of the Downtown Lincoln Association and “Lincoln Can Do Better” is
found on p.12-13. The letter and petition submitted by Dan Parsons on behalf of “Lincoln Can Do
Better” is found on p.22-27. The record also consists of two letters in support (p.20-21).

There was no testimony in opposition.

On July 27, 2011, the Planning Commission agreed with the staff recommendation and voted 8-0 to
recommend approval.
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LINCOLN/LANCASTER COUNTY PLANNING STAFF REPORT

for JULY 27, 2011 PLANNING COMMISSION MEETING
PROJECT #: Change of Zone No. 11025

PROPOSAL.: The purpose of this text amendment is to prohibit sexually oriented live
entertainment establishments in the Downtown B-4 Lincoln Center Business
District. Currently, these types of establishments are prohibited in the B-4
zoning district generally east of 17" Street. This amendment would extend the
prohibition to the entire B-4 zoning district.

CONCLUSION: The Downtown area continues to serve as the “heart of our community” and
a significant and growing area for tourism, employment and housing. There is
the potential for adverse consequences on these uses and a negative impact
on investment in the Downtown area from the presence of sexually oriented
live entertainment establishments. While prohibited in all ‘B’ and ‘O’ Office
zoning districts, there are still multiple sites in the highway oriented commercial
and industrial districts where this use could locate without having a negative
impact on residential or other sensitive land uses.

RECOMMENDATION: Approval

GENERAL INFORMATION:

HISTORY: On September 25", 2000 the City Council unanimously approved Change of Zone #3280
to allow sexually oriented live entertainment establishments by special permit in the H-1, H-2, H-3,
H-4, 1-1, 1-2 and I-3 zoning districts and added definitions and text to establish the special permit.
This use continued to be allowed as a permitted use in the B-4 zoning district.

On October 10™, 2000 the County Board approved County Change of Zone #202 with identical
language in the County jurisdiction, and established the use by special permit only in the “I”
Industrial zoning district.

On September 8, 2008 the City Council approved Change of Zone #08027 which was part of an
expansion of the B-4 zoning in the Antelope Valley area east of 17" Street. The text amendment
restricted several uses, including a prohibition of sexually oriented live entertainment
establishments, from the B-4 zoning district generally east of 17" Street.

On September 8, 2008 the City Council also approved Misc #08007, establishing the new Lincoln
Downtown Design Standards for the B-4 and O-1 zoning districts.

COMPREHENSIVE PLAN SPECIFICATIONS:
Strong neighborhoods, including a strong Downtown core, are one of Lincoln and Lancaster

County’s great assets and the conservation of existing, and creation of new, neighborhoods
is fundamental to this plan. (Comprehensive Plan, Page 6)




The community continues its commitment to a strong Downtown. A strong, vital Downtown
provides a common center for all Lincoln and Lancaster County and will be a catalyst for
future growth. The Comprehensive Plan acknowledges Downtown’s unique role and will
guide decisions that will maintain Downtown'’s vitality and enhance its contribution to the
quality of life of all Lincoln and Lancaster County. (Page 6)

DOWNTOWN LINCOLN - THE HEART OF OUR COMMUNITY

Downtown Lincoln is the heart of our community, a unique common ground for all Lincoln
and Lancaster County residents. At the same time, Downtown Lincoln belongs to all
residents of Nebraska because “downtown” is synonymous with the University of Nebraska,
state government, and the State Capitol building. This state-wide ownership has strong
economic implications, and for that reason, as well as the desire to maintain downtown as
the “heart” of the community, the Comprehensive Plan will ensure that downtown remains
a special place. The Plan will seek to preserve vistas and institutions of cultural importance,
to reinforce the district as a center of entertainment, and to promote a rich diversity of
activities and uses, including housing, education, government, offices and commerce. (Page
7)

Encourage mixed-use redevelopment, adaptive reuse, and in-fill development including
residential, commercial and retail uses. These uses may develop along transit routes and
provide residential opportunities for persons who do not want to or cannot drive an
automobile. Promote residential development, economic development and employment
opportunities throughout the City. (Page 10)

Encourage renovation and reuse of existing commercial centers. Infill commercial
development should be compatible with the character of the area and pedestrian oriented.
As additional centers are built, the City and developers should be proactive in redevelopment
of existing centers to make sure that redevelopment is sensitive to the surrounding
neighborhood and happens quickly to reduce vacancies. (Page 36)

STRATEGIES FOR DOWNTOWN

... Support development and implementation of the Antelope Valley project which is to
provide neighborhood revitalization, transportation and transit opportunities and stormwater
improvements on the east side of Downtown, the UNL campus and surrounding
neighborhoods. As the Antelope Valley project progresses, ensure that new development is
compatible with the existing Downtown and is pedestrian oriented. Development in the
existing and expanded Downtown will maintain the urban environment, including a mix of
land uses and residential types. Higher density development with parking areas at the rear
of buildings or on upper floors of multi-use parking structures is encouraged. (Page 37)

ANALYSIS:

1.

In 2000, the staff report for Change of Zone #3280 that established that a Sexually Oriented
Live Entertainment Establishment (SOLEE) is allowed by special permit in the ‘H and ‘I’
zoning districts stated that both the City Council and County Board had requested the text
amendment:



“... to regulate the location of sexually oriented live entertainment establishments, for the
purpose of preventing secondary negative impacts (urban blight, crime, drug use, and
prostitution) to surrounding residential neighborhoods and specific sensitive uses.”

In 2000, the staff report for Change of Zone #3280 noted the following as part of the basis
for establishing SOLEE regulations :

a.

“The City of Lincoln is concerned about the possible consequences of sexually
oriented live entertainment establishments.

Studies in other jurisdictions identify crime, urban blight, drug use and prostitution as
possible secondary effects of such uses.

Lincoln-Lancaster County Planning Department used the Adult Use Study Parts 1
through 4 as well as its Appendices A, Blb, B2, B3, B4, B5, B6, B7 and B8,
performed for Kansas City, Missouri, Final Version, March 1998, prepared by Eric
Damien Kelly, AICP, in association with Connie B. Cooper, AICP.

The Kelly/Cooper Kansas City study incorporated ordinances from Atlanta GA, Austin
TX, Charlotte NC, Cincinnati OH, Denver CO, Fort Worth TX, Indianapolis (Marion
County) IN, Louisville KY, Manatee County FL, Minneapolis MN, Newport News VA,
Oklahoma City OK, Phoenix AZ, Portland OR, St. Paul MN, San Diego CA, Seattle
WA, Tucson AZ, and Whittier CA.

The Kelly /Cooper Kansas City study incorporated so-called Adult Use Studies from
Fort Worth TX, Indianapolis, IN, Newport News VA, St. Paul MN, Phoenix AZ, Tucson
AZ, Seattle WA, Whittier CA, Austin TX, and Denver CO as well as the “Adult Use
Study and Adult Use Manual” of Massachusetts Chapter, APA & City Solicitors &
Town Counsel Assoc.”

Since the establishment of SOLEE regulations in 2000, there have not been any special
permit applications for this use.

A SOLEE in the zoning ordinance is defined as:

27.03.545 Sexually Oriented Live Entertainment Establishment.

Sexually oriented live entertainment establishment shall mean any commercial

establishment that as a substantial or significant portion of its business features or
provides any of the following:

(1) Persons who appear showing specified anatomical areas.
(2) Live performances that are distinguished or characterized by an emphasis on

the exposure, depiction, or description of specific anatomical areas or the conduct or
simulation of specified sexual activities.

Sexually oriented live entertainment establishment shall not include any theater,

concert hall, art center, museum, or similar establishment which is primarily devoted to
the arts or theatrical performances and in which any of the circumstances contained in
this section were permitted or allowed as part of such art exhibits or performances.



Thus, per the definition, in order for a business to be classified as a “sexually oriented live
entertainment” establishment it must have performers that either (1) display “specified
anatomical areas” or (2) simulate certain specified sexual activities as part of their
performance. These two are defined as follows in the zoning ordinance:

27.03.564 Specified Anatomical Areas.

Specified Anatomical Areas shall mean:

(a) Less than completely and opaquely covered human genitals; pubic region;
anus; or female breast below a point immediately above the top of the areolae, but not
including any portion of the cleavage of the female breast exhibited by a dress, blouse,
shirt, leotard, bathing suit, or other wearing apparel, provided the areolae is not exposed.

(b) Human male genitals in a discernibly turgid state, even if completely and
opaquely covered, or any device covering that, when worn, simulates male genitals in a
discernibly turgid state.

27.03.566 Specified Sexual Activities.

Specified Sexual Activities shall mean any of the following:

(a) Fondling or other erotic touching of human genitals, pubic region, buttocks,
anus, or female breasts.

(b) Sex acts normal or perverted, actual or simulated, including intercourse, oral
copulation, or sodomy.

©) Masturbation, actual or simulated.

(d) Human genitals in a state of sexual stimulations, arousal, or tumescence.

(e) Excretory functions as part of or in connection with any of the activities set forth
in (a), (b), ©) or (d) above.

It should be noted that a different section of the Lincoln Municipal Code (LMC) prohibits
nudity. So according to LMC Section 9 performers can’t appear in public displaying
“specified anatomical areas” as described in 27.63.564. Section 9 describes the public
intent on the prohibition of public nudity as:

“9.16.220 Public Nudity; Statement of Intent.

It is the intent of the City to prohibit the exploitation of human nudity for the
purpose of advertising, selling, or otherwise promoting the economic interests of any type
of business enterprise. It is also the intent of the City to further the government's interest
in avoiding the harmful secondary effects of this activity such as prostitution, sexual
assaults, criminal activity, degradation of women, and other activities which break down
family structure. This prohibition is not intended to extend to any expression of opinion or
the performance of a bona fide play, ballet, or drama protected by the First Amendment to
the Constitution of the United States or by Article I, 85 of the Constitution of the State of
Nebraska.”

Section 9 of the Lincoln Municipal Code (LMC) defines public nudity as:
“9.16.230 Public Nudity; Unlawful.

(a) It shall be unlawful for a person to, knowingly or intentionally, in a public place
or in any place open to the public, appear in a state of nudity.

(b) ‘Nudity’ means the showing of the human male or female genitals or pubic area
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with less than a fully opaque covering, the showing of the female breast with less than a
fully opaque covering on any part of the areola and nipple, or the showing of covered
male genitals in a discernibly turgid state.

©) This section shall not apply to:

(1)  Any theater, concert hall, art center, museum, or similar establishment
which is primarily devoted to the arts or theatrical performances and in
which any of the circumstances contained in this section were permitted or
allowed as part of such art exhibit or performance;

(2)  Any dressing/changing room or restroom facility open to the public;

(3)  Any person under twelve years of age; or

(4) Mothers who are breast feeding.”

Section 9 of the LMC also defines as unlawful certain contact between performers and
patrons as stated:

“9.16.240 Sexual Contact; Prohibited.

(a) It shall be unlawful for any employee or performer (including amateur
performers) in any business or commercial establishment to have any sexual contact with
any other employee, performer or patron for gratuity, pay or other remuneration, direct or
indirect, or in conjunction with or as part of any performance or entertainment in any
business or commercial establishment.

(b) It shall be unlawful for any patron to have sexual contact with any employee or
performer in any business or commercial establishment.

©) For the purposes of this section, sexual contact shall mean the intentional
touching between a patron, a performer, or employee involving contact by or with a
patron’s, performer’s, or employee’s sexual organ, buttock(s), or breast(s), whether
covered or not, or kissing, when such contact can reasonably be construed as being for
the purpose of sexual arousal or sexual gratification of either party or any observer.

(d) It shall be unlawful for any person purposely or knowingly to solicit, induce, or
attempt to induce another person to engage in an act or acts prohibited hereunder.

(e) It shall be unlawful for the owner, lessee, proprietor, or manager of any
business or commercial establishment to knowingly allow any person on the premises of
such business or commercial establishment to engage in an act or acts prohibits
hereunder.

(f) The provisions of this section shall not apply to a theater, concert hall, art
center, museum, or similar establishment which is primarily devoted to the arts or
theatrical performances and in which any of the circumstances contained in this section
were permitted or allowed as part of such art exhibits or performances.”

At this time, it appears there may be four businesses that meet the definition of a SOLEE
in Lincoln, two in Downtown and two in H-3 zoning. It appears that these businesses were
established before text amendment approved in 2000. Any business that was legally
established prior to the text change in 2000 may continue as a “grandfathered”
nonconforming use.



10.

11.

12.

13.

Currently, a SOLEE is prohibited in any ‘R’ Residential zoning district as well as the ‘O’
office districts and all ‘B’ business districts, except the B-4 district. The ‘O’ Office and ‘B’
commercial districts also permit apartment buildings or townhome units in addition to pre-
existing single family units. So the prohibition on SOLEE in the ‘O’ and ‘B’ districts does
help prohibit the use from being near residential uses.

Residential uses are prohibited from the ‘I’ Industrial districts as well as all the ‘H’ heavy
commercial districts. Only dwellings for caretakers or watchman are allowed in these
districts, since they provide an accessory security function to a commercial or industrial
use.

Thus, the ordinance which allows a SOLEE in the ‘H’ or ‘I’ zoning districts places these
uses in business areas with generally no residential uses within the district.

Further, a SOLEE is allowed in the ‘H’ or ‘I’ zoning districts only by special permit.
Section 27.63.730 states:

“27.63.730 Permitted Special Use: Sexually Oriented Live Entertainment
Establishment.

In the H-1, H-2, H-3, H-4, I-1, I-2, and I-3 zoning districts, a special permit may be
granted to allow a sexually oriented live entertainment establishment, subject to the
following conditions:

(a) Separation of a sexually oriented live entertainment establishment from other
sexually oriented live entertainment establishments. Not more than two sexually oriented
live entertainment establishments shall be located within 1,500 feet of each other
measured from the nearest access doors of the two establishments, regardless of
whether such uses are located in the same facility, separate facilities, or different zoning
districts.

(b) Separation of sexually oriented live entertainment establishments from certain
other uses.

(1) Types of other uses to which applicable. The separation requirements of
this subsection shall apply to the location of the sexually oriented live entertainment
establishment in relationship to property zoned AGR, R-1, R-2, R-3, R-4, R-5, R-6, R-7,
R-8 for residential use; a church; a public elementary or high school or private school
having a curriculum equivalent to a public elementary or high school; an early childhood
care facility; a public park; a hospital; a public library; a public museum; an amusement
park, recreation area or playground that primarily serves persons younger than 18; a
correctional facility; or a residential treatment facility licensed by the State of Nebraska in
which people reside while receiving therapy, counseling, rehabilitation for physical,
emotional or mental disease or disability.

(2) General location requirements. No sexually oriented live entertainment
establishment shall be located on the same block with (I) any property zoned AGR, R-1,
R-2, R-3, R-4, R-5, R-6, R-7, or R-8 or (ii) any use specified in subsection (b)(1) above.

(3) Distance requirements. No sexually oriented live entertainment
establishment shall be located within 1,000 feet of (1) any property zoned AGR, R-1, R-2,
R-3, R-4, R-5, R-6, R-7, or R-8 or (ii) any use listed in subsection (b)(1) above measured
from the nearest access door of the sexually oriented live entertainment establishment to
the property line of such property or outdoor use or the nearest access door of a use



14.

15.

16.

17.

18.

within a building.

©) Waiver of separation requirement. The City Council may modify or waive the
separation requirements in subsections (b)(2) and (b)(3) above upon a finding by the City
Council that there is sufficient justification for such adjustment and that there will be no
significant adverse affect on existing or reasonably anticipated future uses in the
surrounding area.”

There are two main parts to the separation requirements of the SOLEE special permit.

a. First, under section 27.63.730 (a) a SOLEE must be at least 1,500 feet from
another SOLEE. This spacing requirement can’t be waived by the City Council.

b. Second, under section 27.63.730 (b) a SOLEE must not be on the same block or
within 1,000 feet from a list of “sensitive” uses, such as a church, school, early
childhood care facility, park, hospital, library, museum, youth recreational facility or
residential treatment facility. The zoning ordinance typically tries to mitigate the
impact of many of these uses from heavier commercial uses. The separation list
also includes correctional facilities, which while this use does not need a buffer
from commercial uses, it was viewed as inappropriate to have a SOLEE near a
correctional facility.

In 2000, the focus was on the'H’ or ‘I’ zoning districts. However, over the past several
years more attention has been placed on appropriate land use and development
standards in the Downtown area. In 2008 the City adopted not only Downtown Design
Standards for the entire B-4 and O-1 zoning districts in the Downtown, but also prohibited
SOLEE and other intensive uses, such as car wash facilities, service stations and vehicle
body repair shops, from the area generally east of 17" Street. (Specifically an area
starting 150 east of 17" Street — often referred to as “17™ and % Street”).

The City has also seen substantial investments by major employers in the Downtown
area as well as the Antelope Valley area and new Nebraska Innovation Campus to the
north of Downtown and UNL campus. This includes recent investments by Nelnet and
Assurity.

The Downtown continues to be the area for tourism and entertainment. The City is
working on the new arena, with an investment of over $300 million as well as in the past
decade new Lincoln Children’s Museum, art venues, Grand movie theater and other
attractions in the Downtown. Expansions of the Sheldon Art Museum and Lied Center are
also planned.

Residential development has continued in the Downtown, with the 10 story Block 38
project at 13" and Q Street under construction along with several other smaller residential
projects over the past decade. UNL has also substantially increased the amount of new
student housing just north of R Street and has two additional projects planned.



19.

20.

21.

22.

23.

24,

25.

26.

27.

The Downtown Master Plan adopted in 2005 continued the focus on enhancing and
expanding Downtown as the location for tourism, arts, major employers and residential
uses.

As stated in the 2000 staff report, nation wide numerous communities have found that
SOLEEs can have a negative impact on adjacent land uses. They can also impact
potential employers or developers considering making a substantial investment. Thus, the
City determined that it was best to revise how SOLEE uses are treated not just east of
“17"™ and % Street” but in all of the Downtown.

One alternative, is it to only permit a SOLEE in the B-4 Downtown district by special
permit, instead of by right, and review it using the spacing and distance requirements
established for the ‘H’ and ‘I’ districts. The boundary of the B-4 district is shown in Exhibit
1.

The known location of two existing SOLEE businesses is shown in Exhibit 2. For
purposes of clarity in displaying the various buffers, Exhibit 2 shows only the 1,500 foot
buffer around the existing two businesses. This is the buffer that can’t be waived by the
City Council under the special permit provisions for the ‘H’ and ‘I’ districts.

Exhibit 3 displays: (I) the 1,500 buffer around the two existing SOLEE businesses; (Il)
the prohibition on any SOLEE in the B-4 zoning district generally east of 17" and %
Street; and (l1l) the 1,000 foot buffer around the other “sensitive” land uses noted in
27.63.730 (b). Specifically, this is includes a buffer around uses such as seven churches,
four public museums, four early childhood care facilities, three city parks, and one library
and one elementary school.

All the use separation buffers when combined with the other buffers leave no locations
within the B-4 district for a SOLEE location, unless a wavier to one or more of the 1,000
foot buffers was approved.

Exhibit 4 shows the areas in the city zoned ‘H’ and ‘I, with the distance requirements for
SOLEE from residential districts and sensitive uses. Note that even with all the use
separations, there are still large areas where a SOLEE could locate by special permit and
still outside of all of the use separation requirements. Even if large tracts that would not
be available for lease or purchase such as Kawasaki, Burlington Northern railyards or
Novartis are eliminated from the map, there are still many potential locations.

Exhibit 5 shows the location of all the residential uses in the Downtown. Currently there
are approximately 800 dwelling units in the B-4 zoning area. The current 2030 Plan and
the draft 2040 Comprehensive Plan project more than a thousand new dwelling units may
be added to the Greater Downtown area which includes the B-4 district.

Given the future projections and current large number of residential and sensitive uses
that are scattered throughout the Downtown, the conclusion is that the B-4 district is not
appropriate for SOLEE locations.



28.  All existing SOLEEs in the B-4 would be grandfathered and could continue to operate
even after the prohibition went into place.

29.  After approval of this amendment, a new SOLEE would only be allowed by special permit.
There are other land uses such as homeless shelters, private landing strips, soil
extraction, and salvage yards that are only allowed by special permit in the community.

SUMMARY:

There is the potential for adverse consequences on tourism, employers and residential uses and
on investment in the Downtown area from the presence of sexually oriented live entertainment
establishments. While prohibited in all ‘B’ and ‘O’ Office zoning districts, as shown in Exhibit 4,
there are still multiple sites in highway commercial and industrial districts where this use could
locate without having a negative impact on residential or other sensitive land uses.

Sexually oriented live entertainment establishments would not be barred from Lincoln. There are
still locations where the use would be allowed by special permit and legal nonconforming uses
can be continued.

As shown in Exhibit 3, there are over 20 different “sensitive” land uses in the Downtown and

thus even allowing SOLEESs by special permit in the B-4 district is not appropriate. The
prohibition of SOLEESs in the Downtown is appropriate.

Prepared by:

Stephen Henrichsen,
Development Review Manager

DATE: July 15, 2011
APPLICANT: Marvin Krout, Director of Planning
Lincoln/ Lancaster County Planning Department

555 S. 10" Street
Lincoln, NE 68506
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CHANGE OF ZONE NO. 11025

PUBLIC HEARING BEFORE PLANNING COMMISSION: July 27, 2011

Members present: Taylor, Partington, Esseks, Francis, Larson, Lust, Cornelius and Sunderman;
Gaylor Baird absent.

There were no ex parte communications disclosed.

Staff recommendation: Approval.

Staff presentation: Steve Henrichsen of Planning staff explained that this proposed text
amendment is in reference to the existing ordinance approved in 2000 for sexually oriented live
entertainment establishments (SOLEE). The SOLEE ordinance was brought forward at the request
of the City Council and County Board, the purpose of which was to prevent secondary negative
impacts (urban blight, crime, drug use and prostitution) that might occur on surrounding residential
neighborhoods and specific residential uses. At that time, there was a significant amount of
research done that reviewed ordinances nationwide and other adult use studies to look at the
negative impacts of the particular land use on adjacent properties. Atthattime, the SOLEE use was
one that was allowed by special permit in the H (highway oriented commercial) and | (industrial)
districts and was prohibited from all residential, office, and all of the B business districts, except for
the B-4 Downtown, where it was left as a permitted use at that time. This proposed text amendment
would prohibit SOLEE in all areas of the B-4 zoning district.

The definition of a SOLEE is where either one of two cases applies — 1) one person is showing
specified anatomical areas, or 2) a live performance that is distinguished by having certain acts
displayed as a part of the performance (as listed on pages 4 and 5 of the staff report).

The SOLEE is now allowed in B-4 as a permitted use and in the H Highway or I Industrial districts
by special permit. The special permit has certain conditions — must be at least 1,500 feet from any
existing SOLEE use or other adult live entertainment use, and there must be a 1,000 feet buffer
around certain sensitive uses such as church, residential, youth-oriented recreational facilities,
museums, etc. At the time, it was shown that with what was allowed in the H and | districts, that
there were quite a lot of areas that would be available for this use. It was not a matter of trying to
ban the use city-wide.

Recently, because of a potential use operating in the community, the B-4 District drew attention.
This proposed text amendment addresses the overall B-4 Downtown district. The staff first started
off by looking at B-4 (Exhibit 1) which generally shows the area of the B-4 in the Downtown running
from about 7™ Street on the west over to 23" Street east of Antelope Valley from the edge of the
UNL campus south to about the north end of the State Capitol. There is some P Public zoning
within this area as well. As staff looked in the Downtown, they first looked at a special permit
provision, the same as in the H and | districts, i.e. 1,500 feet spacing away from other SOLEE uses
(displayed on Exhibit 2). Currently, there are two SOLEE uses in the Downtown area so there are
some areas left in the Downtown that would be more than 1,500 feet away. Then staff applied the
criteria of the schools, day cares, parks, residential uses, libraries, and museums with the 1,000 feet
buffer. Once you map out the appropriate 1,000 buffer, there is not a single part of the B-4
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Downtown district where any of the SOLEE uses could fall and be more than 1,000 feet away.
Therefore, staff came to the conclusion that it was not appropriate to consider having this use
allowed as a permitted use or even special permitted use within the B-4 Downtown district because
it could not conform to any of the criteria.

Henrichsen then displayed an exhibit showing areas where the SOLEE would be allowed by special
permit if prohibited from the B-4 Downtown district. The map shows all of the H and | districts with
the buffer area which would be allowed to have the SOLEE use. Particularly in H and I, there are
not a lot of residential uses, unlike the Downtown with over 800 dwelling units within the B-4
Downtown zoning district. While some of the areas are not available, i.e. Kawasaki, rail yards,
Novartis — there is still considerable space vacant or which has small commercial buildings.
Therefore, this proposed ordinance would not prohibit the use city-wide but that there would still be
appropriate space for the use.

Support

1. Ed Swotek, Chair of The Downtown Lincoln Association (DLA), testified on behalf of Board
of Directors and conveyed the very strong, unhesitating and unanimous support of this proposed
ordinance. Downtown Lincoln is a very special place — the heart and soul of our great city — and
it has become a magnet for capital investment by a thriving business community and home to many
downtown residents and families. It is the entertainment destination and the front door to UNL and
Innovation Campus. Downtown was created for conducive business growth and friendly family
atmosphere. Itis imperative that we preserve, protect and enhance not only the tangible extensive
investment we have made in our Downtown, but also the intangible value we place in our
community’s reputation. We cannot allow this immeasurable investment to be jeopardized by
permitting SOLEE which has the potential for adverse consequences including those impacting
property values, crime, prostitution and drug use. On behalf of the many businesses, residents and
educational institutions represented, the DLA strongly urges the Planning Commission to support
this zoning change.

2. Terry Uland, President of DLA, stated that in his 4.5 years as President of the DLA, he has
never received as much reaction on a particular subject as this one. From a wide variety of
stakeholders, employers, property owners, retailers, and residents, there are usually differences of
opinion but there is virtually none on this issue. Uland strongly urged approval.

Esseks inquired as to how many separate businesses belong to the DLA. Uland explained that the
ownership is by property parcel and he did not have a specific number, but he believes it would be
in the hundreds. The DLA includes three hundred million dollars of assessed property.

3. Dan Parsons, CEO of Parsons Marketing, PR and Design, 129 N. 10" Street, testified in
support on behalf of “Lincoln Can Do Better”, consisting of business owners and other concerned
citizens opposed to the location of the Viper/Drunken Monkey strip club in Downtown. His family
moved their residence and business from south Lincoln to Downtown. “Lincoln Can Do Better” is
in support and believes the adoption of this ordinance is necessary to the continued growth and
prosperity of the pro-business and pro-family atmosphere in our community. The projects in the
Downtown will continue to attract shoppers, visitors and others, and SOLEE does not fit with this
positive direction our city is heading.
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Parsons submitted a petition in support including organizations and businesses such as Union
Bank, Bread and Cup, WRK, St. Paul Church and Nelnet. He also pointed out that the Lincoln
Journal Star felt strongly enough about this issue to write a fairly strong opinion editorial back on
June 29", The courts have ruled that cities have authority to use zoning laws and licensing
requirements to regulate strip clubs. The Lincoln Journal Star believes that city hall might be able
to use regulatory tools that are well within constitutional limits. Zoning laws should reflect city goals.

There was no testimony in opposition.

Lustinquired of the City Law Department as to any possible constitutional issues. Rick Peo stated
that the constitutional issues were looked at when the ordinance was originally adopted specifying
this type of use and the secondary effects and cases that supported that type of restrictions. Since
that time, additional case law has come out supporting secondary effects as being the basis for
regulating this type of industry. There are studies being conducted reaffirming the secondary
effects. This ordinance does not change the definition; it does not change the regulatory nature.
But rather, it is just imposing restrictions in a particular district, i.e. B-4. The City Law Department
is comfortable that this is not a constitutional issue. What is out there today has been deemed to
be a freedom of expression issue so you cannot have a total ban city-wide.

Lust confirmed that the Law Department believes there is enough property still available to avoid
any argument that there is a total ban. Peo stated that pictorially, it looks sufficient. Case laws are
different from jurisdiction to jurisdiction as to how much space you have to have available. We do
have to have space that has street access. It has to be a usable area.

Lust inquired whether there has been any analysis done about whether those available areas are
in fact usable. Peo did not know.

Lust asked whether there are any other possible litigation concerns. Peo believes the existing uses
in the Downtown would be nonconforming and would be able to continue to exist. He does not see
any problem.

In terms of the analysis of the areas that are available, Henrichsen pointed out that they are located
along West O Street. At NW 48", all of the area between the interstate and West O is inside the
city limits with water and sewer service; streets are paved; and the areas are platted and available.
As you go west of the interchange, NW 27" out to NW 56™ is available and would meet the criteria
of not being empty farm land. There is also an area up around N. 56" and Arbor Road where city
water has been extended and sewer is generally available, with paved roads and commercial
businesses. Between 56" and 70™, north of Cornhusker, there is a significant area that is inside the
city limits, with platted lots available, smaller commercial buildings as well as available vacant land.

Francis wanted to know what happens to the two existing businesses downtown if they are sold or
change hands. Henrichsen explained that they would become nonconforming uses which are
allowed to be sold without losing their nonconforming status. However, if the use ceased for more
than two years, they would lose the nonconforming status.
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ACTION BY PLANNING COMMISSION: July 27, 2011

Larson moved approval, seconded by Francis.

Sunderman agrees that the Downtown has definitely changed over the years to more of a family
type area. The business and commerce has remained and there are more residential uses today.
The SOLEE use is not appropriate for that area.

Motion for approval carried 8-0: Taylor, Partington, Esseks, Francis, Larson, Lust, Cornelius and
Sunderman voting ‘yes’; Gaylor Baird absent. This is a recommendation to the City Council.
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B-4 Zoning Hospital
Existing SOLEE Public Library
Residential Zoning Public Museum N
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School Correctional Facility 4 .3 ‘
Bl Day Care Residential Treatment Facility FNCOTNLANCASTER COUNTY
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EXHIBIT 4: SOLEE Spacing in B-4, H and | Zoning Districts

- B-4, H and | Zoning Districts

Areas within 1,500 Feet of an Existing SOLEE or Within 1,000 Feet of: Elementary,

Middle and High Schools; Public Parks; Residential Zoning Districts; Public Libraries;

Museums; Churches, Temples and Synagogues; Day Care Facilities; Correctional é%
W B

Facilities; Hospitals; Youth Recreation Areas; and Residential Treatment Facilities.

Areas of Overlap S

LINCOIN - LANCASTER COUNTY

PLANNING DEPARTMENT
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ing District

B-4 Zon

N

Residential
800 DUs

Total:

Ing
[ ] 4 Dwelling Units or Less

[ 15-10 Dwelling Units
1 11 - 20 Dwelling Units
I 21 or More Dwelling Units
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« SUPPORT ITEM NO. 4.1: CHANGE OF ZONE NO. 11025

(p.7 ~ Public Hearing - 7/27/11)

July 7, 2011

1420 K Street
Lincoln, NE 68508

Planning Department City of Lincoln-Lancaster County
555 S. 10® Street
Lincoln, NE 68508

To Whom It May Concern:

I encourage you to support a zoning change that would ban sexually oriented businesses
in downtown Lincoln. This would prevent businesses such as the Viper/Drunken Monkey
from operating a strip club in the downtown area. Although I am a downtown resident, I
do not want these businesses to be located anywhere.

Sexually oriented businesses have devastating effects. These businesses contribute to
sexual addictions, sexual crimes, broken marriages, separation, and divorce. Sex
offenders are drawn to these businesses. Women are treated as objects. The perverted
activities degrade the dignity of marriage and human sexuality. The beauty of love is
replaced by the degeneracy of lust.

Thank you for your service and your consideration.

Sincerely,
Hrathen W o
Father :‘_ oseph j%nn

{420 4 ST

LINGOLN , NE tBc08

RECEIVED
JuL -8 201

Lincoln/Lancaster Co,
Planning Department

=4 020



SUPPORT ITEM NO. 4.1: CHANGE OF ZONE NO. 11025
(p.7 - Public Hearing -~ 7/27/11)

Jean Preister

. ________________________________________________________|
From: Steve S. Henrichsen
Sent: Monday, July 18, 2011 11:58 AM
To: Jean Preister
Subject: FW: Support the city ordinance change to restrict live entertainment in B-4
From: Dan Klein Sr. [mailto:dkleinsr@RegalBuildingSystems.

Sent: Monday, July 18, 2011 10:46 AM
To: Steve S. Henrichsen
Subject: Support the city ordinance change to restrict live entertainment in B-4

Steve

Thank you for your call and the clarification on the issue coming as a result of the city ordinance change in the down
town B — 4 zoning.

As | mentioned to you over the phone, | am in support of this change in the city ordinance so that our community
strengthens our strong family values in the down town area for the Hay Market, close to UNL campus and in the down

town are proper.

| hope this issue passes with our city council vote.

1901 SW 5th Street, Suite 100
Lincoln, NE 68522-1737
Phone (402) 435-3550

Fax (402) 435-5070

www.regalbuildingsystems.com
rbs@regalbuildingsystems.com
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SUPPORT CHANGE OF ZONE NO, 11025
SUBMITTED AT PUBLIC HEARING
BEFORE PLANNING COMMISSION: 7/27/11

CAN DO BETTER

July 27, 2011
Dear Lincoln City/Lancaster County Planning Commission,

My name is Dan Parsons, CEO of Parsons Marketing | PR | Design, located at 129

- North 10t Street, in the Grand Manse. Along with my wife Sunny and our two
teenage children, we moved our residence and business from south Lincoln to
downtown last December.

I'm appearing today on behalf of Lincoln Can Do Better, a group of business owners,
CEOs, managers, women, men, families, and concerned citizens formed to oppose
the location of the Viper/Drunken Monkey strip club and bar in downtown Lincoln
and to support a change in zoning laws to prohibit sex-oriented businesses in
downtown Lincoln.

Lincoln Can Do Better supports this application and believes it is necessary in order
for continued growth and a positive pro-business, pro-family atmosphere.

From our view, Lincoln is moving in the right direction with numerous positive
economic development projects in the works including the Haymarket Arena,
Catalyst Project, and Innovation Park. These projects will continue to attract
thousands of new visitors, shoppers, students, residents, and others to our front
doors. The addition of sex-oriented businesses does not fit with the positive
direction our city is heading.

In addition to dozens of individuals who signed our petition, supporters include
Union Bank & Trust, Bread&Cup Restaurant, WRK, St. Paul United Methodist Church,
and Nelnet.

Thank you for your service to our City and for recommending this application.

With appreciation,

Dan & Sunny Parsons

Parsons Marketing | PR | Design
129 North 10t Street

v 022



Lincoln Can Do Better represents business owners and citizens who
oppose another sex-oriented business in downtown Lincoin, We
OPPOSE the relocation of the Viper/Drunken Monkey strip club and
bar and their application for a liquor license in downtown Lincoln.

By completing and submitting this form, you are signing a petition
to OPPOSE the transfer of the Viper/The Drunken Monkey to down-
town Lincoln. In addition, you SUPPORT a change in zoning laws to —

prohibit sex-oriented businesses in downtown Lincoln. Te—

CAN DO BETTER

According to the Lincoln Police Department, this business has had numerous violations in just the last three years
including disturbances, minor in possession, refuse entry to law enforcement, and open containers. Since 2006, the
Lincoln Police Department has responded to 285 calls to the current location of the business, 640 West Prospector.

Astrip club is a violation of the spirit of the City’s own Master Plan, which states, "The Civic square is the City’s
living room.”

This business does not meet the Master Plan’s “fundamental requirements to attract new investors.” it does not meet
the criteria of “the public’s desire to stimulate economic development while improving community livability”

The highest priority should be given to projects that have the potential to revitalize our downtown environment
not degrade it.

Thank you for voicing your concern.

Lincoln Can Do Better Committee

*We value your privacy. Your information will be used only for the purpose of submitting the petition to the City Council and future communication
from the Lincoln Can Do Better Committee.

* indicates required
Emall Address *

Name of Business/Organization

First Name *

Street Address * s Line 2

Gy* State / Province / Region*® Postal / Zip Code*

Please indicate your support
O I'm a resident of Lincoln and OPPOSE the Viper/The Drunken Monkey transfer to downtown.

O 1 SUPPORT a change in zoning to prohibit sex-oriented businesses downtown.

Like us on facebook: www.facebook.com/LNKCanDoBetter 023


www.facebook.comlLNKCanDoBetter

Lincoln Can Do Better

Name of Business/Organization
Parsons Marketing | PR | Design

Parsons by Design

Parsons Marketing | PR | Design

Union Bank & Trust Company

bread and cup restaurant

Tiny Hands International
Tiny Hands International

Purelight Productions

Production Creek Advertising
Parsons Marketing PR Design

First Name
Sunny
Sunny
Dan
Todd
Tami
Avril
Tania
Taylor
Jeremy
Heidi
Holly
Chris
Heather
Tony
Karen
Serah
Kristian
Lynne
Scott
Paul
Douglas
Gerit
Jason
Gertrude
Matt
Melissa
Becky
Bob
Jesslca
Bettina
Tifany
Loretta
Ashley

Last Name
Parsons
Parsons
Parsons
Trausch
Jaques
Trausch
Stewart
Gage
Murphy
Meinen
Armnt
Moore
Kadavy
Hulbert
Shinn
Tyler
Anderson
Costin
Andrews
Yates
Dworak
Schell
Nabb
Reimer
Maw
Zade
Awdykowyz
Obst
Lindersmith
Grange
Albrecht
Goodwin
Chase

Prepared by: Lincoln Can Do Better Committee

7/27/2011 10:30 AM

Address

129 N 10th Street Suite 110 Lincoln NE 68508 US
129 N 10th Street Apt. 208 Lincoln NE 68508 US
129 N. 10th St Suite 110 Lincoln NE 68508 US
6902 Ballard Ave Lincoin NE 68507 US

418 Mulder Dr Lincoln NE 68510 US

6902 Ballard Ave Lincoin NE 68507 US

233 N. 44 5t. Apt. 202 Lincoln NE 68503 US
1705 Janssen Drive Lincoln NE 68506 US

7411 South 21st Street Lincoln NE 68512 US
2901 A Street #214 Lincoln NE 68510 US

1521 N 26th st Lincoln NE 68503 US

77495028 th Lincoin Ne 68516 US

3225 Touzalin Ave Lincoln Ne 68507 Vi

1310 Cottonwood Drive Lincoln NE 68510 US
440 N 8th Sulte 150 Lincoln NE 68508 US

3711 N2 Lncoln NE 68521 US

310 Blue Sage Blvd Lincoln NE 68521 US
77408. 26th Lincoln NE 68512 US

3707 Timberline Ct  Lincoin NE 68506 US

PO Box 67195 Lincoin Nebraska 68506 US
7530 Hamann Meadows Place Lincoln NE 68506 US
2000 Vavrina Ln  Lincoln NE 68512 US

5531 Shady Creek Ct. Suite 5 Lincoln NE 68516 US
5005 Adams Street Lincoln Nebraska 68504 US
139 North 11ith Street #505 Lincoin NE 68508 US
2340 Garfleld St Lincoln NE 68502 US

8920 Venice In Lincoln NE 68526 US

8400 Hollynn Lane Lincoln NE 68512-9552 US
129 N 10th St. Lincoln NE 68508 US

621 N55th St Lincoln NE 68504 US

5440 High St Lincoln NE 68506 US

1227 Lincoln Mall  Lincoln NE 68508 US

2810 Jameson North #2 Lincoln Nebraska 68516 US

www.facebook.com/LNKCanDoBetter

Online Petition Sign-UP Opposing
The Viper Room/ The Drunken Monkey

Email Address
sunny@parsonsinc.net
sunnyparsons@yahoo.com
dan@parsonsinc.net
todd.trausch@gmail.com
tamjaq@neb.rr.com
Atrausch@gmall.com
mochaccino82@yahoo.com
taylor.gage@gmail.com
jeremypmurphy@gmail.com
meinen_heidi@yahoo.com
harnt2010@hotmail.com
.Cmooremp@gmail.com
heather.kadavy@ubt.com
thulbert@linpepco.com
karen@breadandcup.com
serahtyler@hotmail.com
kristian@righteyedigital.com
lynnec@latschs.com
scottandrews33@gmail.com
pyates@tinyhandsintl.org
ddworak@tinyhandsintl.org
gschell23@gmail.com

jason@purelightproductions.
trudyreimer@wlndstream.net

matt.maw@gmail.com
melissar527@yahoo.com
beckyaz96@gmall.com
reo@neb.rr.com
jlindersmith@usproperty.biz
bettinagrange@gmail.com

TAlbrecht@lincolnberean.org
Idegenhardt33@hotmail.com

ashley@parsonsinc.net

OPTIN_TIME
6/22/2011 10:53
6/23/2011 14:22
6/23/2011 16:55
6/23/201117:18
6/23/2011 17:23
6/23/201117:26
6/23/2011 17:40
6/23/201117:34
6/23/2011 17:54
6/23/2011 18:31
6/23/2011 22:05
6/23/2011 23:06
6/23/201117:22
6/23/2011 21:40
6/24/2011 8:30
6/24/2011 8:51
6/24/2011 9:24
6/23/2011 19:12
6/24/2011 8:18
6/24/2011 10:32
6/24/2011 10:48
6/24/2011 14:30
com 6/25/2011 19:24
6/25/2011 9:37
6/26/2011 12:28
6/27/2011 9:05
6/27/20119:11
6/27/20119:58
6/27/20119:35
6/27/2011 10:13
6/27/2011 10:17
6/27/2011 10:20
6/27/2011 10:12

129 N 10th St,, Suite 110
Lincoln, Nebraska 68508
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www.facebook.com/LNKCanDoBetter

Lincoln Can Do Better

Kathy
D'Arcy
Dunn Insurance Group Laurie
WRK, LLC. Devon
Brienna
Ashley
Graphic Designer Mike
Shella
Kim
Hannah
Westbrook
Sheila
Joel
Kris®
DeAnn
Elizabeth
Kristin
Nelnet Ben
NE United Methodist Conference Nita
rodney
irene
Michelle
Shirley
Tyler
Stefanie
wendy
Lauren
Stacey
Joselyn
Dan
Allan
Cyndi
Mary
Telesis Inc. Earl

Chase
Blosser
Dunn
Seacrest
Pinnow
Killingsworth
Hegberg
Abresch
Sturzenegger
Buell
Charles
Michels
Michels
Barmore
Hassett
Folsom
Waulser
Kiser
Hinds-Park
schubert
Wennekamp
Morgan
Morgan
Kohtz
Warner
kohtz
Maddox
Stricker
Luedtke
Woodward
Quick
Maw
Quintero
Boles

Prepared by: Lincoln Can Do Better Committee

7/27/2011 10:30 AM

16 Lac Denado Marquette Ne 68854 US

4648 Happy Hollow Court  Lincoln NE 68516 US
7411 So. 35th Street Lincoln NE 68516 US
440 N 8th Street, Suite 140 Lincoln NE 68508 US
6835 S. 90th Street Lincoln NE 68526 US
S11NS6THST Lincoln NE 68504 US

7238 Pioneers Blvd. #524 Lincoin Nebraska 68506 US
5809 Brittany Place Lincoln Nebraska 68516 US
128 N. 13th Street Apt 909 Lincoln NE 68508 US
3100 T St. Lincoln NE 68503 US

5400 S. 61st St. Ct. Lincoln NE 68516 US

3309 Neerpark Drive Lincoln NE 68506 US

122 N. 11th - #405 Lincoln NE 68508 US

3434 Bst Lincoln NE 68510 US

2771 St. Patrick Avenue Grend Island NE 68803 US
3810 Old Dominion Ct  Lincoln NE 68516 US
3018 S 26th St. Lincoln NE 68502 US

121 South 13th Street Lincoln NE 68512 US
3333 Landmark Circle Lincoln NE 68504 US
4281 normal bivd #7 lincoln nebraska 68516 US
510 Glenhaven Drive Lincoin NE 68505 US
1945 Washington St.  Lincoin NE 68502 US
1945 Washington St.  Lincoin NE 68502 US
6431 Skylark Ln  Lincoln Ne 68516 US

4101 Paxton Circle Lincoln NE 68521 US

6431 skylark In  lincoln ne 68516 US

5424 Sugarberry Ct. Lincoin NE 68516 US

531 Wedgewood Drive Lincoln NE 68510 US
7910 Maplewood Dr. Lincoln NE 68510 US
3079 TSt. Uncoln NE 68503 US

1111 Cooper Alley Lincoln Nebraska 68501 US
1843524 st Lincol Ne 68502 US

6421 Monticelio Dr. Lincoln NE 68510-4145 US
128 N. 13th St., # 506 Lincoin NE 68508 V|

www.facebook.com/LNKCanDoBetter

Online Petition Sign-UP Opposing
The Viper Room/ The Drunken Monkey

daveandkathychase@msn.com
JDBMBLO299@aol.com
dunn1980@windstream.net
devon@wrklic.com
Brienna_Pinnow@vyahoo.com
killingsworths@yahoo.com
mhegberg@live.com
sabresch@gmail.com
kimgetsmall@windstream.net
z0egiri117@yahoo.com
cgwdjesus@earthlink.net
sheila@wrklic.com
jmichels11@hotmail.com
loonzrus@gmail.com
dhassett@live.com
eafolsom@neb.rr.com
kwulser@gmail.com
Ben.Kiser@nelnet.net
nita@umcneb.org
rschubert@neb.rr.com
irenelinc@aol.com
midgetmichelle@gmail.com
Shirmae@gmail.com
tylerkohtz@aol.com
stefaniecwarner@gmail.com
wendykohtz@acol.com
lauren.e.maddox@gmail.com
sestacey@hotmall.com
jetta8puma@hotmall.com
bengunn@inetnebr.com
aquick@qcerra.com
cyndizdth@hotmall.com
maryquintero@msn.com
whbolesC01@neb.rr.com

129 N 10th St., Suite 110
Lincoln, Nebraska 68508

6/27/2011 10:24
6/27/2011 10:26
6/27/2011 9:58
6/27/2011 10:57
6/27/2011 10:59
6/27/2011 11:08
6/27/201112:11
6/27/201112:33
6/27/2011 12:35
6/27/2011 12:38
6/27/2011 13:04
6/27/2011 13:10
6/27/2011 13:26
6/27/2011 12:21
6/27/201117:35
6/27/2011 11:18
6/29/20117:11
6/29/2011 8:12
6/29/2011 8:28
6/29/2011 8:58
6/29/2011 9:41
6/29/2011 10:24
6/29/2011 10:28
6/29/2011 14:06
6/29/2011 14:52
6/29/2011 15:24
6/29/2011 10:45
6/29/2011 8:08
6/29/2011 8:51
6/30/2011 13:48
6/30/2011 13:50
6/30/2011 23:59
7/1/2011 20:38
7/2/2011 9:52
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Lincoln Can Do Better 7/27/2011 10:30 AM Ontline Petition Sign-UP Opposing
The Viper Room/ The Drunken Monkey

Judy Meagher 2501 8795t Lincoln NE 68506 US jmeagherl@neb.rr.com 7/2/2011 19:27

Derek Mosloff 821 Goodhue Bivd, #6  Lincoln NE 68508-1296 US mozz_d@hotmalil.com 7/3/2011 8:04

alison armstrong 4500 south 93rd circle lincoln ne 68520 US aarmstrongne@windstream.net 7/5/2011 10:36

Colleen Troutman 19251 5t. Lincoln NE 68510 US ctroutman7@yahoo.com 7/5/2011 11:05

Green Acres Motel & RV Park Troi Ellis 791 Highway 281 Red Cloud NE 68970 US greenacresmotel@gpcom.net 7/12/2011 13:14
Phyllis Sporven 611 Sycamore Drive Lincoln NE 68510 US maggiehoneyd0@live.com 7/9/2011 15:00

Pam McCabe 1830 St. James Road Lincoln NE 68506 US bobandpammccabe@yahoo.com 7/12/2011 19:04

129 N 10th St., Suite 110

Prepared by: Lincoln Can Do Better Committee www.facebook.com/LNKCanDoBetter Lincoln, Nebraska 68508
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