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FACTSHEET

TITLE: CHANGE OF ZONE NO. 12013, from H-2
Highway Commercial District to R-2 Residential District,
requested by Gateway Properties, on property generally
located at North 52nd Street and R Street. 

STAFF RECOMMENDATION: Approval

SPONSOR:  Planning Department 

BOARD/COMMITTEE:  Planning Commission
Public Hearing: 05/30/12 and 06/13/12
Administrative Action: 06/13/12

RECOMMENDATION: Approval (7-0: Gaylor Baird,
Sunderman, Hove, Francis, Butcher, Weber and
Cornelius voting ‘yes’; Esseks and Lust absent).
 

FINDINGS OF FACT:

1. This change of zone request and an associated amendment to the existing special permit for elderly housing
were heard at the same time before the Planning Commission.  

2. The purpose of this change of zone request from H-2 to R-2 is to facilitate the expansion of the Gateway Senior
Living complex generally located at North 52nd Street and R Street.  

3. The staff recommendation of approval is based upon the “Analysis” as set forth on 3, concluding that the
proposed change of zone is in conformance with the 2040 Comprehensive Plan and is compatible with the
adjacent area.  The staff presentation is found on p.5-6.  (Also See staff memo to Planning Commission dated
June 6, 2012, on p.12.  The Hy-Vee special permit for sale of alcoholic beverages is scheduled for Planning
Commission action on June 27, 2012.)  

4. The applicant’s testimony is found on p.6-7.

5. Testimony in opposition with concerns about the drainage is found on p.7-8.  It was pointed out by staff that the
associated amendment to the special permit requires that a grading and drainage plan be submitted and
approved by Public Works prior to issuance of any building permits (See Minutes, p.8).

6. On June 13, 2012, the Planning Commission agreed with the staff recommendation and voted 7-0 to
recommend approval of this change of zone (Esseks and Lust absent).

7. On June 13, 2012, the Planning Commission also voted 7-0 to adopt Resolution No. PC-01291 approving the
associated Special Permit No. 435F.  A copy of the site plan is attached for information purposes (p.13).  As of
this date, the  special permit amendment has not been appealed to the City Council. 

FACTSHEET PREPARED BY:  Jean L. Preister DATE: June 19, 2012

REVIEWED BY: Marvin Krout, Director of Planning DATE: June 19, 2012

REFERENCE NUMBER:  FS\CC\2012\CZ12013
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LINCOLN/LANCASTER COUNTY PLANNING STAFF REPORT
_________________________________________________

for MAY 30, 2012 PLANNING COMMISSION MEETING

PROJECT #:  Change of Zone No. 12013

PROPOSAL: From H-2, Highway Commercial to R-2, Residential

LOCATION: N. 52nd St. and “R” St.

LAND AREA: 2.0 acres, more or less

EXISTING ZONING:   H-2 Highway Commercial

CONCLUSION: The proposed change of zone is in conformance with the 2040 Comprehensive
Plan and  is compatible with the adjacent area.

RECOMMENDATION: Approval

GENERAL INFORMATION:

LEGAL DESCRIPTION: Lot 4, Villager Gardens

EXISTING LAND USE:  Undeveloped

SURROUNDING LAND USE AND ZONING:  

North: O-3, Office Park Office buildings
South: H-2, Highway Commercial Convenience store/gas station
East: R-2, Residential Elderly housing complex
West: I-2, Industrial Offices

H-2, Highway Commercial Office

ASSOCIATED APPLICATIONS: Special Permit #435F

HISTORY:
October 25, 2010 Villager Gardens final plat was approved by the Planning Director.

COMPREHENSIVE PLAN SPECIFICATIONS: 
The number of people in Lancaster County aged 65 and older is projected to increase by about 44,000 to reach about
75,000 in 2040. (p.2.4)

Issues relating to an aging population will increase in importance as more and more individuals reach the age of 65 and
above. New assisted living and nursing facilities will likely be needed as Baby Boomers move into their later years.
(p.2.4)

This area is shown as a “Primary Area for Mixed Use Redevelopment Nodes and Corridors” on the Mixed Use
Redevelopment Nodes and Corridors Map. (p.6.5)
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Mixed Use Redevelopment Nodes and Corridors supplement the “Commercial” land use designation on the Future Land
Use Map and the Commercial Centers map. Nodes are Commercial Centers that are five acres or larger that are
encouraged to be redeveloped into walkable residential mixed use centers. (p.6.4)

Mixed Use Redevelopment Nodes and Corridors should strive to locate in areas appropriate for residential mixed use
redevelopment. (p.6.6)

Provide a wide variety of housing types and choices for an increasingly diverse and aging population.(p.7.2)

 Create housing opportunities for residents with special needs throughout the city that are integrated into and compatible
with residential neighborhoods. (p.7.4) 

Encourage increased density of existing apartment complexes and special needs housing where there is land available
for additional buildings or expansions.(p.7.9) 

The 2040 Lincoln Area Future  Land Use Plan identifies this area as Commercial and Urban Density Residential. (p.12.3)

UTILITIES:  All utilities are available

TRAFFIC ANALYSIS: N. 52nd St. is classified as a minor arterial in the 2040 Comprehensive
Plan. 

PUBLIC SERVICE:  The nearest fire station is located at N. Cotner Blvd. and Vine St. 

ANALYSIS:

1. This request is for a change of zone from H-2, Highway Commercial to R-2, Residential to
facilitate the expansion of the Gateway Senior Living complex.

2. Elderly housing is not allowed in the H-2 District. It is allowed in R-2 with a special permit.

3. On the west side of N. 52nd St. is I-2 zoning. This I-2 area is within a Planned Unit
Development and is approved for commercial and office use. The original intent of this area
was for a Research and Development Park. The area is entirely built out with office buildings.
Any change in use would require an amendment to the PUD and approval by the Planning
Department. The possibility of any future industrial use at this location is very remote. 

4. To the north of the application area is O-3 zoning with an office building and to the south is
H-2 zoning with a gas station/convenience store. To the east is R-2 zoning and the existing
Gateway Senior Living complex.   

5. Increasing the density and adding dwelling units at this location helps develop a mix of uses
which is in conformance with the goals of the Comprehensive Plan. The associates special
permit can address any issues related to buffering from the commercial uses. 
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Prepared by:

Tom Cajka
Planner

DATE: May 16, 2012

APPLICANT: Nathaniel Buss
Olsson Associates
1111 Lincoln Mall
Lincoln, NE 68508

OWNER: Gateway Properties
2230 North Somers St.
Fremont, NE 68028

CONTACT: Same as applicant
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CHANGE OF ZONE NO. 12013
and

SPECIAL PERMIT NO. 435F

PUBLIC HEARING BEFORE PLANNING COMMISSION: May 30, 2012

Members present: Butcher, Gaylor Baird, Sunderman, Hove, Francis, Lust, Esseks and Cornelius;
Weber absent.

Staff recommendation: Approval of the change of zone and conditional approval of the amendment
to the special permit.

There were no ex parte communications disclosed.

The Clerk announced that the applicant has requested a deferral of the public hearing until June
13, 2012.  

Lust moved deferral, with continued public hearing and action scheduled for June 13, 2012,
seconded by Gaylor Baird and carried 8-0:  Butcher, Gaylor Baird, Sunderman, Hove, Francis, Lust,
Esseks and Cornelius voting ‘yes’; Weber absent.  

There was no public testimony.

CONT’D PUBLIC HEARING BEFORE PLANNING COMMISSION June 13, 2012

Members present: Gaylor Baird, Sunderman, Hove, Francis, Butcher, Weber and Cornelius; Lust
and Esseks absent.

Staff recommendation: Approval of the change of zone and conditional approval of the special
permit amendment.

There were no ex parte communications disclosed.

Staff presentation:  Tom Cajka of Planning staff explained that this is a request for a change of
zone from H-2 to R-2 for elderly and assisted living, which is not allowed in the commercial districts.
Cajka pointed out that the Health Department originally had a concern about the rezoning to
residential next to industrial.  There is some I-2 on the west side of 52nd Street, which is within a
PUD, that was approved mainly for office space and was originally intended to be a research area.
Based on that, and knowing that if they wanted any change they would have to come back to
amend the PUD, the Health Department has no further objection to the change of zone.  

The special permit is for 316 dwelling units of elderly housing and assisted living.  The project is
proposed to have 80 skilled nursing beds, 46 assisted living units, 20 memory care beds, 160
independent living units and one duplex.  The total of 316 dwelling units is the same as what is
approved today.  The project is proposed to be in three phases.  
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The special permit application is also requesting a waiver to height from 35’ to 75’ for the new area.
The existing special permit on the remaining portion has already been approved for an 82’ height
limit.  Based on the previous approved height waiver and the area surrounding being all commercial
property, staff supports this waiver.  

With regard to the I-2 zoned property next door, Gaylor Baird understands the staff is comfortable
because it does not function as an industrial use, but is there a reason it is still zoned industrial?
Cajka indicated that it could be rezoned but no one has ever made that request.  Gaylor Baird then
asked if there is a chance it would go back to industrial use given that the zoning is industrial.  Cajka
believes that the staff response to an industrial use would be a recommendation of denial based
on the existing PUD and its intent.  At that time, it would make sense to rezone to some other
commercial district.  Gaylor Baird wondered whether it might make sense to change that zoning now
to avoid that situation.  Cajka explained that typically the Planning Department does not initiate
changes of zone on private property.  

Weber referred to Analysis #3 in the staff report for the change of zone, noting that it states that the
PUD is approved for commercial and office use, and that any future industrial use would have to
come back through the Planning Department.  

Butcher inquired about the height of the existing building which will be expanded.  Cajka stated that
it is 80’.  Butcher inquired whether there was a height restriction on phase 3 abutting 52nd Street.
Cajka explained that the existing parcel already has the height waiver, and the new area is
proposed to be a 75’ height limit.  

Hove inquired about elevation differences.  Cajka further explained that the height is taken from the
ground elevation.

Gaylor Baird noted the location of the nearest fire station, acknowledging that this is a very centrally
located property.  Do you know the response time to this location for emergency services?  We
have heard from the Fire Department that senior living facilities are some of the most high demand
properties in terms of needing emergency services.  Cajka stated that he did not contact the Fire
Department about the response time.  The application was sent to the Fire Inspector in Building &
Safety and there was no comment or objection.  Gaylor Baird assumes they have a good response
time due to the central location.  

Proponents

1.  Nate Buss, Olsson Associates, testified on behalf of the applicant, Gateway Senior Living,
and agreed with the staff presentation and conditions of approval.  He indicated that the applicant
did hold a neighborhood meeting where there were some concerns about drainage, which the staff
report condition addresses by requiring a grading and drainage plan approved by Public Works.
The applicant has explained to the neighbors what they can do to improve that drainage and not
make it any worse than it is today.  
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Buss further explained that the existing parking lot will remain in place for Phase I.  The first bank
of parking will be associated with the Phase I building.  There is some good elevation relief.  The
east side of the buildings are set higher and the backs are such that the basement is an exposed
level.  The height is taken from the east elevation.

The applicant is requesting two access points on 52nd Street.  The south one will be for maintenance
and emergency services, with the north for more of a resident entrance.  52nd Street is less traveled
and more easily maneuvered.  

There is a garage in the rear primarily used by a minimal amount of residents and the staff for
equipment and maintenance.

Butcher inquired whether all of the property including the future phases is owned by the applicant.
Buss answered in the affirmative.  

Butcher inquired as to the location of those neighbors that were concerned about drainage.  Buss
stated that they were all residential neighbors – no commercial.

Opposition

1.  Earl Johnson, 309 Orcutt Avenue Wes*t, adjacent to Gateway Manor, testified in opposition
based on the drainage issue.  He stated that he is testifying for himself and his wife only.  They have
lived there 41 years, and there are two drainage ways that come through the area.  One is the
residential area which is in back of the residences and travels north onto 54th and R Streets.  The
second drainage is the drainage that takes care of Gateway Manor, the duplexes that are built and
the US Bank parking lot.  All of that water is channeled down through the major parking lot, which
is between his house and Gateway Manor.  All of that water goes down into a drainage easement
and then on north to 54th and R Streets.  

Johnson’s desire would be to keep those two drainages separate.  The original Gateway Manor was
built with its drainage separated from the residential drainage.  The residential drainage is maxed
out at this time.  It cannot accept more water.  All of the water needs to stay in the drainage
easement that was originally designed for Gateway Manor.  When the asphalt overlay was placed
on the Gateway Manor entrance road, they did not raise the curbs and the water can now go over
the curb and into the residential drainage and is causing problems.  In 1984, it washed about an 18”
deep ditch through his back yard.  That was later corrected.  This proves that water cannot go into
that drainage without considerable work or some different idea or engineering than there is there
now.  

The second problem is that there is a perched water table in that area, confirmed many years ago
by a registered engineer, and it is not something that develops every day or every year but there
is a layer somewhere down underneath that if you charge enough water into it, it is going to fill up
and will fill basements.  It does happen, but not regularly.  Nate Buss had mentioned that some of
this water could be corrected by a wetland or a retention pond of some sort.  Johnson does not
believe this is the place for either one of those solutions because that will recharge the underlying
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aquifer and eventually cause more problems in that area.  His recommendation is that the two
drainages be kept completely separate.  Some of the costs will come back on the city or the
applicant, but the original concept was to keep those two drainages separated.  

Hove asked how the drainage is affecting Mr. Johnson’s home.  Johnson stated that he has
occasional flooding in his basement – twice in 41 years.  It happens when water gets from one
drainage ditch to the other, flooding the back yards – his two neighbors to the north.  They are
getting more than the residential drainage water.  The commercial drainage gets into that watershed
and floods their back yards.  

Sunderman confirmed that this is not drainage from concrete.  Johnson stated that it is all open.
The original parking lot was made with two drainages down the center.  

Francis asked staff whether there is something that can be done to address this concern about
drainage or additional drainage coming from the added buildings and concrete work.  Cajka advised
that one of the conditions of approval requires that a grading and drainage plan be approved by
Public Works before issuing building permits.  Dennis Bartels of Public Works stated that there
was no drainage information provided with this application.  Everything was conceptual.  He assured
Mr. Johnson that Public Works would take an extra hard look at it before any building permits are
approved.  They will make sure it meets city design standards.  

Francis inquired about the wetlands or retention pond suggested by the applicant.  Bartels stated
again that he did not have any grading/drainage information to review so he would hesitate to say
it cannot be done.  If they were to do that, Public Works would need to check how it relates to the
elevation of the houses.  A lot of this water drains toward 52nd Street.  He recalled some drainage
concerns and problems at about 54th and R Streets on another commercial development straight
north of here.  Public Works will be needing to review the drainage information prior to any building
permit being approved. 

Weber inquired whether this development will add more water drainage through the back yards.
Bartels reiterated that he has not seen any grading or drainage plan so he has no idea.  He does
not know whether they have done any drainage studies.  There is no indication of any cutting or
filling or which part of the paved areas are going to be draining where.  That is the kind of
information Public Works would expect on the drainage study that will have to be approved before
any building permit.  There is a big drainage system in 52nd Street which we do not want to overload.
We could divert the drainage and put the detention on the low side.  There is potential to balance
the drainage through detention and/or some storm sewer piping.  

Cornelius confirmed that part of this process will include drainage information that will be reviewed
by Public Works before issuing any building permit.  Bartels confirmed.  He will make sure Public
Works gets the information in this case.  

Response by the Applicant

Buss addressed the drainage issue at the map by showing the existing US Bank parking lot which
does drain onto this site.  It does take a drainage path down this development’s driveway and gets
into the existing parking lot on the site.  There is some washout in the curb line where it jumps and
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gets into the back yards.  He showed the anticipated drainage pattern, which is not any different
than the existing drainage pattern.  There would be additional flow but this site was originally
approved for 316 units, which is basically what is being shown now.  The developer had met with
the city before and they brought up drainage concerns at 54th and R Streets and this applicant
agreed to alleviate their site to help not overload the system in 52nd Street.  Grading and drainage
plans were not submitted because the applicant did not think they were needed; however, the
drainage information will be provided which will show that this development can contain the water
on this site, hold it and not create any additional surface runoff.

In regard to the perched water table, Buss stated that he did not know if there is one, but two times
over 41 years does not seem that often.  Perched water tables historically have other outlying
factors rather than what is on the surrounding property.  The developer is planning for detention
cells to slow the water down.  Buss takes the position that the drainage would be improved, and it
will not be any worse than what exists today.

Francis inquired about the detention.  Buss stated that it will be a detention pond that will hold water
for a 24-hour period on the surface.  Some of that can be taken care of with underground pipes but
it depends on the cost/benefit ratio.  

CHANGE OF ZONE NO. 12013
ACTION BY PLANNING COMMISSION: June 13, 2012

Francis moved approval, seconded by Hove.  

Cornelius believes it is worth noting that the special permit already exists and this just expands the
boundaries, not necessarily increasing the intensity.  He believes the drainage issues will be
addressed in good faith by Public Works and the applicant.  

Motion for approval carried 7-0: Gaylor Baird, Sunderman, Hove, Francis, Butcher, Weber and
Cornelius voting ‘yes’; Lust and Esseks absent.  This is a recommendation to the City Council.
  
SPECIAL PERMIT NO. 435F
ACTION BY PLANNING COMMISSION: June 13, 2012

Hove moved to approve the staff recommendation of conditional approval, seconded by Francis and
carried 7-0: Gaylor Baird, Sunderman, Hove, Francis, Butcher, Weber and Cornelius voting ‘yes’;
Lust and Esseks absent.  This is final action, unless appealed to the City Council within 14 days.
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ITEM NO. 5.1a&b: CHANGE OF ZONE NO. 12013 
SPECIAL PERMIT NO. 435F 

(p.65 - Cont'd Public Hearing. 6113/12) 

MEMORANDUM 


TO: Planning Commission 

FROM: Tom Cajka, Planning Department 

SUBJECT: Special Permit #435F, Gateway Senior Living and Change of Zone 
#12013 

DATE: June 6, 2012 

Special Permit #435 F for the expansion of Gateway Senior Living and Change 
of Zone from H-2 to R-2 originally scheduled for public hearing on May 30th were 
deferred for 2 weeks to the June 13th Planning Commission. The reason for the 
deferral was to resolve an issue with HyVee. HyVee owns a convenience 
store/gas station immediately west of Gateway Senior Living. 

It came to Planning Departments attention that although Hy-Vee has a liquor 
license since April 2012 they never received a special permit for sale of alcoholic 
beverages off the premises through the Planning Commission as required by the 
zoning ordinance. If the change of zone requested by Gateway Senior Living was 
approved prior to Hy-Vee obtaining their special permit to sell alcohol off-sale, 
Hy-Vee would not meet the 100 feet separation from residential. In order to 
allow Hy-Vee time to request a special permit, Gateway Senior Living agreed to 
defer their application for 2 weeks. Since it was an oversight by the City to have 
HyVee obtain the special permit, it is appropriate to delay the Gateway 
application. Thus, the HyVee application will have final action by the Planning 
Commission prior to the City Council taking final action on Gateway Senior 
Living's special permit and ch~nge 0.1 zone. 

Lincoln City-Lancaster County Planning Department 
555 S. 10th St., Rm. #213 • Lincoln NE 68508 
Phone: (402) 441-7491 • Fax: (402) 441-6377 

012 



01
3 





