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14-34 Introduce: 3-31-14

ORDINANCE NO.

AN ORDINANCE amending Chapter 8.38 of the Lincoln Municipal Code relating
to Public Swimming Pools to adopt updated standards for design, construction and operation of
public swimming pools and spa facilities and repealing Sections 8.38.010, 8.38.020, 8.38.030,
8.38.040, 8.38.050, 8.38.090, 8.38.100, 8.38.110, and 8.38.120 of the Lincoln Municipal Code as
hitherto existing.

Section 1. That Section 8.38.010 of the Lincoln Municipa Code beamendedto read
asfollows:

8.38.010 Definitions.
For the purposes of this chapter, the following words shall have the following meanings:

Additional Spa shall mean a spawhich is co-located with a permitted swimming pool.

Department shall mean the Lincoln-Lancaster County Health Department.

Health Director shall mean the Health Director of the Lincoln-Lancaster County Health
Department or an authorized representative of the director.

I mminent Health Risk shall mean asignificant threat or danger to health that is considered

to exist when there is evidence sufficient to show that a product, practice, circumstance, or event

creates a situation that requires immediate correction or cessation of operation to prevent injury,

illness or disease based on the number of potential affected persons and the nature, severity and

duration of the anticipated injury, illness or disease.
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Lincoln Pool Water Quality Tester shall mean anindividual of at least 16 yearsof agewho

holds avalid Lincoln Pool Water Quality Tester certificate issued by the Health Director.

L incoln Swimming Pool Oper ator shall mean anindividual of at least 19 years of agewho

holds avalid Lincoln Swimming Pool Operator's certificate issued by the Health Director.

Person shall mean any individual, firm, partnership, association, corporation, company,
municipality, political subdivision, community governmental agency, club, organization, or other
entity owning or operating a swimming pool.

Spa shall mean a specific type of swimming pool, such as a hot tub or whirlpool designed

for recreational use which is not intended to be drained, cleaned, and refilled after each individual

use. Spashall include, but not be limited to, hydro-jet circulation, hot water, cold water, minera

baths, air induction systems, or any combination thereof.

Spray park shall mean a pool providing recirculated water to spray features with no

permanent standing water accessible to pool patrons.

Substantial modification or improvement shall mean constructionthat: changesthedepth,

shape, piping, pumping, or other basic design features of a public swimming pool in a manner that

affects pool patron safety or recircul ation system design; changes a pool’ s deck; changesthe basic

design of adiving board; or adds a special feature. Work not considered a substantial modification

or improvement includes maintenance and repairs.

Swimming pool shall mean any artificial basin of water which-hasbeer-whoty-designed;
modified, improved, constructed, or installed setely-fortheptrpose-of pubhe-swimmtng-and which
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for-the-use-of-the-owner-anc-guests used for the purpose of public swimming, wading, diving,

recreation, or_instruction.  Swimming pool includes, but is not limited to, a pool serving a

community, a subdivision, an apartment complex, a condominium, a club, a camp, a school, an

institution, a park, a manufactured home park, ahotel, amotel, arecreational area, or awater park.

Swimming pool includes a spa, hot tub or whirlpool or similar device which (1) is designed for

recreational use and is not to be drained, cleaned and refilled after each individual use and (2) may

consist of elements, including, but not limited to, hydrojet circulation, hot water, cold water, mineral

baths, air induction systems, or any combination thereof. Swimming pool does not include an

artificial lake, apool at a private residence intended only for the use of the owner and guests, or a

pool operated exclusively for medical treatment, physical therapy, water rescuetraining, or training

of divers.
All swimming pools shall be divided into the following twe-classes:

@ Class A pool shall

be—classifted—as-Class-A—swimming—poots mean a pool operated by a municipality, political

subdivision, or governmental agency; or apool intended for use for accredited competitive aquatic

events such as Federational Internationale de Natation, U.S. Swimming, U.S. Diving, Nationa

Collegiate Athletic Association, National Federation of State High School Associations, etc.

(b) Class B pool shall €
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mean a swimming pool

operated at afacility including, but not limited to, an apartment, a condominium, a property owner

association, a child care facility, and lodgings such as hotels and motels.

(© Class C pool shall mean a spa.

(d)  ClassD pool shall mean awading pool.

(e Class E pool shall mean a spray park.

) ClassF pool shall mean aswimming pool at ahealth club, fitness center, community

fitness center, or college or university not used for accredited competitive aguatic events as

described in ().

Wading pool shall mean a pool that is no more than 24 inches deep.

Section 2. That Chapter 8.38 of the Lincoln Municipal Code be amended by adding
anew section numbered 8.38.015 to read as follows:
8.38. 015 Pur pose.

The City Council finds that properly designed, constructed, installed, operated, and

maintai ned swimming pools and spas:

(a) Reduce hazards to public health and safety, including drowning and seriousinjury;

Minimize disease transmission potential;

(b)
(© Prevent nuisance conditions;
(d)

Promote physical activity and afford recreation.
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It istherefore declared to bethe public policy of thiscity to €liminate and prevent health and

safety risks posed by swimming pools by requlating the construction, maintenance, and operation

of these facilities and by requiring training, certification, and registration for swimming_pool

operators and pool water quality testers. The City Council authorizes the Health Director to

administer and enforce this chapter.

Section 3. That Section 8.38.020 of the Lincoln Municipa Code beamendedto read

asfollows:

8.38.020 Submtssten-ef-Plans, Approval and-Spectfteattons—Permitsfor Construction.

No person shall begin construction or installation of, or make substantial modification or

improvement to, any swimming pool regulated by this chapter without first having approval of the

Health Director for such projecte

Before-a—btitding—permit—is—ssued-by—tThe Department of Building and Safety—the

shall not issue

a building permit for the construction or substantial modification of a swimming pool until it is

approved by the Health Director. In addition to the requirements of this chapter, the requirements

of the plumbing, building, el ectrical, zoning, and all other relevant ordinancesand regulations of the
city shall apply.
Section 4. That Section 8.38.030 of the Lincoln Municipa Code beamendedto read

asfollows:
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8.38.030 Design and Construction Standards.

Except ashere nafter provided by specific amendment, thestandardsand regul ations set forth

in Neb. Rev. Stat. 88 71-4302 and 71-4303 and Nebraska Department of Health and Human

Services, Regulation and Licensure, Title 178 NAC 4 Public Swimming Pool Design and

Construction Standards, as amended from time to time, are hereby adopted by reference and

incorporated into Chapter 8.38 of the Lincoln Municipa Code.

Section 5. That Section 8.38.040 of the Lincoln Municipa Code beamendedto read
asfollows:
8.38.040 Permit to Oper ate.
No person shall operate or maintain a swimming pool in the city or within three miles of its

boundaries unless a permit for said swimming pool shathave-has been issued by the Health

Director. Each permit shall be valid fer-eneyearfromthetate-of ssuance through March thirty-

first following issuance of the permit. A fiew renewal permit shall be secured on or before April first

of each year, which will expire thefeHoewing-March thirty-first of the following year. All permits

shall betwriting-and-shal—state the conditions and term thereof._ Specifically, it shall be a

-6-
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condition of said permits that they designate a Lincoln Swimming Pool Operator responsible for

operating said pool during the term of the permit. It shall be unlawful for any person to conduct,

operate, maintain, or manage a swimming pool without complying with the requirements of this
chapter, and the Health Director ischarged with the enforcement of the provisionshereof. A permit

to operate aswimming pool shall be nontransferable. The permit must be conspicuously posted on

the pool premises.

Section 6. That Chapter 8.38 of the Lincoln Municipal Code be amended by adding
anew section numbered 8.38.045 to read as follows:

8.38.045 Permit; Application.

An application for apermit to operate aswimming pool shall be madeto the Health Director

on forms furnished for such purpose. Such forms shall reguire the owner's full nhame, mailing

address, phone number, email address, the establishment name, location, and the number and types

of pools or spas on the premises, the Lincoln Swimming Pool Operator(s) designated for the pool,

the signature of the owner(s), and such other relevant information as may be required by the Health

Director.
Section 7. That Section 8.38.050 of the Lincoln Municipal Code be amended to read
asfollows:
8.38.050 Safety Oper ational Standards.
All swimming pools shall be operated and maintained in accordance with the safety

standarelsLincoln Operational and Management Standards for Public Swimming Pools adopted by

resolution of the City Council, after report and recommendation of the Board of Health.
Section 8. That Section 8.38.060 of the Lincoln Municipa Code be and thesameis

hereby repeal ed.
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Section 9. That Section 8.38.070 of the Lincoln Municipal Code be and thesameis
hereby repeal ed.

Section 10. That Chapter 8.38 of the Lincoln Municipa Code beamended by adding

anew section numbered 8.38.073 to read as follows:
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8.38.073 Certificatefor Lincoln Swimming Pool Operator or Lincoln Pool Water
Quality Tester; Required.

Every person who is designated as the operator of a swimming pool regulated under this

chapter shall hold avalid certificate for a Lincoln Swimming Pool Operator. Every person who

performswater quality testing for any swimming pool regul ated under thischapter shall hold avalid

certificateeither asaLincoln Swimming Pool Operator or aLincoln Pool Water Quality Tester. The

performance of either of these roles without the required certificateis hereby declared unlawful. A

Lincoln Swimming Pool Operator and a Lincoln Pool Water Quality Tester must follow the

requirements provided in this chapter along with any and all other applicablelaws and regul ations.

A failureto follow these reguirements are grounds for suspension or revocation of a certificate for

aLincoln Swimming Pool Operator or aLincoln Pool Water Quality Tester in addition to any other

penalty provided for by law.

Section 11. That Chapter 8.38 of the Lincoln Municipal Code be amended by adding
anew section numbered 8.38.075 to read as follows:

8.38.075 Certificatefor Lincoln Swimming Pool Operator or Lincoln Pool Water
Quality Tester, Application.

After January 1. 2015 an application for a Lincoln Swimming Pool Operator certificate or

aLincoln Water Quality Tester certificate shall be made to the Health Director on forms furnished

for such purpose. Such forms shall reguire the applicant's name, address, business address, phone

number, and email address, and such other relevant information as may be required by the Health

Director. Any person licensed as aswimming pool operator prior to enactment of this Section shall

be considered a Lincoln Swimming Pool Operator as defined in this chapter until such time as the

existing license expires at which time said person will be reguired to apply for and receive a
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certificate as set forth in this chapter for Lincoln Swimming Pool Operators or Lincoln Water

Quality Tester.

Section 12. That Chapter 8.38 of the Lincoln Municipal Code be amended by adding
anew section numbered 8.38.077 to read as follows:

8.38.077 Certificatefor Lincoln Swimming Pool Operator or a Lincoln Pool Water
Quality Tester: Requirements.

(a) Before a certificate shall be issued to anyone according to the provisions of this

chapter, the applicant shall be required to satisfactorily complete a training and testing program

approved by the Health Director to determinetheir qualifications and fitness for executing the work

necessary for a Lincoln Swimming Pool Operator or a Lincoln Pool Water Quality Tester. The

Health Director shall issue a certificate if: (1) The applicant has properly completed the required

application forms; (2) The certificate fee has been paid pursuant to this chapter; (3) The applicant

has satisfactorily completed atraining and testing program applicable to the certificate requested;

and (4) The applicant agrees to up-date all datarequired to be provided to the Health Department

intheapplication describedin Section 8.38.075 asit changes, i ncluding applicant'saddress, business

address, phone number, and such other information as the Health Director requires.

(b)  Onceissued, said certificate shall remaininforcefor two yearsfromitsdate of issue,

except that it may be suspended or revoked as provided for in this chapter.

Section 13. That Section 8.38.080 of the Lincoln Municipal Code be and the same

is hereby repeal ed.

-10-
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Section 14. That Section 8.38.090 of the Lincoln Municipal Code be amended to
read as follows:

8.38.090 Swimming Pool Permit Fees; New; Renewal; Variance.

(@ Swimming Pool:

New Permit/Plan Review $465.00

Renewd $365.00
Additional Spa } $110.00

Any new swimming pool permitissued after thethirtieth of September of each calendar year

shall pay 67% of the new permit fee.

-11-
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(b) Renewal L ate Fees.

(1) A permit holder who failsto renew the permit beforeit expires, but within 30

days of the date of expiration shall pay alate fee of 33% of the annual feein addition to the annual

fee.

(2) A permit holder who fails to renew the permit before it expires and failsto

renew the permit within 30 daysfrom the date of expiration shall pay alate fee of 67% of the annual

fee in addition to the annual fee.

(c) Variance Fee. Any person who submits a variance reguest shall submit an initial

variance review fee of $200.00 payable to the City of Lincoln. This shall cover the first two hours

of staff review time. Should additional hours be required, each hour thereafter shall be charged at

arate of $100.00 per hour.

(d)  All feesfor apermit to conduct, operate, and maintain a swimming pool along with

any additional feesdescribed above shall be payable annually to the City of Lincoln. All permitfees

and variance fees described in this Section shall be credited to the Health Fund.

Section 15. That Section 8.38.095 of the Lincoln Municipal Code be and the same

is hereby repeal ed.

-12-
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Section 16. That Chapter 8.38 of the Lincoln Municipal beamended by adding anew
section numbered 8.38.097 to read as follows:

8.38.097 Lincoln Swimming Pool Operator and Lincoln Pool Water Quality Tester
Certificates; Fees.

(a) There shall be a fee of $20.00 for each application for a Lincoln Swimming Pool

Operator certificate,

(b)  Thereshal beafee of $20.00 for each application for aLincoln Pool Water Quality

Tester certificate.

(© Each certificate shall be valid for two (2) years from the date of issuance.

(d)  All feesshall be payable to the City of Lincoln and shall be credited to the Health

Fund.

Section 17. That Section 8.38.100 of the Lincoln Municipal Code be amended to
read as follows:
8.38.100 Polluted or Unsafe Water.

No body of water in the City of Lincoln or within three milesthereof whieh shall be used for

swimming or bathing purposes by any person if it:

(a contains sewage, waste or other contaminating or polluting substances or material;

orthgredients rendering the water hazardous to health;_or-shaH-be-tised-for-swimming-orbathing
ptirpesesby-any-person-or-persons:

(b) is determined by the Health Director to be unsafe due to an imminent health risk.

Section 18. That Section 8.38.110 of the Lincoln Municipal Code be amended to
read as follows:

13-
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8.38.110 I nspections and Enfor cement.
The Health Director is hereby authorized and directed to make such inspections as are
necessary to determine satisfactory compliance with this ordinance.

(@ The Health Director shall conduct an inspection of each swimming pool before an

initial permit is issued.

(b) Upon presentation of proper credentials, the Health Director may enter at reasonable
timesany building, structure, or premises having aswimming pool located inthecity or withinthree
miles thereof to determine compliance with the requirements of this ordinance, and it shall be
unlawful for any-ewner-oroectpter-of thepremisesorperson irchargeof thepremtsesto deny right
of entry to the Health Director to make the inspection.

(c)  Anoperator shall permit the Health Director to inspect at any reasonabletimefor the

purpose of determining compliance with the provisions of this chapter.

(d) TheHealth Director shall record theinspection findingson aninspection report. The

Health Director shall furnish the inspection report to the swimming pool owner and the Lincoln

Swimming Pool Operator(s) responsible for said swimming pool.

()  Theinspectionreport shall set forth specific conditionsfound including those which

constitute a violation of the Lincoln Municipal Code.

(f) A warning notice may be issued for violations that the Health Director determines

pose an imminent or substantial health risk. Such warning notice shall:

(1)  Setforth specific conditionsfound to be violations of the L incoln Municipal

(2) Establish a specific and reasonable period of time for correction of such

violations;

-14-
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3 Statethat failureto correct the violations specified in the warning notice may

result in immediate suspension or revocation of the permit and prosecution for violation of this

chapter;

(4)  Statethat owner may request ahearing beforethe Health Director upon such

inspection findings and warning notice by filing awritten request with the Health Director.

(@)  Afterthetime period given for correction in the inspection report or warning notice,

the Health Director shall reinspect the establishment to determine compliance.

(h)  Thecompleted inspection report form and the warning notice are public documents

that shall be made available for public disclosure to any person who requests it according to law.

(i) Whenever the Health Director has reasonable grounds for believing that there has
been aviolation of this ordinance, or that the conditionsin existence at a swimming pool eneanger

the-pubtic-heatth-or-safety pose an imminent health risk, the Health Director may order that the

swimming pool be immediately closed until such time as the conditions are corrected and all
provisions of thisordinance are complied with. The Health Director shall give written noticeto the
person or persons aleged to be in violation. Such notice shall identify the provision of this
ordinance alleged to be violated and the facts alleged to constitute such violation.

Section 19. That Section 8.38.120 of the Lincoln Municipal Code be amended to

read as follows:

8.38.120 Permit or Certificate; Suspension, Revocation-ef Permit.
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It shall be a condition of any permit or certificate issued under this chapter that it may be

suspended or revoked at any time by the Health Director for the violation of Neb. Rev. Stat. §§71-

4301 through 71-4307, any of the provisions of this chapter, requlations adopted pursuant to this

chapter, or any other ordinances of the City resulting in arisk to the public’'s health. Any permits

or certificatesgranted under thischapter shall besubject to suspension or revocationinthefollowing

manner:

(@  TheHedlth Director shall provide notification as provided in Section 8.38.150.

(b)  TheHealth Director may suspend or revoke the permit or certificate for a period of

time not to exceed ninety days.

(© The suspension or revocation shall be effective immediately upon notice.

(d)  The person natified shall have aright to a hearing which the Health Director shall

conduct in accordance with Section 8.38.160.

(e It shall be unlawful to continue to operate or cause, permit or alow use of the

swimming pool after receiving notice of suspension or revocation of the permit for said pool.

(f) |t shall beunlawful to perform asal incoln Swimming Pool Operator or Lincoln Pool

Water Quality Tester during any period of suspension or revocation of a person’'s respective

certificate.

() Actionsfor reinstatement, hearing, or appeal shall not stay or delay the suspension

or revocation in any manner.

-16-
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Section 20. That Chapter 8.38 of the Lincoln Municipal Code beamended by adding
anew section numbered 8.38.140 to read as follows:

8.38.140 Suspended Permit or Certificate; Reinstatement.

(@ Any person whose permit or certificate has been suspended may apply for

reinstatement following aperiod of suspension. Theapplication shall includeasigned statement that

the conditions causing suspension have been corrected.

(b)  The Health Director shall review the application for reinstatement or inspect the

swimming pool within three days after receiving the application for reinstatement.

(c)  TheHealth Director shall reinstate the permit or certificateif the conditions causing

suspension of the permit have been corrected.

Section 21. That Chapter 8.38 of the Lincoln Municipal Code be amended by adding
anew section numbered 8.38.150 to read as follows:

8.38.150 Notice; Service.

(@  TheHealth Director may serve notice regarding any suspension or revocation of a

permit or certificate under this Chapter asfollows:

(1) By personal service; or

(2) By certified mail, postage prepaid, return receipt requested to the owner's or

registrant's last known address as indicated on the application for certificate.

(b)  Theperson making personal servicemay provideawritten declaration under penalty

of perjury identifying the person served and the time, date, and manner of service as proof of

service.

(c) Iftheserviceisto aperson other than the owner or person holding acertificate, the

Health Director may send acopy of the noticeto the owner or person holding apermit or certificate

-17-



10

11

12

13

14

15

16

17

18

19

20

21

22

23

by regular mail. The copy isnot required as part of the notice, and receipt of the copy does not affect

the notice.
Section 23. That Chapter 8.38 of the Lincoln Municipal Code be amended by adding
anew section numbered 8.38.160 to read as follows:

8.38.160 Enfor cement Hearings.

(@ The Health Director shall conduct hearings no later than:

(1)  Threedays after arequest for a hearing after a suspension or revocation, or

(2)  Fourteen days after any other request.

(b)  TheHealth Director may appoint a suitable hearing officer to hear the matter. Such

hearing officer shall make recommendations based on the evidence adduced at the hearing for the

Health Director’ s final determination of the matter.

(© The hearing need not be conducted according to the technical rules relating to

evidence and witnesses. The person reguesting the hearing and the Health Director may:

(1) Cdl and examine witnesses on any matter relevant to the issues of the

hearing;

(2)  Introduce documentary and physical evidence; and

(3)  Crossexamineopposing witnesseson any matter relevant to theissuesof the
hearing.

(d)  TheHeadlth Director may uphold, reverse, or modify the act or findings prompting

the request for hearing and may take such other reasonable action as the Health Director may

determine proper in relation to the request.

(e The Health Director shall make a final determination within ten days after the

hearing.
-18-
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(f) TheHealth Director’ sdecision shall befinal and binding upon the City and upon the

person making the request. Said decision may be appealed as provided by law.

Section 24. That Chapter 8.38 of the Lincoln Municipal Code be amended by adding
anew section numbered 8.38.170 to read as follows:
8.38.170 Appeals.

(a If the Health Director denies any application or fails or refuses to issue a permit or

certificate under this chapter within forty-five days from the date of a complete application, such

decision may be appealed to the district court as provided for by law.

(b)  Any personaggrieved by afinal decision of the Health Director in the administration

or enforcement of this chapter may appeal such decision to the district court as provided by law.

Section 25. That Chapter 8.38 of the Lincoln Municipal Code beamended by adding
anew section numbered 8.38.180 to read as follows:
8.38.180 Variances.

Requestsfor variances from the design and construction standards must be submitted to the

Health Director in writing and must be accompanied by applicable fees. A variance may only be

issued in relation to Sections 8.38.020 and 8.38.030 and only after consultation with the Nebraska

Department of Health & Human Services. The Director may only grant a variance upon

demonstration that the pool's operation and management meet the intent of this chapter, and the

requlations adopted pursuant to this chapter, and do not pose an increased health or safety risk.

Requests for a variance will be approved or disapproved on a case-by-case basis. The Headth

Director shall act on the request for variance within thirty days. The Health Director shall not

approve any variance until all applicable fees have been paid.

-19-
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Section 26. That Chapter 8.38 of the Lincoln Municipal Code beamended by adding
anew section numbered 8.38.190 to read as follows:

8.38.190 Liability of Owner.

Every act or omission of whatsoever nature constituting aviolation of any of the provisions

of this chapter, by an officer, director, manager or other agent or employee of any owner if said act

iscommitted or omission is madewith the authorization, knowledge, or approval of the owner, shall

be deemed and held to be the act of such owner, and said owner shall be punishable in the same

manner asif said act or omission had been done or omitted by such owner personaly.

Section 27. That Chapter 8.38 of the Lincoln Municipal Code be amended by adding
anew section numbered 8.38.200 to read as follows:

8.38.200 Sever ability and Savings Clause.

(a) Each section and each subdivision of a section of thistitleis hereby declared to be

independent of every other section or subdivision of asection so far asinducement for the passage

of this ordinance is concerned and invalidity of any section or subdivision of a section of thistitle

shall not invalidate any other section or subdivision of a section thereof.

(b)  Thistitleshall in no manner affect pending actions, either civil or criminal, founded

on or growing out of any ordinance or part of any ordinance hereby repealed; and thistitle shall in

no manner affect rights or causes of action, either civil or criminal, not in suit that may have already

accrued or grown out of any ordinance or part of any ordinance hereby repeal ed.

Section 28. That Sections8.38.010, 8.38.020, 8.38.030, 8.38.040, 8.38.050, 8.38.090,
8.38.100, 8.38.110, and 8.38.120 of theLincoln Municipal Codeashitherto existing be and thesame

are hereby repealed.
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Section 29. Pursuant to Article VI, Section 7 of the City Charter, this ordinance
shall be posted on the official bulletin board of the City, located on the wall across from the City
Clerk's office at 555 S. 10th Street, in lieu of and in place of newspaper publication with notice of
passage and such posting to be given by publication one timein the official newspaper by the City
Clerk. Thisordinance shall take effect and be in force from and after its passage and publication

as herein and in the City Charter provided.

Introduced by:

Approved asto Form & Legality:

City Attorney

Approved this __ day of , 2014

Mayor
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