
AGENDA FOR THE WEST HAYMARKET 

 JOINT PUBLIC AGENCY (JPA)  

TO BE HELD THURSDAY April 14, 2011 AT 3:30 P.M. 

 

CITY-COUNTY BUILDING 

555 S. 10
TH

 STREET 

Room 303 

LINCOLN, NE 68508 
 

 

1. Introductions and Notice of Open Meetings Law Posted by Door (Chair Snyder) 

 

2. Public Comment and Time Limit Notification Announcement (Chair Snyder) 

 

Individuals from the audience will be given a total of 5 minutes to speak on specific items listed on 

today’s agenda.  Those testifying should identify themselves for the official record. 
 

3. Approval of the minutes from the JPA meeting held March 30, 2011 (Chair Snyder) 

 (Staff recommendation is for the JPA Board to approve the minutes as presented) 

 

4. West Haymarket Progress Report (Jim Martin) 

 Public Comment 

 

5. Approval of Payment Registers (Don Herz) 

 Public Comment 

 (Staff recommendation is for the JPA Board to approve the payment registers) 

 

6. Review of the March 2011 Expenditure Reports (Don Herz) 

 Public Comment 

 

7. Mortenson White Paper Update on Davis-Bacon (Dan Marvin) 

 Public Comment 

 

8. Bill No. WH 11-26 Resolution to approve the Land Exchange Agreement between the West 

Haymarket Joint Public Agency, City of Lincoln, Nebraska, and Star City Federal LLC, pertaining to 

an exchange of land between the parties to accommodate construction of the 10th and Salt Creek 

Roadway Project including construction of certain parking lot improvements on property Star City 

Federal is acquiring in order to make Star City Federal whole from any loss of parking and 

functionality at its existing parking lot operation. (Peo) 

 Public Comment 

 (Staff recommendation is for the JPA Board to approve the resolution) 

 Motion to Amend #1 to accept a Substitute Agreement 

 

9. Bill No. WH 11-29 Resolution to approve DLR’s Schematic Design drawings for the Arena. (Dan 

Marvin) 

 Public Comment 

 (Staff recommendation is for the JPA Board to approve the resolution) 

 



 

10. Bill No. WH 11-30  Resolution to approve Amended and Restated Construction Manager at Risk 

Contract with M.A. Mortenson Company. (Paula Yancey)  

 Public Comment 

 (Staff recommendation is for the JPA Board to approve the resolution) 

 

11.  Bill No. WH 11-31  Resolution to approve Consultant Agreement with M.A. Mortenson Company 

to provide additional scheduling services for the overall West Haymarket Project for a lump sum of 

$500,000.00 including expenses. (Paula Yancey) 

 Public Comment 

 (Staff recommendation is for the JPA Board to approve the resolution) 

 

12.  Bill No. WH 11-32  Resolution to approve Amendment No. 5 to SAIC Consultant Agreement to 

amend the Scope of Services to include peer review. (Jim Martin, Dan Marvin) 

 Public Comment 

 (Staff recommendation is for the JPA Board to approve the resolution) 

 

13. Set Next Meeting Date:  Thursday May 5, 2011 3:30 P.M. (Room 303) 

 

14. Motion to Adjourn 
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WEST HAYMARKET JOINT PUBLIC AGENCY (JPA) 
Board Meeting 

March 30, 2011 
 

 

Meeting Began At: 3:34 P.M.  

 

Meeting Ended At: 4:45 P.M. 

 

Members Present: Jayne Snyder, Chris Beutler, Tim Clare 

 

 

Item 1 - Introductions and Notice of Open Meetings Law Posted by Door 

 

Chair Snyder opened the meeting and advised that the open meetings law is in effect and is 

posted in the back of the room. 

 

Item 2 – Public Comment and Time Limit Notification 

 

Snyder stated that individuals from the audience will be given a total of five minutes to speak on 

specific items listed on today’s agenda.  Those testifying should identify themselves for the 

official record and sign in.   

 

Item 3 – Approval of the minutes from the JPA meeting held March 10, 2011 

 

Snyder asked for any corrections or changes to the minutes from March 10, 2011.  Hearing none, 

Beutler motioned for approval of the minutes.  Clare seconded the motion.  Motion carried 3-0. 

 

Item 4 – West Haymarket Progress Report 

 

Jim Martin, Program Manager with SAIC, came forward and distributed the midmonth progress 

report to the Board.  Martin is preparing for a meeting next Monday regarding the schematic 

design budget review for the arena and to pull the costs in line with the budget.  Bids were 

received for the 10
th

 and Salt Creek project and were within the projected estimates.  The low 

bidder and award for that contract is on the agenda today.  The Post Office parking lot will be 

incorporated into the same bid package as Site Preparation for economy and coordination. The 

bids will be opened on April 20
th

 and awarded at the May 5
th

 JPA Board meeting with work to 

commence once property issues/ownership has been resolved.  There is a slight change to the M 

and N Street project; it will be split into two phases.  M Street and 8
th

 Street will be advertized in 

early May with construction beginning in early June.  N Street will be delayed because the 

contractor will be hauling dirt across it and Martin doesn’t want to repave prior to that.   

 

The Amtrak station platform and canopy are out for first review by the Railroad.  It will go out 

for bid in July with construction in August.  The District Energy plant is under design and 

because it is immediately adjacent to the parking garage just south of Q Street, Davis Design and 
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Farris Engineering are working to create a shared foundation.  Everything is on track for the 

second closing on June 2
nd

 with Burlington Northern.  In regards to the environmental 

remediation, all of the diesel polluted soil is out.  Gravel is going into the base of the excavation 

and will be covered with a layer of fabric.  Once that is done, the contractor will start to refill the 

site, which will put them a couple weeks ahead of schedule.  The critical path items are the 

design of the festival area and location of the Breslow Ice Center. 

 

Clare inquired if the timing issues outlined in the report are on target.  Martin replied that the 

schedule is tight but they are still on target.  Snyder asked if the project would be taking part of 

the Champions Club parking lot and replacing it.  Martin explained that there will be some 

reworking on the very north tip of the parking lot but the result will either add a parking space or 

be space neutral.  Snyder then asked if individuals from the clubs and ice skating community 

have been involved in the discussions regarding the ice center.  Martin advised that he has 

attended meetings where many of those people have been present, but it was at the direction of 

the University Foundation and he was invited to answer design and construction questions. 

 

Snyder asked for comments from the public.  No one came forward. 

 

Item 5 – Bill No. WH 11-25 Resolution conditionally authorizing M.A. Mortenson 

Company (Construction Manager) to commence Construction Related Services and incur 

costs therefore 

 

Paula Yancey, PC Sports, explained that this resolution is based on the preconstruction 

agreement that was approved for Mortenson Construction.  It will allow them to bring their staff 

on in May, get their offices set up and get staff up to speed so they are ready to start construction 

in September.   

 

Clare noted that construction related services is listed as a capitalized item and asked what 

services that includes.  Yancey advised that in addition to the previous items it will include 

bringing the project managers down and starting the bidding process in preparation for major 

construction staring in September.  These costs will be included in the Guaranteed Maximum 

Price (GMP). 

 

Snyder asked for comments from the public.  Hearing none, Clare made a motion to approve the 

resolution.  Beutler seconded the motion.  Motion carried 3-0. 

 

Item 6 – Bill No. WH 11-26 Resolution to approve the Land Exchange Agreement between 

the West Haymarket Joint Public Agency, City of Lincoln, Nebraska, and Star City 

Federal LLC, pertaining to an exchange of land between the parties to accommodate 

construction of the 10th and Salt Creek Roadway Project including construction of certain 

parking lot improvements on property Star City Federal is acquiring in order to make Star 

City Federal whole from any loss of parking and functionality at its existing parking lot 

operation. 

 

Rick Peo informed the Board that he put this item on the agenda last week with the hope that he 

would have a signed agreement before this meeting.  The attorney representing Star City Federal 
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has agreed to the terms and sent the agreement out to their membership for concurrence, but it 

has not come back yet.  This item will have to be continued until the next meeting unless the 

Board will give authorization for the Mayor to approve the agreement if it comes in the interim.   

This is on a fast track as the work is scheduled to begin after the Spring football game on April 

16
th

.  If the agreement is not approved until April 14
th

, it might now allow Star City Federal to 

get their contractor geared up to start.  The Board’s approval would have to be with the 

understanding that the Mayor would be authorized to sign for both the City and the JPA as it is a 

three party agreement.   

 

Snyder asked if Peo expected Star City Federal to come back with any significant changes to the 

agreement.  Peo stated that they were somewhat concerned about the City requiring a 16’ wide 

sidewalk to be built along the side of the building, primarily to accommodate football pedestrian 

traffic.  They have concerns about who is going to be responsible for the maintenance and 

upkeep of that sidewalk because it is not a typical sidewalk for a property owner to maintain.  

They may be asking the City or JPA to be responsible for that.   

 

Beutler inquired about the costs associated with the construction and improvement of the parking 

lot.  Peo explained that the parking lot improvements are estimated to be $250,000 not including 

the underground wiring which he did not have a number on yet.  The cost of the wiring and 

underground utilities would be a credit that the JPA could potentially deduct from the $172,000 

boot payment Star City Federal will receive because they giving more property than they will be 

receiving back.   

 

Clare indicated that he did not have any objections to the agreement as it stands but he did not 

think it set good precedence to put Mayor Beutler in a position where he is signing on behalf of 

the City and the JPA.  Therefore, he would oppose going forward.  Snyder asked if the contractor 

has been informed to begin preparing depending on the contract status.  Peo advised that the JPA 

contractor is but he is not sure about the Star City Federal contractor.  They have to remove some 

existing lighting and put down their wiring before the JPA contractor paves the new parking 

area.  The agreement does say that if they don’t get this installed in a timely manner then they 

will have to bore underneath and install it at their expense.   

 

Clare offered to have a short Board meeting next week if Peo gets the contract signed to keep 

things moving forward.   

 

Item 7 – Bill No. WH 11-27 Resolution to approve Change Order No. 2 to the Agreement 

with General Excavating, Inc. for additional work associated with diesel plume 

remediation.  

 

Dan Marvin presented the Board with the amounts budgeted for the environmental remediation 

of the area north of O Street.  At the time of the vote, $7.5 million was budgeted for 

environmental remediation which was broken out into several areas.   The area north of O Street 

was budgeted at $4.1 million.  The expenditures in that area began with environmental insurance 

which provided an additional $25 million of coverage per occurrence if there had been an 

unexpected event.  The Board then approved $832,000 for Benesch to provide professional 

services for the environmental analysis.  There is also a change order before the Board for work 
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General Excavating has done and if approved that contract would be for approximately $1.3 

million.  Marvin is anticipating a Title 200 reimbursement from the State for $809,000 bringing 

the total expenditures to $1.64 million.  This will leave a balance of about $2.5 million which 

means the work was completed for 40% of the estimated cost.   

 

Miki Esposito informed the Board that there was a huge milestone last week and all of the diesel 

has been removed from the site.  Any impediments to redevelopment are also gone, including 

liabilities associated with that pollution.  The rest of the diesel plume remediation will be 

accomplished with this change order.  There will be some procedural steps to take with NDEQ 

for a fully clean site.   

 

Ernie Castillo with Urban Development gave a brief update on the work General Excavating has 

done.  Approximately 14,000 yards of bad soil has been removed from an area that measured 

130’ long by 200’ wide by 16’ deep.  Castillo showed photos of the excavation and the shoring 

wall on the west side of the hole.  The wall provided support and protection to the active railroad 

lines.  He also showed a photo of a bulldozer pushing rock along the bottom of the pit about 2’ 

deep with filler fabric on top.  The project manager informed Castillo this morning that 

everything is on track and they are currently backfilling with clay and compacting.  They are 

going to be working on Saturday and are confident in meeting the May 10
th

 time extension.   

 

Esposito advised that Change Order 2 is essentially for three items.  The first is for soil hauling 

and disposal of approximately 4,500 tons of overburdened soil for a cost of approx $50,000.  

This item is budget neutral because when they got in the field it was decided they wouldn’t do 

any stock piling as the overburden was not usable on site.  There was money identified for stock 

piling and use of those overburdened soils which will go away when they reconcile at the end of 

the project.  The second item involves geotechnical fabric.  As the contractor was excavating, it 

was determined that the bottom of the hole needed some granular material and fabric to meet 

geotechnical requirements.  Esposito is asking the Board for authorization to put that in as a line 

item for a cost of $150,000.  The final item is for additional sheet piling for the shoring wall that 

protects the rail line and a man hole in the area.  That item will add $312,000 to the contract for a 

total Change Order of over $500,000.   

 

Clare inquired if the $500,000 is included in the budget figures which show the environmental 

remediation $2.5 million under budget.  Esposito answered that it is included and they would like 

to preserve the remaining amount for the remediation work south of O Street.  Snyder asked if 

there will be any shoring needed when work starts south of O Street.  Esposito noted that shoring 

will be needed when work starts on the Alter sliver.  Those tracks are going to remain active 

while work is done.  The wall will be substantially smaller but there will be costs for that.   

 

Snyder asked for comments from the public.  Jane Kinsey came forward and asked about the 

dirty soil being taken to the landfill in Milford and if it would create an environmental problem 

there.  Esposito explained that the contractor received the lowest quote from the landfill in 

Milford.  The soil taken there is characterized as special waste and the JPA received a special 

waste permit through the Health Department and also coordinated with NDEQ to comply with 

landfill disposal requirements.  Milford is a landfill that can receive special waste under the law.  

There are landfill requirements that put safeguards into place to mitigate any problems associated 



 

5  

 

with long term exposure to the environment.  The Environmental Team followed protocols and 

permit requirements so it now becomes the landfills responsibility to maintain their liners and 

their own permit at the facility. 

 

Mike Koberlein, representing the Lincoln Independent Business Association (LIBA), came 

forward and stated that LIBA requests that the West Haymarket JPA review the application of 

Davis-Bacon wages to the West Haymarket project.  LIBA requests the JPA do a study on 

whether buying back the Recovery Zone Bonds and paying the $10 million penalty would be less 

expensive than paying Davis-Bacon wages for the entire project.  LIBA also requests the JPA to 

provide access to proposed project documents seven days prior to any JPA meeting to ensure 

sufficient time to review the documents prior to approval. 

 

Snyder noted that the Board has decided that they are going to try to get the agenda and backup 

information online eight days prior to the meetings with the knowledge that they don’t always 

have control over other entities and there may be some last minute changes. 

 

Dan Marvin came forward to address the Davis-Bacon concerns expressed by LIBA. The 

analysis shows that over the life of the bonds there will be a $7 million savings.  Mortenson is 

working on a detailed white paper to analyze the additional costs and will present that 

information at the April 14
th

 meeting.  The preliminary information shows that the project will 

not incur anywhere near the kind of added costs that it receives in savings by issuing the 

Recovery Zone Bonds.  The Public Works Department has had a substantial amount of 

experience running projects with Davis-Bacon requirements.  Roger Figard has stated that they 

have not experienced cost impacts from that.  Mortenson has reviewed the Lancaster Davis-

Bacon wage tables and compared those to what they actually experience when bidding projects.  

They are not particularly disturbed by the requirements of Davis-Bacon either but they will speak 

to that issue on April 14
th

.   

 

Snyder asked for any other comments.  Hearing none, Beutler made a motion to approve the 

resolution.  Clare seconded the motion.  Motion carried 3-0. 

 

Item 8 – Bill No. WH 11-28 Resolution to approve a contract with TCW Construction Inc. 

for construction of the Haymarket Infrastructure Improvement, 10th and Salt Creek 

Roadway, Project No. 870304 (Bid No. 11-053) for a cost of $2,787,464.22. 

 

Roger Figard explained that this contract represents the first transportation and roadway work for 

the West Haymarket.  This project provides the connection from what will be the new Backbone 

Road to 8
th

 Street with connections into 9
th

 and 10
th

 Streets.  The goal is to complete work this 

summer so the University and arena site can be accessed without going through the Haymarket 

itself.  This project was advertized on March 4
th

 and bids were received on March 23
rd

.  The low 

bid came in at $2.78 million by TCW, the second low bid was from Constructors Inc. for $2.88 

million and the third bid came from Dobson Brothers for $3.99 million.  The engineer’s estimate 

was $2.78 million with the low bid from TCW coming within $10,000 or $11,000 of the 

estimate.  The estimates and bids were reviewed by the Lincoln Haymarket Infrastructure Team 

(LHIT), SAIC and also Public Works.  All found that the bid from TCW is responsible and 

recommend that the JPA Board award the bid.  
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The project has been laid out in phases to accommodate the Spring football game, Lincoln 

Marathon, University Commencement and the first football game in September.  The contractor 

will begin work just following the spring football game and the anticipated completion date is 

August 27
th

.  This is not the final completion date as there will be clean up to do but the 

roadways will be open the week before the first football game.  Snyder noted that more than one 

phase will be going on at a time and inquired about the penalties if the contractor does not 

complete in time.  Figard stated that there are both incentives and liquidated damages in order to 

make sure the contractor understands the seriousness of the completion dates.  They understand 

that they may have to put in extra days and put on extra crews if necessary.  There are also 

different penalties for each phase because the impact to the community is different if some of the 

work is not completed.     

 

Beutler asked if this project in addition to the land exchange agreement with Star City Federal 

LLC, is still within the anticipated budget.  Figard answered that it is within what has been laid 

out for this part of the project.  Beutler requested that Figard work with the Law Dept to let the 

Board know if they need to have a special meeting to approve the land exchange agreement in 

order to avoid a conflict with the first football game. 

 

Clare noted that the Executive Summary says this is the lowest bidder and asked if it should be 

revised to say lowest responsible bidder.  Figard stated that TCW was the lowest bidder and they 

would not bring forward a recommendation of award if they didn’t think the bidder was 

responsible.  Jim Martin wrote the summary and concurred with Figard. 

 

Beutler pointed out that the City is still becoming acquainted with roundabouts and this project 

involves two roundabouts.  He asked Figard to talk about the advantages of roundabouts and how 

the one at 33
rd

 & Sheridan has worked.  Figard explained that today’s modern roundabout is 

more efficient, safer and more economical over the long term.  Modern roundabouts have better 

signing with clear lane markings so people know which lane they need to be in.  In many ways a 

roundabout is operated in much the same way as a signalized intersection.  As you approach a 

signalized intersection to turn right, you stay in the outside lane.  A modern roundabout is the 

same way, you approach and go right.  To go straight you stay in the middle or outside lane 

depending on the markings.  In order to turn left, as you approach the roundabout you stay in the 

inside lane and go around the circle.  People will adapt fairly quickly to that.  There was a lot of 

opposition and anxiety when the City put in the first roundabout at 33
rd

 and Sheridan, however, 

the public quickly realized they simply needed to look to the left and yield to the vehicles in the 

circle.  In the first couple of years, the number of crashes dropped dramatically.   

 

This intersection is unique in that people wanted to access the University and the Haymarket 

coming from the south and the north.  That made some of the turning movements more 

complicated which is why two roundabouts were necessary.  Jon Olsen from Olsson Associates 

presented a short video showing how people would use them.  The video is a simulation that 

shows PM peak traffic movement in the year 2035 with a volume of about 35,000 vehicles.  As 

shown, the roundabouts can handle that volume very well.  There were numerous alternatives 

that were looked at but none would have allowed full access to Stadium Drive.   
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Beutler asked if traffic will flow without police directing event traffic.  Olsen stated that after 

UNL football games a police officer will be needed to help direct traffic.  If there is too much 

traffic trying to enter the roundabout from one leg it begins to overtake the roundabout.  It will 

be pretty simple to direct traffic because one leg will be stopped allowing the other legs to go.  

Arena traffic was studied and post event traffic will flow without event management.  Pre-event 

traffic will be less than football but will have the same issue with traffic entering from the south 

overtaking the roundabout, so event management will be required to help that situation. 

 

Snyder asked for comments from the public.  Jane Kinsey came forward and stated that she 

belongs to an organization called The Watchdogs of Lincoln Government.  She has been 

contacted by the public that use the roundabouts at peak times and they have stated there is a 

backup of traffic and they are concerned about safety.  In just the last few days there was an 

accident at one of the roundabouts.  She asked that the Board send their staff or friends out to see 

how it is actually working.   

 

Beutler noted that City staff have done traffic, accident and comprehensive studies of the 

roundabout’s performance showing that roundabouts are safer and faster.  Kinsey stated that 

those that travel the roundabouts at peak times are finding that the backup of traffic is horrendous 

and comprehensive studies don’t always match the real world actuality.  Clare added that he 

routinely drives through the roundabout at 40
th

 and Sheridan to drop kids off at Southeast and 

has not experienced problems.  He asked what sort of data could be provided to help alleviate 

some of the anxiety and concerns.  Kinsey noted that the specific concerns are the backup of 

traffic and safety.  She suggested that Clare to inform the public about his experience and ask 

them to let him know about theirs.   

 

Figard pointed out that there are traffic cameras at these locations and City staff work day in and 

day out to manage traffic and make things safer and more efficient.  He is certain that during 

rush time traffic backs up more than it does during the middle part of the day, however, the 

backup and delay would be more significant at a signalized intersection.  They also did a before 

and after study of the roundabout with staff out there counting, watching and evaluating.  Figard 

hopes that as other roundabouts are built throughout the City the public will have the opportunity 

to drive them and conclude that they are a good alternative for the future.  There are some states 

that have mandated that any intersection being reconstructed must be studied to determine if a 

roundabout is a viable alternative because they are greener, safer and much more efficient.  He 

also noted that the new Nebraska Drivers Manual has a couple of pages devoted to driving single 

and double lane roundabouts.  He is confident that information wouldn’t be in the manual if the 

community and industry didn’t think it was a safe and reasonable alternative.  Snyder asked that 

Figard release some of the studies and data to the public to calm some of the anxiety.   

 

Snyder asked for any other comments.  Hearing none, Clare made a motion to approve the 

resolution but noted that he had to abstain from the vote due to a conflict of interest with TCW.  

He has conferred with legal counsel and they have advised that it won’t jeopardize moving 

forward.  Beutler seconded the motion.  Motion carried 2-0. 
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Item 9 – Set Next Meeting Date 

 

Bob Caldwell with the Mortenson/Hampton Team came forward to make an announcement.  

They are having their first Subcontractor and Supplier Outreach Session on April 27
th

 from 5:00 

to 6:00 P.M. at the Cornhusker.  This is part of their ongoing outreach that was started last fall.  

There will be more information about project scheduling, the procurement process and the 

timeline for bidding and subcontracting.  He also pointed out that Hampton just completed a new 

roundabout at their new development at 84
th

 and Glynoaks.  They are very happy with it and 

wanted to thank the City for its effort to make traffic more efficient.   

 

Clare asked Caldwell and Martin to talk about the internship opportunities they have been 

putting together.  Caldwell stated that the Construction Management Program at the University 

of Nebraska and other institutions in the state have done a great job of preparing students to work 

with them.  They have anywhere from four to five interns working throughout the year that will 

be assisting the team on the arena and other projects across the state.  They will also be working 

closely with the Lincoln Chamber of Commerce and their intern program to network interns 

throughout the entire community to get young people excited about staying in Lincoln.  Martin 

added that he has been working with Dr. Ted Weidner to coordinate the intern program and look 

at the opportunity for some paid internships for the summer.  They will also get the schedule up 

for fall and spring internships.  He hopes to have a program rough draft to share in the next 30 

days and will work in conjunction with Mortenson/Hampton so that everyone gets the most 

benefit possible.   

 

Snyder reiterated that that they are going to make an effort to get information out to the public 

eight days before the Board meetings.  There is a lot of material and deadlines to meet, so they 

may not make it 100% of the time but they will make that effort.    

 

The next meeting will be held on Thursday April 14, 2011 at 3:30 P.M. in Room 303.  The 

public and press will be informed if another meeting is scheduled to address the land exchange 

agreement. 

 

Beutler made a motion to adjourn, Clare seconded the motion.  Meeting adjourned at 4:45 P.M. 

 

 

 

 

 Prepared by: Melissa Ramos-Lammli, Engineering Services 















west Haymarket JPA Check Register 
3/1/11 through 3/31/11 

Page 
Date 

1 
- 04/04/11 

Supplier Do Document Check Check 
Number Name Remark Ty Number Amount Date Number 

330309 University of Nebraska Lincoln 
330309 University of Nebraska Lincoln 

88022 T J Osborn Construction 
88022 T J Osborn Construction 

596743 SAIC Energy, Environ & Infrast LLC 
330309 University of Nebraska Lincoln 
330309 University of Nebraska Lincoln 
330309 University of Nebraska Lincoln 
330309 University of Nebraska Lincoln 

77921 County/City Property Management 
81357 Great Plains Appraisal Inc 
81357 Great Plains Appraisal Inc 
81357 Great Plains Appraisal Inc 

102154 Public Building Commission 
366993 Gilmore & Bell PC 
366993 Gilmore & Bell PC 
594773 Alfred Benesch & Company 
594773 Alfred Benesch & Company 
594773 Alfred Benesch & Company 
594773 Alfred Benesch & Company 
594773 Alfred Benesch & Company 

37233 Olsson Associates 
37233 Olsson Associates 
37233 Olsson Associates 
37233 Olsson Associates 
37233 Olsson Associates 
37233 Olsson Associates 
37233 Olsson Associates 
37233 Olsson Associates 
37233 Olsson Associates 
37233 Olsson Associates 
37233 Olsson Associates 
37233 Olsson Associates 
37233 Olsson Associates 
37233 Olsson Associates 
37233 Olsson Associates 
37233 Olsson Associates 
88022 T J Osborn Construction 

343450 Fred W Briggs Real Estate PC 
343450 Fred W Briggs Real Estate PC 
343450 Fred W Briggs Real Estate PC 
591846 Marvin Investment Management Co 
593485 Thought District Inc 

82368 State of Nebraska 
308161 Midwest Right of Way Services Inc 
324304 BNSF Railway Company 
595872 CSL Marketing Group 

82368 State of Nebraska 
456171 Qwest Communications Company LLC 

37233 Olsson Associates 
37233 Olsson Associates 
37233 Olsson Associates 
37233 Olsson Associates 

Ref#26-0505-0016-001,6/2-9/30 PV 
Ref#26-0505-0015-001,7/12-9/30 PV 
Proj 870501 OV 
Proj 870501 OV 
Proj#6001000002, thru 11/30/10 PV 
Ref#26-0505-0016-001 PV 
Ref#26-0505-0016-001 PD 
Ref#26-0505-0016-001 PV 
Ref#26-0505-0016-001,Oct'2010 PD 
CITY CONTROLLER-JPA PV 

OV 
OV 
OV 

Account 10011 03/11 PV 
Taxable Series 2010B, 2010C PV 
Taxable Series 2010B, 2010C PV 

OV 
Proj 00110058.01 PV 
Proj#00110058.00,l/10-2/6/11 PV 
Proj#00110058.00,l/10-2/6/11 PV 
proj#00110058.00,l/10-2/6/11 PV 
Pay on Cont#5699 PD 

Pay on Cont#5699 
Pay on Cont#5699 
Pay on Cont#5699 
Proj 870501 

OV 
OV 
OV 
OV 
OV 
OV 
OV 
OV 
OV 
OV 
OV 
OV 
PD 
PD 
PD 
OV 
OV 
OV 
OV 

Program Admin 1/16/11-2/15/11 PV 
10-JPA-0007 On-Going Mgmt PV 
Jan'll monitoring 10620 PV 
MROW#237,Relocation 11/1-2/28 PV 
Contr#NC20023364,Jan'll serv PV 

OV 
#10620 Febr'11 monitoring PV 

OV 
OV 
ov 
OV 
OV 

1258279 
1258278 
1258291 
1258220 
1258281 
1258276 
1258275 
1258273 
1258270 
1260480 
1260138 
1260138 
1260138 
1260474 
1260484 
1260484 
1260132 
1258896 
1258895 
1258895 
1258895 
1260140 
1260158 
1260158 
1260158 
1260158 
1260158 
1260158 
1260158 
1260158 
1260158 
1260158 
1260158 
1260158 
1260140 
1260140 
1260140 
1260177 
1260133 
1260136 
1260135 
1260469 
1260483 
1262938 
1261969 
1262428 
1261968 
1263665 
1263532 
1263504 
l263504 
1263513 
1263513 

1,041.31 
1,408.00 

197,266.11 
78,110.74 

286,145.69 
3,363.12 
3,363.12-
1,442.87 
1,442.87-

322.80 
3,500.00 

10,250.00 
10,750.00 

157.50 
118,938.75 

56,061.25 
58,846.74 
12,408.75 
24,170.49 
6,286.24 

18,822.97 
18,541.50-
28,475.12 
30,215.36 
19,189.15 

782.10 
273.94 

1,311.75 
765.85 

1,938.61 
5,097.44 
2,945.89 
3,269.62 

156.17 
18,562.00-
28,172.00-
29,145.50-
64,704.05 
4,100.00 
2,600.00 

500.00 
6,800.00 
2,000.00 
6,174.13 
1,054.00 
1,307.13 

17,404.00 
4,101.16 

269,270.70 
43,979.65 
26,498.28 
3,507.13 

10,154.63 

03/02/11 
03/02/11 
03/03/11 
03/03/11 
03/03/11 
03/09/11 
03/09/11 
03/09/11 
03/09/11 
03/09/11 
03/09/11 
03/09/11 
03/09/11 
03/09/11 
03/09/11 
03/09/11 
03/09/11 
03/09/11 
03/09/11 
03/09/11 
03/09/11 
03/10/11 
03/10/11 
03/10/11 
03/10/11 
03/10/11 
03/10/11 
03/10/11 
03/10/11 
03/10/11 
03/10/11 
03/10/11 
03/10/11 
03/10/11 
03/10/11 
03/10/11 
03/10/11 
03/10/11 
03/10/11 
03/10/11 
03/10/11 
03/10/11 
03/10/11 
03/16/11 
03/17/11 
03/17/11 
03/17/11 
03/23/11 
03/23/11 
03/24/11 
03/24/ll 
03/24/11 
03/24/11 

440476 
440476 

42927 
42927 
42991 

1220 
1220 
1220 
1220 

440908 
440909 
440909 
440909 
440910 
440911 
440911 
440912 
440912 
440912 
440912 
440912 

43015 
43015 
43015 
43015 
43015 
43015 
43015 
43015 
43015 
43015 
43015 
43015 
43015 
43015 
43015 
43015 
43058 
43113 
43113 
43113 
43146 
43153 

441422 
43274 
43279 
43334 

441857 
441858 

43368 
43368 
43368 
43368 



West Haymarket JPA Check Register 
3/1/11 through 3/31/11 

Page 
Date 

2 
- 04/04/11 

Supplier Do Document Check Check 
Number Name Remark Ty Number Amount Date Number 

37233 Olsson Associates 
37233 Olsson Associates 
37233 Olsson Associates 
37233 Olsson Associates 
37233 Olsson Associates 
37233 Olsson Associates 
37233 Olsson Associates 
37233 Olsson Associates 
37233 Olsson Associates 
37233 Olsson Associates 
37233 Olsson Associates 
37233 Olsson Associates 
37233 Olsson Associates 
37233 Olsson Associates 
37233 Olsson Associates 
37233 Olsson Associates 
37233 Olsson Associates 
37233 Olsson Associates 
37233 Olsson Associates 
37233 Olsson Associates 
37233 Olsson Associates 
77921 County/City Property Management 
89156 Secretary of State 

108417 Citizen Information Center 
131570 Erickson & Sederstrom PC 
131570 Erickson & Sederstrom PC 
330309 University of Nebraska Lincoln 
594773 Alfred Benesch & Company 
596579 SMG 
596579 SMG 
596579 SMG 

36863 General Excavating 
36863 General Excavating 
38391 Lincoln Journal Star 

249308 DLR Group Inc 
249308 DLR Group Inc 
249308 DLR Group Inc 

Grand 
total 

CITY CONTROLLER-JPA 
Filing Biennial for WHJPA 
JPA Arena Mtg 2-16-11 video 
File#27354 055859 
File#27354 055859 

Balance of Godoy travel exp 
Proj 870601 
Proj 870601 
Cust#60016059 

OV 1263513 
OV 1263504 
OV 1263513 
OV 1263504 
OV 1263504 
OV 1263504 
OV 1263504 
OV 1263504 
OV 1263504 
OV 1263513 
OV 1263513 
OV 1263513 
OV 1263513 
OV 1263513 
OV 1263513 
OV 1263513 
OV 1263513 
OV 1263504 
OV 1263504 
OV 1263504 
OV 1263504 
PV 1264861 
PV 1265256 
PV 1264860 
PV 1265257 
PV 1265257 
OV 1265335 
OV 1265297 
OV 1265344 
OV 1265346 
PV 1265237 
OV 1265287 
OV 1264651 
PV 1265267 
OV 1265359 
OV 1265355 
OV 1265354 

8,275.06 
33,879.08 
19,601.82 
60,145.94 

9,961.94 
2,307.75 
1,347.35 
3,410.56 
8,967.85 

20,790.62 
2,266.49 
4,090.59 

20,792.76 
70,131.25 
41,777.88 

119,679.08 
9,689.03 
5,182.66 

430.91 
156.17-

5,752.19 
12.65 
20.00 
67.50 

1,445.09 
4,829.71 

833.90 
135.00 

5,000.00 
5,000.00 

10.74 
170,060.32 
217,082.60 

23.18 
59,250.05 

300,000.00 
300,000.00 

2,860,737.58 

03/24/11 
03/24/11 
03/24/11 
03/24/11 
03/24/11 
03/24/11 
03/24/11 
03/24/11 
03/24/11 
03/24/11 
03/24/11 
03/24/11 
03/24/11 
03/24/11 
03/24/11 
03/24/11 
03/24/11 
03/24/11 
03/24/11 
03/24/11 
03/24/11 
03/30/11 
03/30/11 
03/30/11 
03/30/11 
03/30/11 
03/30/11 
03/30/11 
03/30/11 
03/30/11 
03/30/11 
03/31/11 
03/31/11 
03/31/11 
03/31/11 
03/31/11 
03/31/11 

43368 
43368 
43368 
43368 
43368 
43368 
43368 
43368 
43368 
43368 
43368 
43368 
43368 
43368 
43368 
43368 
43368 
43368 
43368 
43368 
43368 

442419 
442420 
442421 
442422 
442422 
442423 
442424 
442425 
442425 
442425 

43502 
43502 
43505 
43578 
43578 
43578 



4/4/2011 Public Works WHJPA Engineering Costs
3/1/11 through 3/31/11

Description Explanation Type Doc Num Fund Business Unit Object Sub Amount G/L Date
Construction Engineering WH Sanitary Sewer Relocation EU 311391 00951       870501 6153 320 2,601.50        3/10/2011
Construction Engineering WH 10th & Salt Ck Road Impr EU 311391 00951       870304 6153 320 56.26             3/10/2011
Design Engineering WH "M"&"N" St,7th to 10th St EU 311391 00951       870302 6153 130 943.28           3/10/2011
Design Engineering WH Core Area Roadways & Utilty EU 311391 00951       870305 6153 130 220.14           3/10/2011
Design Engineering WH HymktPkLot,FestSp&PedGrdStr EU 311391 00951       870201 6153 130 154.95           3/10/2011
Design Engineering WH ITS & Dynamic Message Sgns EU 311391 00951       870951 6153 130 168.49           3/10/2011
Design Engineering WH Sanitary Sewer Relocation EU 311391 00951       870501 6153 130 103.30           3/10/2011
Design Engineering WH USPS Parking Lot Reconstct EU 311391 00951       870303 6153 130 154.95           3/10/2011
Design Engineering WH Voluntary Clean‐up Progrm EU 311391 00951       870602 6153 130 464.87           3/10/2011
Design Engineering WH West Haymarket Park EU 311391 00951       870000 6153 130 5,506.38        3/10/2011
Design Engineering WH 10th & Salt Ck Road Impr EU 311391 00951       870304 6153 130 283.96           3/10/2011
Laboratory & Testing WH Sanitary Sewer Relocation EU 311391 00951       870501 6153 350 384.17           3/10/2011
Observer/Inspections WH Sanitary Sewer Relocation EU 311391 00951       870501 6153 325 6,148.97        3/10/2011
Construction Engineering WH NDEQ T‐200 EU 312321 00951       870601 6153 320 70.33             3/24/2011
Construction Engineering WH Sanitary Sewer Relocation EU 312321 00951       870501 6153 320 1,546.33        3/24/2011
Construction Engineering WH 10th & Salt Ck Road Impr EU 312321 00951       870304 6153 320 253.20           3/24/2011
Design Engineering WH "M"&"N" St,7th to 10th St EU 312321 00951       870302 6153 130 3,148.27        3/24/2011
Design Engineering WH Charleston Bridge/Roadway EU 312321 00951       870301 6153 130 491.96           3/24/2011
Design Engineering WH Core Area Roadways & Utilty EU 312321 00951       870305 6153 130 568.20           3/24/2011
Design Engineering WH Initial Haymrket Site Prep EU 312321 00951       870703 6153 130 94.66             3/24/2011
Design Engineering WH ITS & Dynamic Message Sgns EU 312321 00951       870951 6153 130 168.49           3/24/2011
Design Engineering WH West Haymarket Park EU 312321 00951       870000 6153 130 6,528.54        3/24/2011
Design Engineering WH 10th & Salt Ck Road Impr EU 312321 00951       870304 6153 130 1,111.92        3/24/2011
Laboratory & Testing WH Sanitary Sewer Relocation EU 312321 00951       870501 6153 350 76.01             3/24/2011
Observer/Inspections WH Sanitary Sewer Relocation EU 312321 00951       870501 6153 325 6,352.47        3/24/2011

37,601.60    

1 of 1



83410 City of Lincoln, NE 1 
JOBCOST West Haymarket 04/04/11 
REP10 951 Job Cost Report 07:53:13 

As of March 31, 2011 

Total Available 
Budget Expend, Encumb, Balance 

------------------------------------------------------------ -------------------- -------------------- -------------------- --------------------

00951 West Haymarket Capital Proj 

870000 WH West Haymarket Park 1.871,112 4,704,831 6,575,943-
870100 WH Arena 168,895,600 2.456,065 11,090.417 155,349,118 
870201 WH HymktPkLot,FestSp&PedGrdStr 14,089,426 34,108 2,026,062 12,029,256 
870202 WH South Parking Garage 13,090,000 19,308 1. 301. 983 11,768.709 
870203 WH Arena Parking Garage 10,352,100 59,250 639,349 9,653,501 
870301 WH Charleston Bridge/Roadway 4,835,720 59,348 765,993 4,010,379 
870302 WH "M"&"N" St,lth to lOth St 2,280,000 181,138 225,716 1. 873,146 
870303 WH USPS Parking Lot Reconstct 885,000 75,799 57,822 751,379 
870304 WH lOth & Salt Ck Road Impr 3.412,000 212,353 238,428 2,961. 219 
870305 WH Core Area Roadways & Utilty 14,668,960 18,658 1.173,947 13.476,355 
870306 WH Traffic Analysis 31,197 79,662 110,859-
870307 WH Streets cape 7,710 522,333 530,043-
870308 WH Sun Va II ey Bl vd & West "a" 737,400 737,400 
870401 WH Plaza 1. 200,000 1. 200,000 
870501 WH Sanitary Sewer Relocation 1.440,000 1. 252,268 133 187,599 
870502 WH Fiber Optic Comm & Other 650,880 269,271 223,143 158,466 
870601 WH NDEQ T-200 978,000 466,374 505,505 6,121 
870602 WH Voluntary Clean-up Progrm 2,100,000 113,047 240,936 1. 746,017 
870603 WH Environmental Contngy Pln 2.400,000 35,886 28,927 2,335,187 
870604 WH Other/Miscellaneous 525,600 127,688 140,757 257,155 
870701 WH Stmwtr Mtgtn-Sth&WstOfBNSF 2,400,000 2,400,000 
870703 WH Initial Haymrket Site Prep 2,088,360 95.449 166,853 1. 826,058 
870704 WH Other Strmwater Mitigation 3,105,840 3,105,840 
870800 WH TIF Improvements 5,515,693 5,515,693 
870901 WH BNSF Land Acquisition 1. 000,000 1. 042 .795 42,795-
870902 WH Alter Site Purchase 4,080,000 18,524 41,750 4,019,726 
870903 WH Jaylynn Site Purchase 3,080,000 13,672 8,310 3,058,018 
870904 WH UP Site Purchase 1. 000,000 1. 326,248 326,248-
870905 WH BNSF Const, Rehab, Reloc 44,000,000 46,305,770 2,305,770-
870906 WH Amtrak Station 1.440,000 4,380 305,079 1.130,541 
870907 WH UP Track Mods West of Brdg 1. 236,000 36,772 1.199,228 
870908 WH Other Private Prop Acqstns 625,000 625,000 



83410 
JOBCOST 
REP10 951 

00951 West Haymarket Capital Proj 

870951 WH ITS & Dynamic Message Sgns 
870952 WH Community Space& Civic Art 
870975 WH Miscellaneous 
870976 WH Line of Credit 
870977 WH Series 1 JPA Debt 
870978 WH Series 2 JPA Debt 
870979 WH Series 3 JPA Debt 

00951 West Haymarket Capital Proj 

City of Lincoln. NE 
West Haymarket 

Job Cost Report 
As of March 31. 2011 

Total 
Budget 

2.700.000 
1. 500.000 
5.160.000 

--------------------

321.471.579 

--------------------

321.471.579 

Expend. Encumb. 

4.612 59.164 

52.500 
1. 535 .168 
1. 221. 802 

577.661 
-------------------- --------------------

59.525.933 24.547.100 

-------------------- --------------------

59.525.933 24.547.100 

2 
04/04/11 
07:53:13 

Available 
Balance 

2.636.224 
1. 500.000 
5.160.000 

52.500-
1.535.168-
1. 221. 802-

577.661-
--------------------

237.398.546 

--------------------

237.398.546 



83410 
MARK 
JPAADMIN 

00950 
06095 

West Haymarket Reven 
W Haymarket 0 & M 

00950 West Haymarket Revenue 
06095 W Haymarket 0 & M 

11 Materials & Supplies 
5221 Office Supplies 
5261 Postage 
5323 Bldg Maint Supplies 

11 Materials & Supplies 

12 Other Services & Charges 
5621 Misc Contractual Services 
5624 Auditing Service 
5631 Data Processing Service 
5632 System Develop - I.S. 
5633 Software 
5642 Legal Services 
5643 Management Services 
5725 Mileage - Personal Vehicles 
5762 Photocopying 
5763 Printing 
5829 Telephone 
5928 Rent of Co/City Bldg Space 
5931 Parking Rent Bldg Comm 
5952 Advertising/Media Serv 

12 Other Services & Charges 

13 Capital Outlay - Equipment 
6069 Data Processing Equipment 
6072 Furniture & Fixtures 

13 Capital Outlay - Equipment 

06095 W Haymarket 0 & M 

City of Lincoln, NE 
West Haymarket JPA 

Operating Expenditure Report 
As of March 31, 2011 

ORIGINAL 
BUDGET 

5,000 

-------------

5,000 

330,612 
12,000 

20,000 

20,000 
92,043 
1,000 
1,000 

1,000 
1,900 

1,500 
-------------

481,055 

4,500 
11,000 

15,500 

501,555 

REAP PROP 
& ply ENC 

-------------

-------------

BUDGET 
REVISIONS 

----------

----------

TOTAL 

5,000 

---------------

5,000 

330,612 
12,000 

20,000 

20,000 
92,043 
1,000 
1,000 

1,000 
1,900 

1,500 
---------------

481,055 

4,500 
11,000 

15,500 

501,555 

YTD 
EXPEND 

240 
6,017 

125 
---------------

6,382 

133,744 
10,000 

455 

979 
4,337 

47,600 

472 
529 

564 
61 

1,097 
---------------

199,838 

2,461 
2,757 

5,218 

211,438 

1 
04/04/11 
08:17:23 

AVAILABLE 
BALANCE 

240-
1,017-

125-
-------------

1,382-

196,868 
2,000 

455-
20,000 

979-
15,663 
44,443 
1,000 

528 
529-

1,000 
1,336 

61-
403 

-------------

281,217 

2,039 
8,243 

10,282 

290,117 



83410 
MARK 
JPAADMIN 

00950 
195011 

West Haymarket Reven 
JPA 2010A Debt Servi 

195011 JPA 2010A Debt Servic 
15 Debt Service 

6235 Bd Trustee Pmt-Interest 
6236 Note Principal 
6237 Note Interest 

15 Debt Service 

City of Lincoln{ NE 
West Haymarket JPA 

Operating Expenditure Report 
As of March 31{ 2011 

ORIGINAL 
BUDGET 

REAPPROP 
& ply ENC 

BUDGET 
REVISIONS 

3{579{079 
2{000{000 

2{397 

5{581{476 

TOTAL 

3{579{079 
2{000{000 

2{397 

5{581{476 

YTD 
EXPEND 

1{253{324 
2{000{000 

2{397 

3{255{721 

2 
04/04/11 
08:17:23 

AVAILABLE 
BALANCE 

2{325{755 

195011 JPA 2010A Debt Servic 5{581{476 5{581{476 3{255{721 2{325{755 



83410 
MARK 
JPAADMIN 

00950 
195021 

West Haymarket Reven 
JPA 2010B/C Debt Ser 

195021 JPA 2010B/C Debt Serv 
15 Debt Service 

6235 Bd Trustee Pmt-Interest 

15 Debt Service 

195021 JPA 2010B/C Debt Serv 

00950 West Haymarket Revenue 

City of Lincoln, NE 
West Haymarket JPA 

Operating Expenditure Report 
As of March 31, 2011 

ORIGINAL 
BUDGET 

501,555 

REAP PROP 
& ply ENC 

BUDGET 
REVISIONS 

3,165,607 

3,165,607 

3,165,607 

8,747,083 

TOTAL 

3,165,607 

3,165,607 

3,165,607 

9,248,638 

YTD 
EXPEND 

3,467,159 

3 
04/04/11 
08:17:23 

AVAILABLE 
BALANCE 

3,165,607 

3,165,607 

3,165,607 

5,781,479 



WH 11-26 Introduce:  3-30-11

RESOLUTION NO. WH- __________

BE IT RESOLVED by the Board of Representatives of the West Haymarket Joint Public1

Agency:2

1. That the attached Land Exchange Agreement between Star City Federal LLC, the3

City of Lincoln, Nebraska, and the West Haymarket Joint Public Agency is hereby approved and4

the Chairperson of the West Haymarket Joint Public Agency Board of Representatives is hereby5

authorized to execute said Land Exchange Agreement on behalf of the JPA.  This Land Exchange6

Agreement commits the JPA to acquire certain property from the City of Lincoln (City Parcel Nos.7

One and Two), convey certain easements to Lincoln Electric System and other named utility8

companies and then convey City Parcel One and City Parcel Two to Star City Federal in exchange9

for certain property owned by Star City Federal (Star City Federal Parcel) along with a boot10

payment of approximately $172,000.00 due to the difference in land values of the exchange11

properties.  The Land Exchange Agreement further requires the JPA to construct certain parking lot12

improvements on City Parcel One in order to replace parking being lost by the JPA acquisition of13

the Star City Federal Parcel.14

2. That the Chairperson is hereby further authorized to execute the easements to LES15

and the other named utility companies and the Right of Entry Agreement to Star City Federal, the16

forms of which are attached to the Land Exchange Agreement as Exhibits H, I, and P-1.17

Adopted this _____ day of March, 2011.18

Introduced by:

___________________________________



-2-

Approved as to Form & Legality: West Haymarket Joint Public Agency
Board of Representatives

_________________________________ ___________________________________
Legal Counsel for Jayne Snyder, Chair
West Haymarket Joint Public Agency

___________________________________
Tim Clare

___________________________________
Chris Beutler



WH 11-26

MOTION TO AMEND NO. 1

I hereby move to amend Bill No. WH 11-26 by accepting the attached Substitute

Land Exchange Agreement to replace the Land Exchange Agreement currently

attached to said Resolution as WH 11-26A. 

Introduced by:

_______________________________

Approved as to Form & Legality:

________________________________
City Attorney

Requested by:  Rick Peo

Reason for Request:   The revised agreement makes minor clarifications to the
description of the sidewalk improvements and makes installation of the sidewalk
improvements discretionary on the part of the JPA.  The revision further provides that, if
the sidewalk improvements are installed and the improvements are wider than the
existing sidewalks, future repair, maintenance, and clearing of snow and ice will be the
responsibility of the JPA or City.  The revised agreement also includes special
construction conditions (Exhibit Q) for construction of the parking lot improvements and
sidewalk improvements to avoid adverse impact on the Star City Federal Property.     





(4-5-11)

LAND EXCHANGE AGREEMENT
(Star City Federal)

This Land Exchange Agreement is made and entered into as of this 14th day of April, 2011
(“Effective Date”) by and between the West Haymarket Joint Public Agency, a political subdivision
and body corporate politic of the State of Nebraska (“JPA”), the City of Lincoln, Nebraska, a
municipal corporation (“City”), and Star City/Federal, LLC, a Nebraska limited liability company
(“Star City Federal”).

RECITALS

A. Existing Star City Federal Property.  Star City Federal presently owns Lots 1 and
2, Cornhusker Shadows 1st Addition.  Said Lots 1 and 2 are currently used by Star City Federal for
a commercial parking lot and commercial building.

B. City Property.  

(i)  The City presently owns a tract of land composed of a part of Lots 2-7, C.J. Hulls
Subdivision, a part of Lot 4, Block 14, North Lincoln Addition, a part of vacated 8th Street, and a
part of vacated un-named right-of-way north of C.J. Hulls Subdivision, located in the East Half of
Section 23, Township 10 North, Range 6 East of the 6th P.M., Lancaster County, Nebraska (“City
Parcel One”) as legally described and shown on Exhibit “A” which is attached hereto and
incorporated herein by this reference.  

(ii)  The City also owns a tract of land composed of a part of the remaining portion
of Lots 2 & 3, Block 14, North Lincoln Addition, a part of the remaining portion of Lot 1, Block 6,
Original Town of Lincoln, and a part of the un-named right-of-way south of Block 14, North Lincoln
Addition, all being part of land acquired with the 10th Street Viaduct Project, located in the East
Half of Section 23, Township 10 North, Range 6 East of the 6th P.M., Lancaster County, Nebraska
(“City Parcel Two”) as legally described and shown on Exhibit “B” which is attached hereto and
incorporated herein by this reference.  

C. Lincoln Haymarket Arena Project.  The City of Lincoln voters have approved the
implementation of the Lincoln Haymarket Arena project as generally shown on Exhibit “D” which
is attached hereto and incorporated herein by this reference.  The Lincoln Haymarket Arena Project
is located southwest of the Star City Federal property.

D. Facilities Agreement.  The JPA and the City have entered into a Facilities
Agreement dated July 26, 2010 providing that the JPA pay the cost of acquiring and constructing
the Lincoln Haymarket Arena project for and on behalf of the City.  Pursuant to the Facilities
Agreement, the City intends to convey City Parcel One and City Parcel Two to the JPA with the
understanding that the JPA will convey those certain easements listed as Permitted Exceptions in
paragraph 2.A.(iv)(a) below to the City of Lincoln d/b/a Lincoln Electric System and the other
named utility companies.
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E. Land Exchange.  In order to construct street improvements to provide additional
access to the Lincoln Haymarket Arena project, the JPA needs to acquire a portion of Lot 2,
Cornhusker Shadows 1st Addition (“Star City Federal Parcel”) as more particularly described on
Exhibit “E” attached hereto and incorporated herein by this reference.  Therefore, the City and JPA
are requesting Star City Federal to enter into a Land Exchange Agreement which would provide for
the exchange of the Star City Federal Parcel for City Parcel One and City Parcel Two.  The Star City
Federal Parcel, City Parcel One and City Parcel Two are sometimes referred to individually as the
“Exchange Property” and when more than one as the “Exchange Properties.”  

F.  Star City Federal is willing to enter into the Land Exchange Agreement subject to
(1) receiving a satisfactory report concerning marketable title and the environmental condition of
City Parcel One  and City Parcel Two based upon a due diligence investigation as described in
paragraph 4 below; (2) the JPA, at its cost and expense, making Star City Federal whole from any
loss of parking and functionality of its existing parking lot operation by reconfiguring and
reconstructing the Star City Federal parking lot as shown on Exhibit “G” which is attached hereto
and incorporated herein by this reference (collectively “Parking Lot Improvements”); and (3) the
JPA, at its cost and sole discretion, removing the existing sidewalks along the east and south sides
of the commercial building, regrading and constructing new sidewalk on the east and south side of
the commercial building as shown on Exhibit “L” which is attached hereto and incorporated herein
by this reference (collectively “Sidewalk Improvements”).  

G. The City and JPA are willing to enter into the Land Exchange Agreement subject to
(1) receiving a satisfactory report concerning marketable title and the environmental condition of
the Star City Federal Parcel based upon a due diligence investigation as described in paragraph 4
below, and (2) Star City Federal granting the City and/or JPA the necessary permanent easements
for Sidewalk Improvements and utilities and temporary easements for the construction of the
Parking Lot Improvements.

NOW, THEREFORE, in consideration of the above Recitals and the mutual promises and
covenants contained herein, the parties agree as follows:

1. DEFINITIONS.  A party who is intending to convey title to an Exchange Property
at Closing is sometimes referred to hereinafter as “Grantor” and a party who is intending to accept
title to an Exchange Property at Closing is sometimes referred to hereinafter as “Grantee.”

2. THE EXCHANGE TERMS. 
 

A. Land Exchange.  

(i) City/JPA Land Exchange.  At Closing, City will convey City Parcel One
and City Parcel Two to JPA.  JPA will convey an Easement for Utility Lines and/or Underground
Utility Facilities over City Parcel Two to Lincoln Electric System, Windstream Nebraska, Inc., and
Time Warner Entertainment-Advance/Newhouse Partnership and a Right-of-Way Easement over
City Parcel One to the City of Lincoln d/b/a Lincoln Electric System.
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(ii) Star City Federal/JPA Land Exchange.  At Closing, Star City Federal will
convey the Star City Federal Parcel to the JPA, and the JPA will convey City Parcel One and City
Parcel Two  to Star City Federal.  

(iii) Exchange Value.  The exchange value for each of the Exchange Properties
will be its fair market value as determined by the appraisal performed by Great Plains Appraisal, Inc.
as adjusted by the review appraisal conducted by Fred Briggs except that the cost of the parking
improvements in the appraisal performed by Great Plains Appraisal, Inc. will be $250,800 plus Star
City Federal’s cost of the “Wiring” in paragraph 2.C(i) below and plus the cost of the “Additional
Lighting” in paragraph 2.C(i) below.  If the exchange value of the Star City Federal Parcel is greater
than the exchange value of the City Parcel One and City Parcel Two, the difference in value will be
paid to Star City Federal at closing. 

(iv) Deliveries at Closing by the Grantor.  At each Closing, the Grantor shall
deliver to Grantee, and the Grantee shall accept from the Grantor, the following:

 (a) A Warranty Deed conveying to Grantee fee simple title to the
Exchange Property, subject to the Permitted Exceptions. For purposes hereof, “Permitted
Exceptions” shall mean (1) covenants, conditions and restrictions of record which shall be approved
by Grantee if they do not interfere with Grantee’s intended use of the Exchange Property; (2) taxes
not yet due and payable; (3) public utility easements of record which shall be approved by the
Grantee, if they do not interfere with Grantee’s intended use of the Exchange Property; (4) title
exceptions pertaining to liens or encumbrances of a definite or ascertainable amount which will be
satisfied and released by the payment of money at the time of closing and which Grantor is willing
to and does so remove at closing; (5) title exceptions caused by the acts or omissions of the Grantee;
(6) easements to be granted and/or reserved under this Agreement; and (7) any other title exceptions
shown on the Title Commitment and which are not properly and timely objected to by the Grantee.

Permitted exceptions with respect to the JPA’s conveyance of City Parcel One and City
Parcel Two to Star City Federal shall include but not be limited to (i) an Easement for Utility Lines
and/or Underground Utility Facilities to be conveyed by the JPA over City Parcel Two to Lincoln
Electric System, Windstream Nebraska, Inc., and Time Warner Entertainment-Advance/Newhouse
Partnership; and (ii) a Right-of-Way Easement to be conveyed by the JPA over City Parcel One to
Lincoln Electric System; and (iii) a permanent aerial easement granted to the State of Nebraska
Department of Roads as filed of record with the Register of Deeds for Lancaster County, Nebraska,
as Instrument No. 96-033749.   Said Easement for Utility Lines and/or Underground Utility
Facilities and the Right-of-Way Easement are more particularly described and shown on Exhibit “H”
and Exhibit “I,”  respectively, which are attached hereto and incorporated herein by reference.

(b) Such affidavits, statements and other documents as are reasonably
required by the Title Company in order to issue the Title Policy in accordance with the Grantee’s
Title Commitment. If Star City Federal must request and receive a partial release from any
mortgage/deed of trust lien holder as to the Star City Federal’s Property, the JPA shall be
responsible for payment of any administrative/review fee charged by any such lender for the partial
release.
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(v) Documents to be Delivered by Grantee.  At each Closing, Grantee shall
deliver to the Grantor, and the Grantor shall accept from Grantee such affidavits, statements and
other documents as are reasonably required by the Title Company in order to issue the Title Policy
in accordance with the Grantee’s Title Commitment. 

B. Grant of Easements to JPA. At Closing, if the Parking Lot Improvements and/or
Sidewalk Improvements have not been completed under their respective Right of Entry, Star City
Federal, without additional monetary consideration, will convey to the JPA (a) a temporary
construction easement to occupy and use for construction of the Parking Lot Improvements a portion
of Lots 1 and 2, Cornhusker Shadows 1st Addition and City Parcel One as shown and legally
described on Exhibit “K,” attached hereto and incorporated herein by this reference, and/or (b) a
permanent pedestrian easement to occupy and use that portion of Lot 1, Cornhusker Shadows 1st
Addition, as described and shown on Exhibit “L”  for pedestrian access, and for the construction,
reconstruction, repair and maintenance of sidewalks within said easement. 

C. Star City Federal Improvements Parking Lot Improvements.  

(i) JPA Requirements.  The JPA, at its expense, will construct the Parking
Lot Improvements as part of the JPA’s 10th & Salt Creek Roadway Project in two phases as shown
on Exhibit “G”.  Construction of the Parking Lot Improvements shall not commence until after the
University of Nebraska-Lincoln’s 2011 Spring Football Game.  The Parking Lot Improvements will
be constructed of 8-inch asphalt pavement with concrete curb and gutter along with necessary inlets
and storm sewer pipes that are required to drain the new parking area. The Parking Lot Improve-
ments will also include parking lot striping.  Construction of the new parking area improvements
along the west side of the existing parking lot in City Parcel One and in the existing parking lot as
shown on Exhibit “G” as Phase 1 shall be completed prior to the JPA’s removal of Star City
Federal’s existing parking lot improvements located on the Star City Federal Parcel (Phase II on
Exhibit “G”).  The JPA shall reimburse Star City Federal for Star City Federal’s reasonable expenses
associated with removal and relocation of existing light poles and lights (collectively “Lighting”)
from the Star City Federal Parcel to other locations within the new parking area. This reimbursement
shall include the cost of relocation, wiring, and reconnection of existing electrical outlets, cable T.V.
outlets, satellite dishes, and other accessories (collectively “Accessories”) that are attached to the
existing light poles and permit costs.  

(ii) Star City Federal Requirements. Star City Federal, at JPA’s expense, will
cause its lighting contractor to wire and install conduits (“Wiring”) in the new parking area prior to
the JPA's contractor paving the new parking area.  In order not to hold up the JPA's paving of the
new parking area, Star City Federal agrees to have the Wiring installed between April 25, 2011 and
May 1, 2011.  Installation of the Wiring will include compacting the backfill at the trench to the
requirements outlined in the City of Lincoln Standard Specifications.  In the event the Wiring is not
timely installed, Star City Federal will be required to bore the conduits for the Wiring under the new
pavement at its own cost and expense and without reimbursement.  Star City Federal agrees to
remove and relocate the existing Lighting and Accessories from the Star City Federal Parcel within
three weeks following the University of Nebraska Lincoln’s Spring Football Game to be held on
April 16, 2011.  Star City Federal further understands and agrees that the Lighting and Accessories
cannot be installed in the new parking area until after the JPA’s construction work associated with
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the new parking area is substantially complete.  If Star City Federal is required to purchase and
install additional light poles (“Additional Lighting”) in order to comply the City of Lincoln’s design
Standards for Parking Lots and Design Standards for Outdoor Lighting, the cost thereof shall be at
the JPA’s expense.

(iii)  Sidewalk Improvements.  The JPA, at its expense, may remove the existing
sidewalks along the east and south sides of the building, conduct minor grading and install new
sidewalks along the east and south sides of the Building.  Disturbed grassy areas will be resodded.
There will be no retaining walls and no slopes with a steepness greater than 4:1.  If the sidewalk on
either the south side or east side is replaced with a sidewalk of greater width than now existing, or
with a surface other than standard concrete, then repair, maintenance and clearing of snow and ice
as to such sidewalk shall be the responsibility and expense of the City or  JPA.

(iv) Construction Conditions.  The Parking Lot Improvements and Sidewalk
Improvements shall be constructed in conformance with the Special Construction Conditions
attached hereto as Exhibit “Q” and incorporated herein by this reference.

3.    TRANSFERS OF INTEREST IN EXCHANGE PROPERTY PRIOR TO CLOSING.
After the date of this Agreement, but prior to Closing, Grantor shall not dedicate, gift, transfer,
mortgage or convey any interest in Grantor’s Exchange Property without written consent from
Grantee, which may be withheld for any reason.  

4. DUE DILIGENCE INVESTIGATION OF EXCHANGE PROPERTIES.  After the
date of this Agreement, but prior to Closing, the JPA shall cause the following activities (“Due
Diligence Investigation”) to be performed by the below listed applicable contractor or another
contractor acceptable to Star City Federal:

A. Title review of the Exchange Properties by Nebraska Title Company for a Title
Insurance Commitment to include a review of easements, restrictions and encumbrances of record.

B. An Alta Survey of the Exchange Properties by Olsson Associates to be
coordinated with the title commitment.  

C. Environmental Investigation of the Exchange Properties by Alfred Benesch.
This investigation will consist of a Phase 1 Environmental Audit.   The Phase I Environmental Audit
will be followed by Phase 2 drilling and testing if deemed necessary by the results of the Phase 1
Audit.  

5. RIGHT OF ENTRY.  

A. Grant to JPA.  Concurrently with the execution of this Agreement, Star City
Federal shall grant to the JPA and its contractors a temporary Right of Entry, in the  form attached
hereto as Exhibit “P” and incorporated herein by reference, to enter upon Lots 1 and 2, Cornhusker
Shadows 1st Addition, in order to construct the Parking Lot Improvements and Sidewalk
Improvements.
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B. Grant to Star City Federal.  Concurrently with the execution of this Agreement,
City shall grant to Star City Federal and its contractors a temporary Right of Entry in the form
attached hereto as Exhibit “P-1" and incorporated herein by reference, to enter upon City Parcel One
in order to construct the Wiring and Additional Lighting (if any).

6. TITLE INSURANCE. The JPA shall obtain a title commitment for each Exchange
Property (“Title Commitment”) for an ALTA owner’s title insurance policy (“Title Policy”) issued
by a title insurance company duly authorized to do business in Nebraska and acceptable to the
Grantee (“Title Company”) covering title to the Grantor’s Exchange Property and showing the
condition of title to the Grantor’s Exchange Property.  The Grantee agrees to review the Title
Commitment and advise the Grantor whether the Title Commitment discloses exceptions to title
other than Permitted Exceptions or discloses matters that render title to the Grantor’s Exchange
Property unmarketable.  The Grantee shall notify Grantor of such title defects within thirty (30) days
after receipt of the Title Commitment and the Grantor shall have thirty (30) days after written notice
of such defects from Grantee to have the exceptions removed from the Title Commitment or to have
the title insurer commit, in writing in a form and substance that is acceptable to the Grantee, to
insure against loss or damage that may be occasioned by such exceptions or defects.  In the event
that Grantee shall be unable or unwilling to correct such title defects within the thirty (30) day
period, Grantee shall have the option, by written notice delivered to Grantor within ten (10) days
after expiration of the thirty (30) day period, to either terminate this Agreement or take title to the
Grantor’s Exchange Property subject to such exceptions or defects. In the event Grantee provides
timely notice to terminate this Agreement, the Agreement shall be deemed terminated, and the
parties shall have no further obligation to one another. In the event the Grantee elects to take title
to such exceptions or defects, said exceptions or defects shall be deemed to be Permitted Exceptions.
The cost of the Title Policy for each Exchange Property shall be paid by the JPA at the Closing.

7. TAXES.  Real estate taxes on the Exchange Property prior to the date of Closing shall
be paid by Grantor.  Real estate taxes on the Exchange Property after the date of Closing shall be
paid by Grantee. The taxes for the year of the date of Closing shall be prorated based upon the then
most current property valuations and upon the most current tax rate as determined by law.

8. TERM OF AGREEMENT.  This Land Exchange Agreement shall automatically
expire and terminate if closing has not occurred as provided in paragraph 9 below.

9. CLOSING.  Closing shall occur on or before May 1, 2011; except that either party
may extend the Closing as reasonably needed to satisfy a Closing contingency. 

Closing is contingent on the Grantee receiving a Phase I Environmental Assessment
Report and Phase 2 Environmental Assessment Report  (if any) on the Exchange Property
satisfactory to Grantee that demonstrates that no Hazardous Materials now exist on the Exchange
Property.  In the event that the Phase I Environmental Assessment Report is unsatisfactory to the
Grantee, the Grantee may request a Phase 2 Environmental Assessment.  In the event that the  Phase
2 Environmental Assessment Report is unsatisfactory to the Grantee or reveals the suspected
presence of Hazardous Materials, either party may rescind this Agreement.  For the purposes of this
Agreement, Hazardous Materials shall include, but not be limited to, substances defined as
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“hazardous substances,” “hazardous materials,” or “toxic substances” in the Comprehensive
Environmental Response, Compensation, and Liability Act of 1980, as amended, 42 U.S.C. §9601
et seq.; the Hazardous Materials Transportation Act, 49 U.S.C. §1801 et seq.; the Resource
Conservation and Recovery Act, 42 U.S.C. §6901 et seq.; and in the regulations adopted and
publications promulgated pursuant to said laws.  The Grantee of an Exchange Property shall have
the right to waive the foregoing Phase I Environmental Assessment Report and Phase II
Environmental Assessment Report for such Exchange Property.

Closing is further contingent on the City Council for the City of Lincoln adopting an
Ordinance(s) vacating the unnamed right-of-way south of Block 14, North Lincoln Addition, to be
included in City Parcel Two and declaring City Parcel One and City Parcel Two surplus and
authorizing the conveyance thereof.

10. RISK OF LOSS.  Risk of loss or damage to the Exchange Property shall rest with
Grantor until the time of delivery of possession.

11. NO REAL ESTATE COMMISSION AND FINDER’S FEE.  The parties agree that
no party hereto shall be liable for any real estate broker’s commission, agent’s commission, or
finder’s fee, in connection with the transaction contemplated by this Agreement. Each party warrants
to all other parties that it shall indemnify and hold harmless such parties for any and all claims of
any person for broker’s or agent’s commissions or finder’s fees in connection with this transaction.

12. CONDITION OF EXCHANGE PROPERTY.  Grantor acknowledges that its
representatives or agents have examined the Exchange Properties prior to entering into this
Agreement.  This Agreement is based upon Grantee’s inspection of the Exchange Property and not
upon any representation or warranties or conditions by Grantor’s agents. Grantee acknowledges
Grantor is conveying the Exchange Property on an “as is” basis, except for the warranties and
representations as provided in this Agreement.

13. DEFAULT.  Time is agreed to be of the essence. In the event either party fails to
comply with any of the material terms hereof, then the other party may declare a default and seek
any remedy at law or in equity without notice or demand, including specific performance.

14. SEVERABILITY.  If for any reason whatsoever, any one or more of the provisions
of this Agreement shall be held or deemed to be inoperative, unenforceable, or invalid as applied
to any particular case or in all cases, such circumstances shall not have the effect of rendering such
provision invalid in any other case or of rendering any of the other provisions of this Agreement
inoperative, unenforceable, or invalid.

15. FURTHER ASSURANCES.  Each undersigned party will, except as otherwise
provided herein, whenever it shall be necessary to do so by any other party, promptly execute,
acknowledge, and deliver, or cause to be executed, acknowledged, or delivered, documents as may
be necessary or proper to effectuate the covenants, contingencies and agreements herein provided.
Each undersigned party agrees to use its best efforts in cooperation to carry out the intent of this
Agreement.
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16. INTERPRETATIONS.   Any uncertainty or ambiguity existing herein shall not be
interpreted against any party because such party prepared any portion of this Agreement, but shall
be interpreted according to the application of rules of interpretation of contracts generally.

17. CONSTRUCTION.   The parties hereto acknowledge and agree that each party has
participated in the drafting of this Agreement and that this document has been reviewed by their
respective legal counsel and that no inference in favor of, or against, any party shall be drawn by the
fact that one party has drafted any portion hereof.

18. NON-MERGER.  All representations and warranties made herein are intended to
survive Closing and shall not be merged in the deed unless otherwise stated in this Agreement. This
Agreement shall not be canceled at Closing.

19. ENTIRE AGREEMENT.  This Agreement contains the entire agreement of the
parties relating to the transaction contemplated hereby, and all prior or contemporaneous
agreements, understandings, representations, warranties and statements, oral or written, are merged
herein. This Agreement cannot be modified or altered unless reduced to writing and consented to
by all the undersigned parties.

20. REPRESENTATION AND WARRANTY OF GRANTOR PARTY REGARDING
ENVIRONMENTAL HAZARDS. To the best of Grantor’s knowledge, the Grantor has not
generated, treated, used, or stored, disposed of or deposited in or otherwise caused the release of any
hazardous substances or conditions in or on any portion of the Grantor’s Exchange Property.  The
Grantor’s Exchange Property is exchanged “as-is” and the Grantor makes no representations as to
the fitness, condition, or suitability of the Grantor’s Exchange Property for any purposes whatsoever.

21. NOTICE AND DEMANDS.  All notices herein provided for shall be in writing and
shall be given by personal delivery or by U.S. Mail and shall take effect from the time of personal
delivery or the mailing thereof, as the case may be.

22. EXECUTION IN COUNTERPARTS.   This Agreement may be executed in two or
more counterparts, each of which shall be an original but all of which shall constitute one and the
same instrument.

23. GOVERNING LAW.  All aspects of this Agreement shall be governed by the laws
of the State of Nebraska.

24. SUCCESSORS AND ASSIGNS.  This Agreement shall be binding upon and shall
inure to the benefit of the parties hereto and their respective heirs, legatees, devisees, personal
representatives, successors and assigns.

25. TIME IS OF THE ESSENCE.   The parties agree time is of the essence under this
Agreement.
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26. GENERAL DUTIES.  JPA agrees to cause the Due Diligence Investigation
consultant: (a) To timely and professionally complete the Due Diligence Investigation as described
above, and to furnish their labor and pay all their own costs, equipment, materials, including any
taxes, required to complete their work; (b) To furnish everything reasonably necessary to complete
the work unless specifically provided otherwise in this Agreement; (c) To conduct all activities
related to the work in a lawful manner; (d) Provide and perform all necessary labor in a professional
and workmanlike manner and in accordance with the provisions of this Agreement; and (e) Provide
Star City Federal, at no extra cost, a copy of the applicable Due Diligence report when it is
completed, reviewed and approved by the JPA.  

27. INDEPENDENT CONTRACTOR. The JPA has sole and exclusive charge and
control of the manner and means of performance of the Due Diligence Investigation consultant. The
Due Diligence Investigation consultant shall perform as an independent contractor of the JPA and
it is expressly understood that no Due Diligence Investigation consultant nor any of its staff are
employees of Star City Federal and, thus they are not entitled to any benefits from Star City Federal
including, but not limited to, overtime, retirement benefits, workers compensation, sick leave, or
injury leave.

28. INTEGRATION, AMENDMENTS, ASSIGNMENT, SEVERABILITY,
NEBRASKA LAW.  This Agreement represents the entire agreement between the parties and all
prior negotiations and representations are hereby expressly excluded from this Agreement. This
Agreement may be amended only by written agreement of both parties. This Agreement may not be
assigned without the prior written consent of the other parties, which consent shall not unreasonably
be withheld.  Each section and each subdivision of a section of this Agreement is hereby declared
to be independent of every other section or subdivision of a section so far as inducement for the
acceptance of this Agreement and invalidity of any section or subdivision of a section of this
Agreement shall not invalidate any other section or subdivision of a section thereof.

29. CAPACITY.  The undersigned person representing the undersigned party does
hereby agree and represent that he or she is legally capable to sign this Agreement and to lawfully
bind the undersigned party to this Agreement.

IN WITNESS WHEREOF, City, JPA, and Star City Federal do hereby execute this
Agreement.
 

City of Lincoln, Nebraska
a municipal corporation

By:_________________________________
Title:  ______________________________
Address: ____________________________
               ____________________________

   ____________________________

Date of Execution:________________________
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West Haymarket Joint Public Agency 
a political subdivision and body corporate 
politic of the State of Nebraska

By:_________________________________
Title:  ______________________________
Address: ____________________________
               ____________________________

   ____________________________

Date of Execution:________________________

Star City/Federal, LLC
a Nebraska limited liability company

By:_________________________________
Title:  ______________________________
Address: ____________________________
               ____________________________

   ____________________________

Date of Execution:________________________

















































EXHIBIT P
Page 1 of 5

(4-5-11)

RIGHT OF ENTRY AGREEMENT
(Parking Lot & Sidewalk Improvements)

This Right of Entry Agreement is made and entered into this ___day of _____________,
2011,  by and between the WEST HAYMARKET JOINT PUBLIC AGENCY, a political
subdivision and corporate body politic of the State of Nebraska (“JPA”), and STAR CITY
FEDERAL LLC, a Nebraska limited liability company (“Star City Federal”). 

RECITALS

1. Existing Star City Federal Property.  Star City Federal presently owns Lots 1 and
2, Cornhusker Shadows 1st Addition.  Said Lots 1 and 2 are currently used by Star City Federal for
a commercial parking lot and commercial building.

2. City Property.  The City of Lincoln, Nebraska (“City”) presently owns a tract of land
composed of a part of Lots 2-7, C.J. Hulls Subdivision, a part of Lot 4, Block 14, North Lincoln
Addition, a part of vacated 8th Street, and a part of vacated un-named right-of-way north of C.J.
Hulls Subdivision, located in the East Half of Section 23, Township 10 North, Range 6 East of the
6th P.M., Lancaster County, Nebraska (“City Parcel One”) as legally described and shown on
Exhibit “A” to the Land Exchange Agreement (defined below).  

The City also owns a tract of land composed of a part of the remaining portion of Lots
2 & 3, Block 14, North Lincoln Addition, a part of the remaining portion of Lot 1, Block 6, Original
Town of Lincoln, and a part of the un-named right-of-way south of Block 14, North Lincoln
Addition, all being part of land acquired with the 10th Street Viaduct Project, located in the East
Half of Section 23, Township 10 North, Range 6 East of the 6th P.M., Lancaster County, Nebraska
("City Parcel Two") as legally described and shown on Exhibit “B” to the Land Exchange
Agreement (defined below).

3. Facilities Agreement.  The JPA and the City have entered into a Facilities Agreement
dated July 26, 2010 providing that the JPA pay the cost of acquiring and constructing the Lincoln
Haymarket Arena project for and on behalf of the City.

4. Land Exchange.  In order to construct street improvements to provide additional
access to the Lincoln Haymarket Arena project, the JPA needs to acquire a portion of Lot 2,
Cornhusker Shadows 1st Addition (“Star City Federal Parcel”) as more particularly described on
Exhibit “E”to the Land Exchange Agreement.  Therefore, the City, JPA and Star City Federal have
entered into a Land Exchange Agreement which provides for the exchange of the Star City Federal
Parcel for City Parcel One and City Parcel Two.  The Star City Federal Parcel, City Parcel One, and
City Parcel Two are sometimes referred to individually as the “Exchange Property” and when more
than one as the “Exchange Properties.”  
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5.  Star City Federal entered into the Land Exchange Agreement subject to (1) receiving
a satisfactory report concerning marketable title and the environmental condition of City Parcel One
and City Parcel Two; (2) the JPA, at its cost and expense, making Star City Federal whole from any
loss of parking and functionality of its existing parking lot operation by reconfiguring and
reconstructing the Star City Federal parking lot as shown on Exhibit “G” to the Land Exchange
Agreement (collectively “Parking Lot Improvements”); and (3) the JPA, at its sole discretion,
constructing the Sidewalk Improvements.

6. In order to accommodate the construction schedule for the planned improvements on
the Star City Parcel and City Parcel One, it is necessary for the parties to enter into this Right of
Entry Agreement in order to allow the Parking Lot Improvements and Sidewalk Improvements to
commence prior to transfer of the Exchange Properties.   

NOW, THEREFORE, in consideration of and based upon the foregoing Recitals and
the mutual promises and agreements set forth below, the parties agree as follows:

I. Right of Entry.

A. In consideration of the mutual benefits and obligations of this Agreement, Star City
Federal hereby grants the JPA the right to enter upon those portions of Lots 1 and 2, Cornhusker
Shadows 1st Addition as shown and described on Exhibit K (Parking Lot Improvements) and
Exhibit L (Sidewalk Improvements) (“Right of Entry”) for the following purposes and no others:

(i)  Star City Federal Parking Lot Improvements. 

(1) JPA Requirements.  The JPA, at its expense, will construct the Parking Lot
Improvements as part of the JPA’s 10th & Salt Creek Roadway Project in two phases as shown on
Exhibit “G”.  Construction of the Parking Lot Improvements shall not commence until after the
University of Nebraska-Lincoln’s 2011 Spring Football Game.  The Parking Lot Improvements will
be constructed of 8-inch asphalt pavement with concrete curb and gutter along with necessary inlets
and storm sewer pipes that are required to drain the new parking area. The Parking Lot Improve-
ments will also include parking lot striping.  Construction of the new parking area improvements
along the west side of the existing parking lot in City Parcel One and in the existing parking lot as
shown on Exhibit G as Phase 1 shall be completed prior to the JPA’s removal of Star City Federal’s
existing parking lot improvements located on the Star City Federal Parcel (Phase II on Exhibit G).
The JPA shall reimburse Star City Federal for Star City Federal’s reasonable expenses associated
with removal and relocation of existing light poles and lights (collectively “Lighting”) from the Star
City Federal Parcel to other locations within the new parking area. This reimbursement shall include
the cost of relocation, wiring, and reconnection of existing electrical outlets, cable T.V. outlets,
satellite dishes, and other accessories (collectively “Accessories”) that are attached to the existing
light poles and permit costs.  

(2) Star City Federal Requirements. Star City Federal, at JPA’s expense, will cause
its lighting contractor to wire and install conduits (“Wiring”) in the new parking area prior to the
JPA's contractor paving the new parking area.  In order not to hold up the JPA's paving of the new
parking area, Star City Federal agrees to have the Wiring installed between April 25, 2011 and May
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1, 2011.  Installation of the Wiring will include compacting the backfill at the trench to the
requirements outlined in the City of Lincoln Standard Specifications.  In the event the Wiring is not
timely installed, Star City Federal will be required to bore the conduits for the Wiring under the new
pavement at its own cost and expense and without reimbursement.  Star City Federal agrees to
remove and relocate the existing Lighting and Accessories from the Star City Federal Parcel within
three weeks following the University of Nebraska Lincoln’s Spring Football Game to be held on
April 16, 2011.  Star City Federal further understands and agrees that the Lighting and Accessories
cannot be installed in the new parking area until after the JPA’s construction work associated with
the new parking area is substantially complete.  If Star City Federal is required to purchase and
install additional light poles (“Additional Lighting”) in order to comply the City of Lincoln’s design
Standards for Parking Lots and Design Standards for Outdoor Lighting, the cost thereof shall be at
the JPA’s expense.

(ii)  Sidewalk Improvements.  The JPA, at its expense, may remove the existing
sidewalks along the east and south sides of the building, conduct minor grading and install new
sidewalks along the east and south sides of the Building.  Disturbed grassy areas will be resodded.
There will be no retaining walls and no slopes with a steepness greater than 4:1.  If the sidewalk on
either the south side or east side is replaced with a sidewalk of greater width than now existing, or
with a surface other than standard concrete, then repair, maintenance and clearing of snow and ice
as to such sidewalk shall be the responsibility and expense of the City or  JPA.

(iii) The Parking Lot Improvements and Sidewalk Improvements shall be
constructed in conformance with the Special Construction Conditions attached as Exhibit “Q” to the
Land Exchange Agreement between the parties.

B. It is understood and agreed that JPA shall not be liable for trespass or any other
damages or taking of any kind arising out of entering onto the above described portions of Lots 1
and 2, Cornhusker Shadows 1st Addition, for the purposes provided herein, except to the extent
caused by negligence or willful misconduct of JPA, its agents, or employees.  

C. JPA shall require its contractor or any subcontractors thereof to carry workers’
compensation insurance and employer’s liability insurance, general liability insurance and
automobile liability insurance as specified in the Insurance Requirements for all City Contracts.

D. No work shall commence under this Right of Entry until JPA’s contractor and
subcontractors thereof have obtained all insurance required under paragraph 1.C. above and such
insurance has been approved by the City Attorney for the City of Lincoln.

E. JPA shall require its contractor to conduct all activities in compliance with
applicable federal, state, and local laws, rules and regulations including obtaining any necessary
permits, approvals, or notifications.

F. This Right of Entry shall be in force and effect from and after the beginning of the
work described in paragraph I.A. above and shall terminate upon completion of said work.  It is
anticipated the work will commence on or about April 18, 2011.
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II. Indemnification.  JPA agrees to indemnify and hold the Star City Federal harmless
against and will reimburse the Star City Federal upon demand for any payment, loss, cost or expense
(including reasonable attorney fees) made or incurred by or asserted against the Star City Federal
with respect to any and all damages or deficiencies resulting from any omission, misrepresentation,
breach of warranty, or nonfulfillment of any term, provision, covenant, or agreement on the part of
JPA contained in this Agreement.  

III. Severability.  If for any reason whatsoever, any one or more of the provisions of this
Agreement shall be held or deemed to be inoperative, unenforceable, or invalid as applied to any
particular case or in all cases, such circumstances shall not have the effect of rendering such
provision invalid in any other case or of rendering any of the other provisions of this Agreement
inoperative, enforceable or invalid.

IV. Construction.  The parties hereto acknowledge and agree that each party has
participated in the drafting of this Right of Entry Agreement and that this document has been
reviewed by the respective legal counsel for the parties hereto and that no inference in favor of, or
against, any party shall be drawn by the fact that one party has drafted any portion hereof.

V. Authority.   This Agreement has been duly executed and delivered by the parties and
constitutes a legal, valid and binding obligation of each party, enforceable against the same in
accordance with its terms.  Star City Federal is the owner of Lots 1 and 2, Cornhusker Shadows 1st
Addition and no other persons have any interest in such real estate which would detrimentally affect
the JPA’s ability to use the Right of Entry for the purposes stated herein.

VI. Integration and Amendments.  This Agreement represents the entire agreement
between the parties and all prior negotiations and representations are hereby expressly excluded
from this Agreement.  This Agreement may be amended or modified only in writing signed by both
parties.

WEST HAYMARKET JOINT PUBLIC
 AGENCY,  a political subdivision and
 corporate body politic of the State of Nebraska

          By: _________________________________
Jayne Snyder, Chair
West Haymarket Joint Public Agency 
Board of Representatives
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STATE OF NEBRASKA ) 
) ss.

COUNTY OF LANCASTER )

The foregoing instrument was acknowledged before me this _____ day of ____________, 2011,
by Jayne Snyder, Chairperson of the West Haymarket Joint Public Agency Board of Representatives, on
behalf of the West Haymarket Joint Public Agency. 

____________________________________
Notary Public

STAR CITY/FEDERAL, LLC
a Nebraska limited liability company

By:__________________________________
Title:________________________________
Address: _____________________________
               _____________________________

        _____________________________

STATE OF NEBRASKA )
) ss.

COUNTY OF LANCASTER )

The foregoing instrument was acknowledged before me this _____ day of ____________, 2011,
by _________________________, managing member of Star City Federal, LLC, a Nebraska limited liability
company, on behalf of said limited liability company. 

__________________________________
Notary Public
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RIGHT OF ENTRY AGREEMENT
(Wiring and Additional Lighting)

This Right of Entry Agreement is made and entered into this ___day of _____________,
2011,  by and between the CITY OF LINCOLN, NEBRASKA, a municipal corporation (“City”),
and STAR CITY FEDERAL LLC, a Nebraska limited liability company (“Star City Federal”). 

RECITALS

1. Existing Star City Federal Property.  Star City Federal presently owns Lots 1 and
2, Cornhusker Shadows 1st Addition.  Said Lots 1 and 2 are currently used by Star City Federal for
a commercial parking lot.

2. City Property.  The City presently owns a tract of land composed of a part of Lots 2-7,
C.J. Hulls Subdivision, a part of Lot 4, Block 14, North Lincoln Addition, a part of vacated 8th
Street, and a part of vacated un-named right-of-way north of C.J. Hulls Subdivision, located in the
East Half of Section 23, Township 10 North, Range 6 East of the 6th P.M., Lancaster County,
Nebraska (“City Parcel One”) as legally described and shown on Exhibit “A” to the Land Exchange
Agreement (defined below).  

The City also owns a tract of land composed of a part of the remaining portion of Lots
2 & 3, Block 14, North Lincoln Addition, a part of the remaining portion of Lot 1, Block 6, Original
Town of Lincoln, and a part of the un-named right-of-way south of Block 14, North Lincoln
Addition, all being part of land acquired with the 10th Street Viaduct Project, located in the East
Half of Section 23, Township 10 North, Range 6 East of the 6th P.M., Lancaster County, Nebraska
("City Parcel Two") as legally described and shown on Exhibit “B” to the Land Exchange
Agreement (defined below).

3. Facilities Agreement.  The West Haymarket Joint Public Agency (“JPA”) and the City
have entered into a Facilities Agreement dated July 26, 2010 providing that the JPA pay the cost of
acquiring and constructing the Lincoln Haymarket Arena project for and on behalf of the City.

4. Land Exchange.  In order to construct street improvements to provide additional
access to the Lincoln Haymarket Arena project, the JPA needs to acquire a portion of Lot 2,
Cornhusker Shadows 1st Addition (“Star City Federal Parcel”) as more particularly described on
Exhibit “E”to the Land Exchange Agreement.  Therefore, the City, JPA and Star City Federal have
entered into a Land Exchange Agreement which provides for the exchange of the Star City Federal
Parcel for City Parcel One and City Parcel Two.  The Star City Federal Parcel, City Parcel One, and
City Parcel Two are sometimes referred to individually as the “Exchange Property” and when more
than one as the “Exchange Properties.”  

5.  Star City Federal entered into the Land Exchange Agreement subject to (1) receiving
a satisfactory report concerning marketable title and the environmental condition of City Parcel One
and City Parcel Two; (2) the JPA, at its cost and expense, making Star City Federal whole from any
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loss of parking and functionality of its existing parking lot operation by reconfiguring and
reconstructing the Star City Federal parking lot as shown on Exhibit “G” to the Land Exchange
Agreement (collectively “Parking Lot Improvements”); and (3) the JPA, at its sole discretion,
constructing the Sidewalk Improvements.  The Land Exchange Agreement further requires Star City
Federal to install the Wiring and Additional Lighting associated with the Parking Lot Improvements.

6. In order to accommodate the construction schedule for the planned improvements on
the Star City Parcel and City Parcel One, it is necessary for the parties to enter into this Right of
Entry Agreement in order to allow the Wiring and Additional Lighting to commence prior to transfer
of the Exchange Properties.   

NOW, THEREFORE, in consideration of and based upon the foregoing Recitals and
the mutual promises and agreements set forth below, the parties agree as follows:

I. Right of Entry.

A. In consideration of the mutual benefits and obligations of this Agreement, the City
hereby grants Star City Federal the right to enter upon City Parcel One as shown on Exhibit G
(“Right of Entry”) to install the Wiring and Additional Lighting as provided below:

(i)  Star City Federal Parking Lot Improvements. 

(1) JPA Requirements.  The JPA, at its expense, will construct the Parking Lot
Improvements as part of the JPA’s 10th & Salt Creek Roadway Project in two phases as shown on
Exhibit “G”.  Construction of the Parking Lot Improvements shall not commence until after the
University of Nebraska-Lincoln’s 2011 Spring Football Game.  The Parking Lot Improvements will
be constructed of 8-inch asphalt pavement with concrete curb and gutter along with necessary inlets
and storm sewer pipes that are required to drain the new parking area. The Parking Lot Improve-
ments will also include parking lot striping.  Construction of the new parking area improvements
along the west side of the existing parking lot in City Parcel One and in the existing parking lot as
shown on Exhibit G as Phase 1 shall be completed prior to the JPA’s removal of Star City Federal’s
existing parking lot improvements located on the Star City Federal Parcel (Phase II on Exhibit G).
The JPA shall reimburse Star City Federal for Star City Federal’s reasonable expenses associated
with removal and relocation of existing light poles and lights (collectively “Lighting”) from the Star
City Federal Parcel to other locations within the new parking area. This reimbursement shall include
the cost of relocation, wiring, and reconnection of existing electrical outlets, cable T.V. outlets,
satellite dishes, and other accessories (collectively “Accessories”) that are attached to the existing
light poles and permit costs.  

(2) Star City Federal Requirements. Star City Federal, at JPA’s expense, will cause
its lighting contractor to wire and install conduits (“Wiring”) in the new parking area prior to the
JPA's contractor paving the new parking area.  In order not to hold up the JPA's paving of the new
parking area, Star City Federal agrees to have the Wiring installed between April 25, 2011 and May
1, 2011.  Installation of the Wiring will include compacting the backfill at the trench to the
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requirements outlined in the City of Lincoln Standard Specifications.  In the event the Wiring is not
timely installed, Star City Federal will be required to bore the conduits for the Wiring under the new
pavement at its own cost and expense and without reimbursement.  Star City Federal agrees to
remove and relocate the existing Lighting and Accessories from the Star City Federal Parcel within
three weeks following the University of Nebraska Lincoln’s Spring Football Game to be held on
April 16, 2011.  Star City Federal further understands and agrees that the Lighting and Accessories
cannot be installed in the new parking area until after the JPA’s construction work associated with
the new parking area is substantially complete.  If Star City Federal is required to purchase and
install additional light poles (“Additional Lighting”) in order to comply the City of Lincoln’s design
Standards for Parking Lots and Design Standards for Outdoor Lighting, the cost thereof shall be at
the JPA’s expense.

(ii)  Sidewalk Improvements.  The JPA, at its expense, may remove the existing
sidewalks along the east and south sides of the building, conduct minor grading and install new
sidewalks along the east and south sides of the Building.  Disturbed grassy areas will be resodded.
There will be no retaining walls and no slopes with a steepness greater than 4:1.  If the sidewalk on
either the south side or east side is replaced with a sidewalk of greater width than now existing, or
with a surface other than standard concrete, then repair, maintenance and clearing of snow and ice
as to such sidewalk shall be the responsibility and expense of the City or  JPA.

(iii) The Parking Lot Improvements and Sidewalk Improvements shall be
constructed in conformance with the Special Construction Conditions attached as Exhibit “Q” to the
Land Exchange Agreement between the parties.

B. It is understood and agreed that Star City Federal shall not be liable for trespass or
any other damages or taking of any kind arising out of entering onto City Parcel One for the
purposes provided herein, except to the extent caused by negligence or willful misconduct of Star
City Federal, its agents, or employees.  

C. Star City Federal shall require its contractor or any subcontractors thereof to carry
workers’ compensation insurance and employer’s liability insurance, general liability insurance and
automobile liability insurance as specified in the Insurance Requirements for all City Contracts.

D. No work shall commence under this Right of Entry until Star City Federal’s
contractor and subcontractors thereof have obtained all insurance required under paragraph 1.C.
above and such insurance has been approved by the City Attorney for the City of Lincoln.

E. Star City Federal shall require its contractor to conduct all activities in compliance
with applicable federal, state, and local laws, rules and regulations including obtaining any necessary
permits, approvals, or notifications.
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F. This Right of Entry shall be in force and effect from and after the beginning of the
work described in paragraph I.A. above and shall terminate upon completion of said work.  It is
anticipated the work will commence on or about April 18, 2011.

II. Indemnification.  Star City Federal agrees to indemnify and hold the City harmless
against and will reimburse the City upon demand for any payment, loss, cost or expense (including
reasonable attorney fees) made or incurred by or asserted against the City with respect to any and
all damages or deficiencies resulting from any omission, misrepresentation, breach of warranty, or
nonfulfillment of any term, provision, covenant, or agreement on the part of Star City Federal
contained in this Agreement.  

III. Severability.  If for any reason whatsoever, any one or more of the provisions of this
Agreement shall be held or deemed to be inoperative, unenforceable, or invalid as applied to any
particular case or in all cases, such circumstances shall not have the effect of rendering such
provision invalid in any other case or of rendering any of the other provisions of this Agreement
inoperative, enforceable or invalid.

IV. Construction.  The parties hereto acknowledge and agree that each party has
participated in the drafting of this Right of Entry Agreement and that this document has been
reviewed by the respective legal counsel for the parties hereto and that no inference in favor of, or
against, any party shall be drawn by the fact that one party has drafted any portion hereof.

V. Authority.   This Agreement has been duly executed and delivered by the parties and
constitutes a legal, valid and binding obligation of each party, enforceable against the same in
accordance with its terms.  City is the owner of City Parcel One and no other persons have any
interest in such real estate which would detrimentally affect the Star City Federal’s ability to use the
Right of Entry for the purposes stated herein.

VI. Integration and Amendments.  This Agreement represents the entire agreement
between the parties and all prior negotiations and representations are hereby expressly excluded
from this Agreement.  This Agreement may be amended or modified only in writing signed by both
parties.

CITY OF LINCOLN, NEBRASKA,
a municipal corporation,

          By: _________________________________
Chris Beutler, Mayor
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STATE OF NEBRASKA ) 
) ss.

COUNTY OF LANCASTER )

The foregoing instrument was acknowledged before me this _____ day of ____________, 2011,
by Chris Beutler, Mayor of the City of Lincoln, Nebraska, a municipal corporation. 

____________________________________
Notary Public

STAR CITY/FEDERAL, LLC
a Nebraska limited liability company

By:__________________________________
Title:________________________________
Address: _____________________________
               _____________________________

        _____________________________

STATE OF NEBRASKA )
) ss.

COUNTY OF LANCASTER )

The foregoing instrument was acknowledged before me this _____ day of ____________, 2011,
by _________________________, managing member of Star City Federal, LLC, a Nebraska limited liability
company, on behalf of said limited liability company. 

_________________________________
Notary Public



Exhibit Q 
Special Construction Conditions 

JPA/Star City Federal Exchange Agreement 
 
 1. All work shall be completed in a good and workman-like manner. 
 
 2. Drainage shall be into storm inlets so that ponding does not occur in the Star City Federal 
  parking lot. 
 
 3. Any damage to the underground sensor loops at the entrance to the Star City Federal  
  parking lot as a result of the work by or on behalf of JPA shall be repaired at JPA’s  
  expense.   Any concrete replacement involving the sensor loops shall be jointless,  

for the purpose of avoiding damage to the loops by moisture and heaving.  Any concrete 
replacement shall not have more joints than currently exist.  The current concrete 
thickness of the entrance lanes is eight inches with a twelve inch subgrade and any 
replacement concrete shall be a minimum eight inches in thickness. 

 
 4. JPA’s construction, during all phases, shall be performed in such a manner to keep  
  reasonable access into and from the Star City Federal parking lot by at least two lanes  
  (one in and one out) at all times.  A temporary closing of such lanes for construction  
  may  be done during one weekend between 6:00 a.m. Saturday  and 6:00 a.m. on Monday 
  rebuilding/repairing the lanes upon at least 72 hours notice to Star City Federal. 
 
 5. The loading dock on the west side of the Star City Federal Building is used for truck  
  deliveries and shipments on a daily basis, and will be kept continuously open during  
  construction with access in and out to the fullest extent reasonably possible.  Any   
  temporary period during which the dock cannot be kept open shall be for the shortest  
  duration reasonably possible. 
 
 7. Any underground lawn irrigation facilities removed or damaged during JPA’s   
  construction shall be replaced at JPA’s expense as soon as reasonably practicable. 
 
 8. All construction work relating to the Star City Federal property shall be accomplished in  
  accordance with the West Haymarket Joint Public Agency (2011) Haymarket Intra- 
  structure Improvements, 10th and Salt Creek Roadway Project No. 870304 construction  
  plans, under seal of John G. Olsen, Professional Engineer, dated March 2, 2011, except  
  as stated herein or in the Exchange Agreement or exhibits thereto. 
 
 Dated:_________________________, 2011 
 
 
_________________________________   _________________________________ 
West Haymarket Joint Public Agency   Star City/ Federal LLC 
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RESOLUTION NO. WH- __________

BE IT RESOLVED by the Board of Representatives of the West Haymarket Joint Public1

Agency:2

That the attached Schematic Design drawings from DLR for the Arena are hereby accepted3

and approved. 4

Adopted this _____ day of April, 2011.5

Introduced by:

___________________________________

Approved as to Form & Legality: West Haymarket Joint Public Agency
Board of Representatives

_________________________________ ___________________________________
Legal Counsel for Jayne Snyder, Chair
West Haymarket Joint Public Agency

___________________________________
Tim Clare

___________________________________
Chris Beutler



N
O
T F

O
R
  

C
O
N
S
TR

U
C
TIO

N

ggarlock
Logos_BVH_C+E

ggarlock
Logo_DLR



N
O
T F

O
R
  

C
O
N
S
TR

U
C
TIO

N

ggarlock
Logo_DLR

ggarlock
Logos_BVH_C+E



N
O
T F

O
R
  

C
O
N
S
TR

U
C
TIO

N

ggarlock
Logos_BVH_C+E

ggarlock
Logo_DLR



N
O
T F

O
R
  

C
O
N
S
TR

U
C
TIO

N

ggarlock
Logos_BVH_C+E

ggarlock
Logo_DLR



N
O
T F

O
R
  

C
O
N
S
TR

U
C
TIO

N

ggarlock
Logos_BVH_C+E

ggarlock
Logo_DLR



N
O
T F

O
R
  

C
O
N
S
TR

U
C
TIO

N

ggarlock
Logo_DLR

ggarlock
Logos_BVH_C+E



N
O
T F

O
R
  

C
O
N
S
TR

U
C
TIO

N

ggarlock
Logos_BVH_C+E

ggarlock
Logo_DLR



ggarlock
Logos_BVH_C+E

ggarlock
Logo_DLR



WH 11-30 Introduce:  4-14-11

RESOLUTION NO. WH- __________

BE IT RESOLVED by the Board of Representatives of the West Haymarket Joint Public1

Agency:2

That the attached Amended and Restated Construction Manager at Risk Contract with M.A.3

Mortenson Company is hereby accepted and approved and the Chairperson of the West Haymarket4

Joint Public Agency Board of Representatives is hereby authorized to execute said Contract on5

behalf of the JPA. 6

Adopted this _____ day of April, 2011.7

Introduced by:

___________________________________

Approved as to Form & Legality: West Haymarket Joint Public Agency
Board of Representatives

_________________________________ ___________________________________
Legal Counsel for Jayne Snyder, Chair
West Haymarket Joint Public Agency

___________________________________
Tim Clare

___________________________________
Chris Beutler
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EXHIBIT EE 
 

TEMPORARY CONSTRUCTION AND ACCESS LICENSE 
 

THIS TEMPORARY CONSTRUCTION AND ACCESS LICENSE ("License") is made to be 
effective as of the ____ day of ________, 20__ ("Effective Date") by and between BNSF 
RAILWAY COMPANY, a Delaware corporation ("Licensor") and the CITY OF LINCOLN, 
NEBRASKA, a Nebraska municipal corporation ("Licensee"). 
 

NOW THEREFORE, in consideration of the mutual covenants contained herein, the parties 
agree to the following: 
 
1. GENERAL. 
 

1.1 Licensor hereby grants Licensee a temporary non-exclusive license, subject to all 
rights, interests, and estates of third parties, including, without limitation, any leases, licenses, 
easements, liens or other encumbrances, and upon the terms and conditions set forth below, to 
use those three (3) areas of Licensor's property each labeled as "Temporary Access Road", 
generally located at Q, R, and T streets and shown as blue on Exhibit J-2 attached hereto and 
incorporated herein by reference, situated at or near Lincoln, County of Lancaster, State of 
Nebraska, Line Segment 2, Mile Post 59.17 to 60.0 (collectively, the "Premises") for the purposes 
specified in Section 1.3 below (the "Permitted Uses"). 
 

1.2 In the event the Permitted Uses will affect any improvements or facilities of Licensor 
or Licensor’s existing lessees, licensees, easement beneficiaries, or lien holders (collectively 
"Other Improvements"), if any, or interfere with the use of the Other Improvements, Licensee will 
be responsible at Licensee's sole risk to locate and make any adjustments necessary to such 
Other Improvements.  Licensee must contact the owner(s) of the Other Improvements notifying 
them of any work that may damage and/or interfere with the Other Improvements and obtain the 
owner’s written approval prior to initiating any of the Permitted Uses. 
 

1.3 Licensee shall use the Premises exclusively as a site for ingress and egress, site 
preparation approved by Licensor in writing in advance, and initial construction approved by 
Licensor in writing in advance (collectively, the "Advance Construction").  Licensee shall not use 
the Premises for any other purpose whatsoever.  Licensee shall not use or store hazardous 
substances, as defined by the Comprehensive Environmental Response, Compensation, and 
Liability Act, as amended ("CERCLA") or petroleum or oil as defined by applicable Environmental 
Laws on the Premises. 
 

1.4 Licensor and Licensee mutually agree that no construction activities for the 
Permitted Uses, nor future maintenance of any improvements which have a reasonable likelihood 
to delay train traffic on Licensor's main lines, will be permitted during the fourth quarter of each 
calendar year.  Emergency work will be permitted only upon prior notification to Licensor's Network 
Operations Center (telephone number: 800 832-5452).  Licensor and Licensee mutually 
understand and agree that trains cannot be subjected to delay during this time period. 
 

1.5 In case of the eviction of Licensee by anyone owning or claiming title to or any 
interest in the Premises, Licensor shall not be liable to refund Licensee any compensation paid 
hereunder or for any damage Licensee sustains in connection therewith. 
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1.6 Any contractors or subcontractors performing work on the Premises, or entering the 
Premises on behalf of Licensee shall be deemed servants and agents of Licensee for purposes of 
this License. 
 
2. TERM.  This License shall commence on the Effective Date and, subject to prior 
termination as hereinafter described, shall continue until completion of the Permitted Uses, but in 
no event later than the date that is the earliest to occur of: (i) the end of the Development Period 
(as defined in the Master Agreement), or (ii) December 31, 2014. 
 
3. COMPENSATION. 
 
 3.1 Licensee shall pay Licensor, prior to the Effective Date, the sum of No Dollars ($0) 
as compensation for the use of the Premises. 
 
 3.2 Subject to the provisions of the C&M Agreement (as defined below) concerning 
Licensee's reimbursement of costs and expenses, including without limitation flagging costs, 
incurred by Licensor in connection with Licensee's use of the Premises, Licensee agrees to 
reimburse Licensor (within thirty (30) days after receipt of bills therefor) for all other costs and 
expenses incurred by Licensor in connection with Licensee's use of the Premises.  All invoices are 
due thirty (30) days after the date of invoice.  In the event that Licensee shall fail to pay any monies 
due to Licensor within thirty (30) days after the invoice date, then Licensee shall pay interest on 
such unpaid sum from thirty (30) days after its invoice date to the date of payment by Licensee at 
an annual rate equal to (i) the greater of (a) for the period January 1 through June 30, the prime 
rate last published in The Wall Street Journal in the preceding December plus two and one-half 
percent (2 1/2%), and for the period July 1 through December 31, the prime rate last published in 
The Wall Street Journal in the preceding June plus two and one-half percent (2 1/2%), or (b) twelve 
percent (12%), or (ii) the maximum rate permitted by law, whichever is less. 
 
4. COMPLIANCE WITH LEGAL REQUIREMENTS AND LICENSOR REQUIREMENTS. 
 

4.1 Licensee shall observe and comply with any and all laws, statutes, regulations, 
ordinances, orders, covenants, restrictions, or decisions of any court of competent jurisdiction 
("Legal Requirements") relating to the use of the Premises. 
 

4.2 Prior to entering the Premises, Licensee shall and shall cause its contractor to 
comply with all of Licensor's applicable safety rules and regulations.  Prior to commencing any 
work on the Premises, Licensee shall complete and shall require its contractor to complete the 
safety training program at the Website "http://contractororientation.com".  This program must be 
completed no more than one year in advance of Licensee's entry on the Premises. 
 
 4.3 Licensee shall, at all times, comply with all provisions contained in that certain 
Construction and Maintenance Agreement between Licensor and Licensee dated _______, 2010 
(the "C&M Agreement").  In the event of conflicts between the terms of this License and the C&M 
Agreement, the most restrictive provisions shall apply to Licensee. 
 
5. DEFINITION OF COST AND EXPENSE.  For the purpose of this License, "cost" or "costs" 
"expense" or "expenses" includes, but is not limited to, actual labor and material costs including all 
assignable additives, and  material and supply costs at current value where used.  
 
6. RIGHT OF LICENSOR TO USE.  Licensor excepts and reserves the right, to be exercised 
by Licensor and any other parties who may obtain written permission or authority from Licensor:  
 

6.1 to maintain, renew, use, operate, change, modify and relocate any existing pipe, 
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power, communication lines and appurtenances and other facilities or structures of like character 
upon, over, under or across the Premises;  
 

6.2 to construct, maintain, renew, use, operate, change, modify and relocate any tracks 
or additional facilities or structures upon, over, under or across the Premises; or  
 

6.3 to use the Premises in any manner as Licensor in its sole discretion deems 
appropriate, provided Licensor uses all commercially reasonable efforts to avoid material 
interference with the use of the Premises by Licensee for the Permitted Uses. 
 
7. LICENSEE'S OPERATIONS. 
 
 7.1 Licensee shall notify Licensor's Project Engineer, Gerald Maczuga, at 201 N. 7th 
Street, Lincoln, NE 68508, telephone (402) 458-7537, at least ten (10) business days prior to 
initially entering the Premises and prior to entering the Premises for any subsequent maintenance 
thereon (if applicable).  After completion of use of the Premises for the Permitted Uses, Licensee 
shall notify Licensor in writing that such use has been completed. 
 
 7.2 In performing the Permitted Uses, Licensee shall use only public roadways to cross 
from one side of Licensor's tracks to the other.  In the event Licensee must cross from one side of 
Licensor's tracks to the other at a location or locations other than a public roadway, and such 
location or locations are approved by Licensor in advance, then Licensee shall enter into 
Licensor's Agreement for Private Crossing for each such private crossing location, each such 
Agreement for Private Crossing to be in the form attached to the Master Agreement (defined 
below) as Exhibit UU. 
 
 7.3 Under no conditions shall Licensee be permitted to conduct any tests, investigations 
or any other activity using mechanized equipment and/or machinery, or place or store any 
mechanized equipment, tools or other materials, within twenty-five (25) feet of the centerline of any 
railroad track on the Premises unless Licensee has obtained prior written approval from Licensor.  
Licensee shall, at its sole cost and expense, perform all activities on and about the Premises in 
such a manner as not at any time to be a source of danger to or interference with the existence or 
use of present or future tracks, roadbed or property of Licensor, or the safe operation and activities 
of Licensor.  If ordered to stop using the Premises at any time by Licensor's personnel due to any 
hazardous condition, Licensee shall immediately do so.  Notwithstanding the foregoing right of 
Licensor, the parties agree that Licensor has no duty or obligation to monitor Licensee's use of the 
Premises to determine the safe nature thereof, it being solely Licensee's responsibility to ensure 
that Licensee's use of the Premises is safe.  Neither the exercise nor the failure by Licensor to 
exercise any rights granted in this Section will alter the liability allocation provided by this License. 
 
 7.4 Licensee shall, at its sole cost and expense and subject to the supervision of 
Licensor's Roadmaster, complete the Advance Construction in such a manner that it will not at any 
time be a source of danger to or interference with the present or future tracks, roadbed and 
property of Licensor, or the safe operation of Licensor's railroad.  If at any time Licensee shall, in 
the judgment of Licensor, fail to perform properly its obligations under this Section 7.4, Licensor 
may, at its option, itself perform such work as it deems necessary for the safe operation of its 
railroad, and in such event Licensee agrees to pay, within fifteen (15) days after bill shall have 
been rendered therefor, the cost so incurred by Licensor, but failure on the part of Licensor to 
perform the obligations of Licensee shall not release Licensee from liability hereunder for loss or 
damage occasioned thereby. 
 
 7.5 During the completion of the Advance Construction, Licensee shall perform such 
work in a manner to preclude damage to the property of Licensor, and preclude interference with 
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the operation of its railroad.  The Advance Construction shall be completed within one (1) year of 
the Effective Date. 
  

7.6 If at any time during the term of this License, Licensor shall desire the use of its rail 
corridor in such a manner as would, in Licensor's reasonable opinion, be interfered with by the 
Advance Construction, Licensee shall, at its sole expense, within thirty (30) days after receiving 
written notice from Licensor to such effect, make such changes in the Advance Construction as in 
the sole discretion of Licensor may be necessary to avoid interference with the proposed use of 
Licensor's rail corridor. 
 
 7.7 Prior to Licensee conducting any excavating or boring work on or about any portion 
of the Premises, Licensee shall explore the proposed location for such work with hand tools to a 
depth of at least three (3) feet below the surface of the ground to determine whether pipelines or 
other structures exist below the surface, provided, however, that in lieu of the foregoing, Licensee 
shall have the right to use suitable detection equipment or other generally accepted industry 
practice (e.g., consulting with the Underground Services Association) to determine the existence or 
location of pipelines and other subsurface structures prior to drilling or excavating with mechanized 
equipment. Upon Licensee's written request, which shall be made thirty (30) business days in 
advance of Licensee's requested entry on the Premises, Licensor will provide Licensee any 
information that Licensor's Engineering Department has in its possession concerning the existence 
and approximate location of Licensor's underground utilities and pipelines on the Premises.  Prior 
to conducting any such boring work, Licensee will review all such material.  Licensor does not 
warrant the accuracy or completeness of information relating to subsurface conditions and 
Licensee's operations will be subject at all times to the liability provisions herein. 
 
 7.8  For all bores greater than 26-inch diameter and at a depth less than 10.0 feet below 
bottom of rail, a soil investigation will need to be performed by Licensee and reviewed by Licensor 
prior to construction.  This study is to determine if granular material is present, and to prevent 
subsidence during the installation process.  If the investigation determines in Licensor's reasonable 
opinion that granular material is present, Licensor may select a new location for Licensee's use, or 
may require Licensee to furnish for Licensor's review and approval, in its sole discretion a remedial 
plan to deal with the granular material.  Once Licensor has approved any such remedial plan in 
writing, Licensee shall, at its sole cost and expense, carry out the approved plan in accordance 
with all terms thereof and hereof. 
 

7.9 Any open hole, boring or well constructed upon Premises by Licensee shall be 
safely covered and secured at all times when Licensee is not working in the actual vicinity thereof.  
Following completion of that portion of the work, all holes or borings constructed on the Premises 
by Licensee shall be:  
 

7.9.1 filled in to surrounding ground level with compacted bentonite grout; or  
 

7.9.2 otherwise secured or retired in accordance with any applicable Legal Requirement.  
No excavated materials may remain on the Premises for more than ten (10) days, 
but must be properly disposed of by Licensee in accordance with applicable Legal 
Requirements. 

 
7.10 Upon completion of Licensee's work on the Premises or upon termination of this 

License, whichever shall occur first, Licensee shall, at its sole cost and expense:   
 

7.10.1 remove all of its equipment from the Premises;  
 

7.10.2 report and restore any damage to the Premises arising from, growing out of, or 
connected with Licensee's use of the Premises;  
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7.10.3 remedy any unsafe conditions on the Premises created or aggravated by Licensee; 

and  
 

7.10.4 leave the Premises in the condition which existed as of the Effective Date. 
 

7.11 Licensee's on-site supervisors shall retain/maintain a fully-executed copy of this 
License at all times while on the Premises. 
 
8. LIABILITY.  During the term of this License, Licensee shall comply with all provisions 
contained in Sections 3.6 and 3.7 of the C&M Agreement, and all such provisions contained in 
Sections 3.6 and 3.7 of the C&M Agreement are hereby incorporated herein by reference.  
 
9. PERSONAL PROPERTY WAIVER.  ALL PERSONAL PROPERTY, INCLUDING, BUT 
NOT LIMITED TO, FIXTURES, EQUIPMENT, OR RELATED MATERIALS UPON THE 
PREMISES WILL BE AT THE RISK OF LICENSEE ONLY, AND LICENSOR WILL NOT BE 
LIABLE FOR ANY DAMAGE THERETO OR THEFT THEREOF, WHETHER OR NOT DUE IN 
WHOLE OR IN PART TO THE NEGLIGENCE OF LICENSOR. 
 
10. INSURANCE.  During the term of this License, Licensee shall comply with all provisions 
contained in Section 3.8 of the C&M Agreement, and all such provisions contained in Section 3.8 
of the C&M Agreement are hereby incorporated herein by reference; provided, however, if any 
portion of the operation is to be subcontracted by Licensee, Licensee must require that Licensee's 
contractors provide and maintain the insurance coverages set forth in the C&M Agreement, naming 
Licensor as an additional insured; provided further, however, that policy limits for Commercial 
General Liability Insurance may be reduced to $2,000,000 per occurrence and an aggregate limit 
of $4,000,000, but in no event less than the amount otherwise carried by Licensee's contractors.  
In addition, Licensee must require that Licensee's contractors release, defend and indemnify 
Licensor to the same extent and under the same terms and conditions as Licensee is required to 
release, defend and indemnify Licensor in the C&M Agreement. 
 
11. ENVIRONMENTAL. 
 

11.1 Licensee shall strictly comply with all federal, state and local environmental laws 
and regulations in its use of  the Premises, including, but not limited to, the Resource Conservation 
and Recovery Act, as amended (RCRA), the Clean Water Act, the Oil Pollution Act, the Hazardous 
Materials Transportation Act, CERCLA (collectively, the "Environmental Laws").  Licensee shall 
not maintain a treatment, storage, transfer or disposal facility, or underground storage tank, as 
defined by Environmental Laws on the Premises.  Licensee shall not release or suffer the release 
of oil or hazardous substances, as defined by Environmental Laws on or about the Premises. 
 

11.2 Licensee shall give Licensor immediate notice to Licensor's Resource Operations 
Center at (800) 832-5452 of any release of hazardous substances on or from the Premises, 
violation of Environmental Laws, or inspection or inquiry by governmental authorities charged with 
enforcing Environmental Laws with respect to Licensee's use of the Premises.  Licensee shall use 
the best efforts to promptly respond to any release on or from the Premises.  Licensee also shall 
give Licensor immediate notice of all measures undertaken on behalf of Licensee to investigate, 
remediate, respond to or otherwise cure such release or violation. 
 

11.3 In the event that Licensor has notice from Licensee or otherwise of a release or 
violation of Environmental Laws arising in any way with respect to the Advance Construction which 
occurred or may occur during the term of this License, Licensor may require Licensee, at 
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Licensee's sole risk and expense, to take timely measures to investigate, remediate, respond to or 
otherwise cure such release or violation affecting the Premises or Licensor's right-of-way. 
 

11.4 Licensee shall promptly report to Licensor in writing any conditions or activities upon 
the Premises known to Licensee which create a risk of harm to persons, property or the 
environment and shall take whatever action is necessary to prevent injury to persons or property 
arising out of such conditions or activities; provided, however, that Licensee's reporting to Licensor 
shall not relieve Licensee of any obligation whatsoever imposed on it by this License.  Licensee 
shall promptly respond to Licensor's request for information regarding said conditions or activities. 
 
12. ALTERATIONS.  Licensee may not make any alterations of the Premises or permanently 
affix anything to the Premises or any buildings or other structures adjacent to the Premises without 
Licensor's prior written consent. 
 
13. NO WARRANTIES.  LICENSOR'S DUTIES AND WARRANTIES ARE LIMITED TO 
THOSE EXPRESSLY STATED IN THIS LICENSE AND SHALL NOT INCLUDE ANY IMPLIED 
DUTIES OR IMPLIED WARRANTIES, NOW OR IN THE FUTURE.  NO REPRESENTATIONS OR 
WARRANTIES HAVE BEEN MADE BY LICENSOR OTHER THAN THOSE CONTAINED IN THIS 
LICENSE.  LICENSEE HEREBY WAIVES ANY AND ALL WARRANTIES, EXPRESS OR 
IMPLIED, WITH RESPECT TO THE PREMISES OR WHICH MAY EXIST BY OPERATION OF 
LAW OR IN EQUITY, INCLUDING, WITHOUT LIMITATION, ANY WARRANTY OF 
MERCHANTABILITY, HABITABILITY OR FITNESS FOR A PARTICULAR PURPOSE. 
 
14. QUIET ENJOYMENT.  LICENSOR DOES NOT WARRANT ITS TITLE TO THE 
PROPERTY NOR UNDERTAKE TO DEFEND LICENSEE IN THE PEACEABLE POSSESSION 
OR USE THEREOF.  NO COVENANT OF QUIET ENJOYMENT IS MADE. 
 
15. DEFAULT.  If default shall be made in any of the covenants or agreements of Licensee 
contained in this License, Licensor may pursue any and all remedies set forth in Section 24 of the 
Master Agreement.  The remedy set forth in this Section 15 shall be in addition to, and not in 
limitation of, any other remedies that Licensor may have at law or in equity. 
 
16. LIENS.  Licensee shall promptly pay and discharge any and all liens arising out of any 
construction, alterations or repairs done, suffered or permitted to be done by Licensee on the 
Premises.  Licensor is hereby authorized to post any notices or take any other action upon or with 
respect to the Premises that is or may be permitted by law to prevent the attachment of any such 
liens to the Premises; provided, however, that failure of Licensor to take any such action shall not 
relieve Licensee of any obligation or liability under this Section 16 or any other Section of this 
License. 
 
17. TERMINATION.  If Licensee fails to surrender to Licensor the Premises, upon any 
termination of this License, all liabilities and obligations of Licensee hereunder shall continue in 
effect until the Premises are surrendered.  Termination shall not release Licensee from any liability 
or obligation, whether of indemnity or otherwise, resulting from any events happening prior to the 
date of termination. 
 
18. ASSIGNMENT.  Neither Licensee, nor the heirs, legal representatives, successors or 
assigns of Licensee, nor any subsequent assignee, shall assign, transfer, sell, or hypothecate this 
License or any interest herein (either voluntarily or by operation of law), without the prior written 
consent and approval of Licensor, which may be withheld in Licensor's sole discretion.  
Notwithstanding any contrary provision herein; Licensee shall have the right to assign this License 
to the West Haymarket Joint Public Agency, a Nebraska joint public agency ("JPA") without further 
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consent of Licensor provided (i) Licensee delivers prior written notification to Licensor of the 
assignment, (ii) Licensee and JPA enters into Licensor's then-standard Consent to Assignment 
form, pursuant to which Licensee will remain jointly and severally liable for all of Licensee's 
obligations hereunder, including without limitation Licensee's liability and indemnification 
obligations; provided that Licensor agrees it will first send any claim or notice of default to JPA and 
will not pursue any action against Licensee until thirty (30) days after the date of such claim or 
notice to JPA, unless failure to pursue action against Licensee during such time would otherwise 
prejudice Licensor's rights, and (iii) Licensee's entire interest under that certain Master 
Development Agreement between Licensor and Licensee dated _______, 2010 (the "Master 
Agreement"), the Exchange Agreement (as defined in the Master Agreement), the C&M 
Agreement, and all Rights of Entry agreements (as defined in the Master Agreement) are assigned 
at the same time to JPA. 
 
19. NOTICES.  Any notice required or permitted to be given hereunder by one party to the 
other shall be in writing and the same shall be given and shall be deemed to have been served and 
given if (i) placed in the United States mail, certified, return receipt requested, or (ii) deposited into 
the custody of a nationally recognized overnight delivery service, addressed to the party to be 
notified at the address for such party specified below, or to such other address as the party to be 
notified may designate by giving the other party no less than thirty (30) days' advance written 
notice of such change in address. 
 

If to Licensor:  Jones Lang LaSalle Global Services - RR, Inc. 
    3017 Lou Menk Drive, Suite 100 
    Fort Worth, TX  76131 
    Attn:  Licenses/Permits 
 

with a copy to:  BNSF Railway Company 
  2500 Lou Menk Dr. – AOB3 
  Fort Worth, TX  76131 
  Attn: Senior Manager Real Estate 

 
If to Licensee:  City of Lincoln, Nebraska 

555 South 10th Street 
Lincoln, NE  68508 
Attn:  City Attorney 

 
20. SURVIVAL.  Neither termination nor expiration will release either party from any liability or 
obligation under this License, whether of indemnity or otherwise, resulting from any acts, omissions 
or events happening prior to the date of termination or expiration, or, if later, the date when the 
Premises are restored to its condition as of the Effective Date. 
 
21. RECORDATION.  It is understood and agreed that this License shall not be filed of record 
with the Lancaster County, Nebraska Register of Deeds Office or otherwise recorded in the official 
records of Lancaster County, Nebraska. 
 
22. APPLICABLE LAW.  All questions concerning the interpretation or application of provisions 
of this License shall be decided according to the substantive laws of the State of Nebraska without 
regard to conflicts of law provisions. 
 
23. VENUE.  To the fullest extent permitted by law any dispute arising under or in connection 
with this License or related to any subject matter which is the subject of this License shall be 
subject to the sole and exclusive jurisdiction of the United States District Court for the District of 
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Nebraska.  The aforementioned choice of venue is intended by Licensor and Licensee to be 
mandatory and not permissive.  Licensor and Licensee each hereby irrevocably consents to the 
jurisdiction of the United States District Court for the District of Nebraska in any such dispute and 
irrevocably waives, to the fullest extent permitted by law, any objection that it may now have or 
hereafter have to the laying of venue in such court and that any such dispute which is brought in 
such court has been brought in an inconvenient forum. 
 
24. SEVERABILITY.  To the maximum extent possible, each provision of this License shall be 
interpreted in such manner as to be effective and valid under applicable law, but if any provision of 
this License shall be prohibited by, or held to be invalid under, applicable law, such provision shall 
be ineffective solely to the extent of such prohibition or invalidity, and this shall not invalidate the 
remainder of such provision or any other provision of this License. 
 
25. INTEGRATION.  This License is the full and complete agreement between Licensor and 
Licensee with respect to all matters relating to Licensee's use of the Premises, and supersedes 
any and all other agreements between the parties hereto relating to Licensee's use of the Premises 
as described herein.  However, nothing herein is intended to terminate any surviving obligation of 
Licensee or Licensee's obligation to defend and hold Licensor harmless in any prior written 
agreement between the parties. 
 
26. MISCELLANEOUS. 
 

26.1 In the event that Licensee consists of two or more parties, all the covenants and 
agreements of Licensee herein contained shall be the joint and several covenants and agreements 
of such parties. 
 

26.2 The waiver by Licensor of the breach of any provision herein by Licensee shall in no 
way impair the right of Licensor to enforce that provision for any subsequent breach thereof. 
 

26.3 All provisions contained in this License shall be binding upon, inure to the benefit of, 
and be enforceable by the respective successors and assigns of Licensor and Licensee to the 
same extent as if each such successor and assign was named a party to this License. 
 

26.4 Jones Lang LaSalle Global Services – RR, Inc. is acting as representative for BNSF 
Railway Company. 
 
 

[Signature page follows] 
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IN WITNESS WHEREOF, this License has been duly executed by the parties as of the date 

below each party's signature; to be effective, however, as of the Effective Date above. 
 
 
 
LICENSOR: 
 
 
BNSF Railway Company 
 
 By: Jones Lang LaSalle Global Services – RR, Inc. 
 
 
 By:        
 
 Name:        
 
 Title:        
 

Date:        
 
 
 
 
 
LICENSEE: 
 
 
City of Lincoln, Nebraska 
 
 
 By:        
 
 Name:        
 
 Title:        
 

Date:        
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EXHIBIT J-2 
 

Premises 
 
 

[See attached] 
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CONSTRUCTION AND MAINTENANCE AGREEMENT 
 
 

THIS CONSTRUCTION AND MAINTENANCE AGREEMENT ("C&M Agreement") is made to be 
effective the _____ day of October, 2010 ("Effective Date"), by and between BNSF RAILWAY 
COMPANY, a Delaware corporation ("BNSF"), and the CITY OF LINCOLN, NEBRASKA, a Nebraska 
municipal corporation ("City").  City and BNSF, respectively, are sometimes referred to in this C&M 
Agreement each as a "Party" and collectively, as the "Parties". 
 
 

RECITALS 
 

A. BNSF owns and operates a line of railroad in and through the City of Lincoln, State of 
Nebraska. 
 
 B. In an effort to strengthen the long-term economic and physical viability of the West 
Haymarket District and Downtown Lincoln, City plans to construct entertainment, recreation, lodging, 
offices, retail and/or other complementary and/or supporting facilities (collectively, the "West Haymarket 
Project") in the area shown on the map attached hereto as Exhibit A and incorporated herein by reference 
("Project Area").  The West Haymarket Project will include, among other things, an approximately 16,000-
seat arena (the "Arena"), an ice center facility (the "Ice Center"), a district energy facility, and upgrades to 
parking, utilities, and surface transportation access to the area. 
 

C. City and BNSF have entered into that certain Master Development Agreement of even date 
herewith (the "Master Agreement").  In connection with certain economic development objectives of City 
as set forth in the Master Agreement, City desires that BNSF grant certain permanent or temporary license 
and/or easement rights to City and certain third parties (each a "Right of Entry" and, in multiples, "Rights 
of Entry") for certain activities on BNSF's Property (defined below) (each a "Right of Entry Work" and 
collectively, "Rights of Entry Work").  For the purposes of this C&M Agreement, the term “BNSF’s 
Property” shall mean the applicable Existing BNSF Property, Retained BNSF Property, and/or 
Replacement BNSF Property which is under BNSF ownership at the time work is done under the Right of 
Entry.  All capitalized terms not defined herein shall have the same meaning as in the Master Agreement. 
 
 

AGREEMENTS 
 
NOW, THEREFORE, in consideration of the mutual covenants and agreements of the Parties contained 
herein, the receipt and sufficiency of which are hereby acknowledged, the Parties agree as follows: 
 
 
ARTICLE I – CITY C&M WORK.  The provisions of this C&M Agreement, in addition to and not in limitation 
of the provisions contained in the applicable Rights of Entry, shall apply with respect to the Rights of Entry 
Work and any other construction, maintenance, Operation (as defined in the Master Agreement), or other 
work being performed on or adjacent to BNSF property by or for City (collectively, the "City C&M Work").  
In the event of conflicts between the terms of this C&M Agreement and any applicable Right of Entry 
agreement, the most restrictive provisions shall apply to City. 
 
 
ARTICLE II – BNSF OBLIGATIONS.  In consideration of the covenants of City set forth herein and the 
faithful performance thereof, BNSF agrees to do the following: 
 
 2.1 Grant to City the following temporary Rights of Entry in accordance with and as described 
in Section 3.2 of the Master Agreement: 
 

2.1.1 The Temporary Access License for Initial Construction as defined and described in 
Section 3.2.1 of the Master Agreement and attached thereto as Exhibit EE; 
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2.1.2 The Temporary Grading License for Storm Water Mitigation as defined and 
described in Section 3.2.2(a) of the Master Agreement and attached thereto as Exhibit FF-1; 
 

2.1.3 The Temporary Access License for Soil Staging as defined and described in 
Section 3.2.3 of the Master Agreement and attached thereto as Exhibit GG; 

 
2.1.4 The Temporary Access License for Construction Staging - Pedestrian Bridge as 

defined and described in Section 3.2.4(a) of the Master Agreement and attached thereto as Exhibit HH-1; 
 
2.1.5 The Temporary Access License for Amtrak Work as defined and described in 

Section 3.2.5 of the Master Agreement and attached thereto as Exhibit II; 
 
2.1.6 The Temporary Grading License for Arena Drive and Parking Lot Construction as 

defined and described in Section 3.2.9 of the Master Agreement and attached thereto as Exhibit KK; 
 
2.1.7 The Temporary Access License for Survey / Geotech / Environmental Activities as 

defined and described in Section 3.2.11(a) of the Master Agreement and attached thereto as Exhibit BB; 
 
2.1.8 The Crossing Agreements as defined and described in Section 3.2.12 of the 

Master Agreement and attached thereto as Exhibit UU. 
 

  2.1.9 The Temporary Construction and Access License for Sanitary Sewer Work as 
defined and described in Section 3.2.11(b) of the Master Agreement and attached thereto as Exhibit BB-1. 
 
 2.2 Grant to City the following permanent Rights of Entry in accordance with and as described 
in Section 3.2 of the Master Agreement: 
 

2.2.1 The Storm Water Mitigation Easement as defined and described in Section 
3.2.2(b) of the Master Agreement and attached thereto as Exhibit FF; 

 
2.2.2 The Pedestrian Bridge Easement as defined and described in Section 3.2.4(b) of 

the Master Agreement and attached thereto as Exhibit HH; and 
 
2.2.3 The City Utility Easements as defined and described in Section 3.2.7 of the Master 

Agreement and attached thereto as Exhibit TT and Exhibit TT-1. 
 
  2.2.4 The 2nd & J Utility Easement as defined and described in Section 3.2.10 of the 
Master Agreement and attached thereto as Exhibit TT. 

 
2.3 Grant to City the Security Fencing License in accordance with and as defined and 

described in Section 3.2.8 of the Master Agreement and attached thereto as Exhibit JJ. 
 
 
ARTICLE III – CITY OBLIGATIONS 
 
 3.1 Plans. 
 

3.1.1 If any City C&M Work is not included in the City Work Final Design (as defined in 
the Master Agreement), City must furnish to BNSF four sets of plans and specifications for such City C&M 
Work (reduced size 11" x 17"), together with two copies of calculations, and two copies of specifications in 
English Units, for approval prior to commencement of any construction.  For each set of such plans and 
specifications submitted by City to BNSF, BNSF shall approve or reject such plans and specifications within 
thirty (30) days after BNSF's receipt thereof and, if rejected, the reasons for such rejection shall be set forth 
in reasonable detail.  Corrected plans and specifications shall be approved or rejected in the manner 
hereinbefore provided.  BNSF will give City final written approval of the plans and specifications 
substantially in the form of Exhibit B, attached hereto and incorporated herein by reference.  Upon BNSF's 
final written approval of the plans and specifications (the "Approved Plans"), the Approved Plans will 
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become part of this C&M Agreement and incorporated herein.  Any approval of the Approved Plans by 
BNSF shall in no way obligate BNSF in any manner with respect to the finished product design and/or 
construction.  Any approval by BNSF shall mean only that the Approved Plans meet the subjective 
standards of BNSF, and such approval by BNSF shall not be deemed to mean that the Approved Plans or 
construction is structurally sound and appropriate or that the Approved Plans meet applicable regulations, 
laws, statutes or local ordinances and/or building codes. 
 
  3.1.2 City must provide for and maintain minimum vertical and horizontal clearances, as 
required in the Contractor Requirements in Exhibit C, attached hereto and incorporated herein by 
reference, and as approved by BNSF as part of the City Work Final Design or any other Approved Plans. 
 

3.1.3 Prior to the start of any segment of City C&M Work on or affecting BNSF's 
property, City must provide to BNSF, and BNSF must approve, exact minimum vertical and horizontal 
clearances for such segment of City C&M Work being constructed pursuant to the City Work Final Design.  
Upon BNSF's approval of each segment of City C&M Work, BNSF and City agree to execute an 
amendment to this C&M Agreement incorporating the approved clearances into this C&M Agreement as 
Exhibit D ("Final Clearances").  City shall not deviate from the Final Clearances for the applicable 
segment of City C&M Work without the prior written approval of BNSF. 
 
  3.1.4 City or its contractor(s) must submit four (4) copies of any plans (including two sets 
of calculations in English Units) for proposed shoring, falsework or cribbing to be used over, under, or 
adjacent to BNSF's tracks to BNSF's Project Engineer (defined below) for approval.  The shoring, falsework 
or cribbing used by City Contractors (defined below) shall comply with all applicable requirements 
promulgated by state and federal agencies, departments, commissions and other legislative bodies. 
 
  3.1.5 (a) For purposes of notices required under this C&M to be made to BNSF's 
Project Engineer, Division Engineer, Manager Signal, and Director Engineering Services, the following 
contact information is in effect at the Effective Date:  
 

(i) BNSF's "Project Engineer" is: 
 

Gerald Maczuga 
Gerald.Maczuga@BNSF.com 
402-458-7537 (office) 
206-265-2427 (cell) 
402-458-4376 (fax) 

 
 
(ii) BNSF's "Division Engineer" is: 
 

Andrew Shearer 
Andrew.Shearer@BNSF.com 
402-458-7724 (office) 

 
 
(iii) BNSF's "Manager Signal" is: 
 

Mike Koetter 
Michael.Koetter@BNSF.com 
402-458-7504 (office) 
402-458-7590 (fax) 

 
 
(iv) BNSF's "Director Engineering Services" is: 

 
Tom Schmidt 
Thomas.Schmidt@BNSF.com 
913-551-4330 (office) 
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(b) The contact information in Section 3.1.5(a) may be changed from time to 
time in accordance with the notice provisions of Section 4.6 below. 
 
 3.2 Additional City Requirements. 
 
  3.2.1 City must supervise and inspect the operations of all City Contractors to assure 
compliance with the City Work Final Design and all other Approved Plans, the terms of this C&M 
Agreement and all communicated and applicable safety requirements of BNSF. 
 
  3.2.2 City must make any required applications and obtain all required permits and 
approvals for the City C&M Work. 
 
  3.2.3 City must acquire all rights of way necessary for the City C&M Work. 
 

3.2.4 City must furnish all labor, materials, tools and equipment for the performance of 
the City C&M Work. 
 
  3.2.5 City must advise BNSF's Project Engineer in writing of: (i) the completion date of 
each Right of Entry Work within thirty (30) days after each such completion date and (ii) the date on which 
City and/or City Contractor will meet with BNSF for the purpose of making final inspection of each Right of 
Entry Work. 
 
  3.2.6 City must notify and obtain prior authorization from BNSF's Project Engineer 
before entering BNSF's right-of-way for inspection, construction, maintenance, or any other purposes.  
Prior to performing any inspection, construction or maintenance with its own personnel, City shall:  comply 
with all of BNSF's communicated and applicable safety rules and regulations; require any City employee 
performing maintenance to complete the safety training program at the Website 
"contractororientation.com"; notify BNSF when, pursuant to the requirements of Exhibit C or Section 3.3.6 
below, flaggers are required to be present; and procure, and have approved by BNSF's Risk Management 
Department, Railroad Protective Liability insurance. 
 
  3.2.7 City agrees to reimburse BNSF for work of an emergency nature caused by City or 
City Contractors in connection with the City C&M Work which BNSF deems is reasonably necessary for the 
immediate restoration of railroad operations, or for the protection of persons or BNSF property.  Such 
emergency work may be performed by BNSF without prior approval of City and City agrees to fully 
reimburse BNSF for all such work. 
 
  3.2.8 The City C&M Work must be performed by City or City Contractors in a manner 
that will not endanger or interfere with the safe and timely operations of BNSF and its facilities. 
 
  3.2.9 City must include the following provisions in any contract with City Contractors: 

 
3.2.9.1 City Contractor is placed on notice that fiber optic, communication and 

other cable lines and systems (collectively, the "Lines") owned by various telecommunications companies 
may be buried on BNSF's property or right-of-way.  The locations of these Lines have been included on the 
plans based on information from the telecommunications companies.  City Contractor will be responsible 
for contacting BNSF's Project Engineer, BNSF's Manager Signal, and the telecommunications companies 
and notifying them of any work that may damage these Lines or facilities and/or interfere with their service.  
City Contractor must also mark all Lines shown on the plans or marked in the field in order to verify their 
locations.  City Contractor must also use all reasonable methods when working in the BNSF right-of-way or 
on BNSF property to determine if any other Lines (fiber optic, cable, communication or otherwise) may 
exist. 
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3.2.9.2 City Contractor will be responsible for the rearrangement of any facilities or 
Lines determined to interfere with the City C&M Work.  City Contractor must cooperate fully with any 
telecommunications company(ies) in performing such rearrangements. 
 

3.2.9.3 Failure to mark or identify these Lines will be sufficient cause for BNSF's 
Project Engineer to stop all or any part of the City C&M Work at no cost to City or BNSF until these items 
are completed. 
 

3.2.9.4  All City C&M Work performed within the limits of BNSF's right-of-way must 
be performed in a good and workmanlike manner in accordance with plans and specifications approved by 
BNSF. 
 

3.2.9.5 Changes or modifications during the City C&M Work that affect safety or 
BNSF operations must be subject to BNSF's approval. 
 

3.2.9.6 No work will be commenced within BNSF's right-of-way until each of the 
prime contractors employed in connection with the City C&M Work have (i) executed and delivered to 
BNSF a letter agreement in the form of Exhibit C-1(A) attached hereto and incorporated herein by 
reference, and (ii) delivered to and secured BNSF's approval of the required insurance. 
 

3.2.9.7 Notwithstanding the provisions of Section 3.2.9.6 above, solely for the 
temporary Rights of Entry described in Sections 2.1.1, 2.1.3, 2.1.4, and 2.1.5 above, no work will be 
commenced within BNSF's right-of-way until each of the prime contractors employed in connection with the 
City C&M Work under the referenced temporary Rights of Entry have (i) executed and delivered to BNSF a 
letter agreement in the form of Exhibit C-1(B) attached hereto and incorporated herein by reference, and 
(ii) delivered to and secured BNSF's approval of the required insurance. 
 

3.2.9.8 To facilitate scheduling for the City C&M Work, City Contractors shall give 
BNSF's Project Engineer eight (8) weeks' advance notice of the proposed times and dates for work 
windows, except in case of emergency, in which event City Contractors must notify BNSF's Project 
Engineer by telephone at (402) 458-7537 as soon as practicable and shall promptly thereafter follow up 
with written notice to BNSF's Project Engineer at City Contractor's earliest opportunity.  Notwithstanding the 
foregoing, in no event shall City or any City Contractors enter onto BNSF's property prior to receiving 
written approval for such entry from BNSF's Project Engineer.  BNSF and the City Contractors will establish 
mutually agreeable work windows for the City C&M Work.  BNSF has the right at any time to revise or 
change the work windows, due to train operations or service obligations.  BNSF will not be responsible for 
any additional costs and expenses resulting from a change in work windows.  Additional costs and 
expenses resulting from a change in work windows shall be accounted for in the contractor's expenses for 
the City C&M Work. 
 

3.3 Construction and Contractor Requirements. 
 

3.3.1 Contractor Requirements.  For the City C&M Work, City must comply, and cause 
all of its contractors (each a "City Contractor", and collectively the "City Contractors") to comply, with the 
obligations set forth in Exhibit C attached hereto and incorporated herein by reference, and cause all City 
Contractor(s) for such work to execute and deliver a Contractor Right of Entry ("CROE") in the form of 
Exhibit C-1(A) or Exhibit C-1(B), as applicable.  In addition, all City C&M Work must comply with all of the 
following requirements: 
 

3.3.2 Standards.  All City C&M Work must performed (i) in a good and workmanlike 
manner, (ii) in accordance with the applicable City Work Final Design or other Approved Plans, (iii) in 
conformance with applicable building codes and all applicable engineering, safety and any and all laws, 
statutes, regulations, ordinances, orders, covenants, restrictions, or decisions of any court of competent 
jurisdiction ("Legal Requirements"), (iv) in accordance with the accepted industry standards of care, skill 
and diligence, and (v) in such a manner as shall not adversely affect the structural integrity or maintenance 
of any BNSF improvements or other improvements on or near BNSF property, or any lateral support of any 
structures adjacent to or in the proximity of any BNSF improvements or BNSF property.  In addition, each 
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portion of the City C&M Work must be promptly commenced by the Party obligated hereunder to perform 
the same and thereafter diligently prosecuted to conclusion in its logical order and sequence.  Furthermore, 
any changes or modifications of the City C&M Work which affect BNSF will be subject to BNSF's written 
approval prior to the commencement of any such changes or modifications from BNSF's Project Engineer. 
 

3.3.3 Site Cleanup and Restoration.  City shall be responsible for all job site cleanup and 
restoration, including removal of all construction materials, concrete debris, surplus soil, refuse, 
contaminated soils, asphalt debris, litter and other waste materials resulting from the City C&M Work to the 
reasonable satisfaction of BNSF's Division Engineer. 
 

3.3.4 Safety/Security. 
 

3.3.4.1 During the City C&M Work, City, at City's sole cost, shall perform all 
activities and work in such a manner as to preclude personal injury or property damage to BNSF or any 
other party, and shall ensure that there is no interference with the railroad operations or other activities of 
BNSF, or anyone present on BNSF's property with the authority or permission of BNSF.  City shall not 
disturb any improvements of BNSF or BNSF's existing lessees, licensees, license beneficiaries or lien 
holders, if any, or interfere with the use of such improvements, except as permitted by Section 3.3.5 below. 
 

3.3.4.2 Prior to entering BNSF's property to perform the City C&M Work, City shall 
cause all City Contractor(s) to comply with all of BNSF's communicated and applicable safety and security 
rules and regulations and complete the safety training program at the Website 
"www.contractororientation.com" or then-current program designated by BNSF (the "Safety Orientation") 
and eRAILSAFE or then-current security program designated by BNSF (the "Security Orientation") within 
one year prior to entering upon BNSF's property.  Additionally, City must ensure that each and every 
employee of all City Contractors possess a card certifying completion of the Safety Orientation and the 
Security Orientation prior to entering upon BNSF's property.  City must renew the Safety Orientation and 
Security Orientation annually. 
 

3.3.4.3 City must supervise and inspect the activities of all City Contractors 
entering onto BNSF's property to perform the City C&M Work, and assure compliance with the applicable 
Approved Plans, the terms of this C&M Agreement, and all communicated and applicable safety 
requirements of BNSF.  BNSF will have the right to stop work if any of the following events take place: (i) If 
BNSF determines that proper supervision and inspection are not being performed by City at any time 
during the City C&M Work, (ii) any City Contractor performs any work in a manner contrary to the 
applicable Approved Plans; (iii) any City Contractor, in BNSF's opinion, prosecutes its work in a manner 
which is hazardous to BNSF property, facilities, personnel, or the safe and expeditious movement of 
railroad traffic; or (iv) the insurance described herein or in Exhibit C-1(A) or Exhibit C-1(B), as applicable, 
is canceled or expires.  The work stoppage will continue until all necessary actions are taken by City to 
rectify the situation to the satisfaction of BNSF's Division Engineer or until additional insurance has been 
delivered to and accepted by BNSF.  Any such work stoppage under this provision will not give rise to any 
liability on the part of BNSF.  BNSF's right to stop the work is in addition to any other rights BNSF may 
have under this C&M Agreement or an applicable Right of Entry.  In the event that BNSF desires to stop 
work, BNSF agrees to immediately notify City.  Notwithstanding the foregoing, BNSF has no duty or 
obligation to observe or inspect, or to halt work by any City Contractor on BNSF's property, it being solely 
City's responsibility to ensure that work performed by any City Contractor is conducted in compliance with 
the terms of this C&M Agreement, all Legal Requirements and the applicable Approved Plans. 
 

3.3.5 Disturbance of Improvements.  City will be responsible at no cost to BNSF to 
locate and make any adjustments necessary to any wire lines, pipe lines, or other utilities, fences, 
buildings, improvements or other facilities located within BNSF's property (collectively, "Other 
Improvements").  City must contact the owner(s) of the Other Improvements notifying them of any work 
that may damage these Other Improvements and/or interfere with their service and, if required, obtain the 
owner's written approval prior to so affecting the Other Improvements.  City must mark all BNSF 
improvements and Other Improvements on the applicable Approved Plans and mark all BNSF 
improvements and Other Improvements in the field in order to verify their locations.  City must also use all 
reasonable methods when working on or near BNSF's property to determine if any BNSF improvements or 
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Other Improvements (fiber optic, cable, communication or otherwise) may exist.  Failure to mark or identify 
any BNSF improvements or Other Improvements will be sufficient cause for BNSF to stop construction at 
no cost to BNSF until such items are completed.  City must make all adjustments and other work described 
in this Section 3.3.5, including without limitation adjustments to Other Improvements and work on and 
affecting BNSF property, in a manner that does not adversely impact utility service to BNSF.  City shall use 
commercially reasonable efforts to cause, at its expense, any utilities for its operations to be separately 
metered from utilities serving BNSF's operations by the date set forth on the Timeline (as defined in the 
Master Agreement). 
 

3.3.6 Flagging.  Subject to modification in writing by BNSF's Division Engineer, no City 
Contractor shall conduct any activities on, or be present on, any portion of BNSF's property that is within 
twenty-five (25) feet of any active railroad track or where any such activities have the potential to foul any 
active railroad track, except in the presence of a flagger.  In addition to and not in limitation of the 
foregoing, City shall, and shall cause its City Contractors to, comply with all BNSF requirements concerning 
flagging, including without limitation the provisions of Section 1.05 of Exhibit C.  BNSF shall arrange for the 
presence of flaggers as soon as practicable after receipt of notice from City in accordance with Section 
1.05.01 of Exhibit C; provided, however, BNSF shall not be held responsible for City delays when flaggers 
are not available. 
 

3.3.7 Flagging Costs.  Flagging costs of the Included BNSF Work (as defined in the 
Master Agreement) are the responsibility of BNSF to the extent described in Section 2.2(i) of the Master 
Agreement.  All other flagging costs, including without limitation flagging costs for City C&M Work, BNSF 
Additional Cost Work and any other work that is or becomes a part of the West Haymarket Project, shall be 
at City's cost and expense; provided, however, to the extent BNSF is performing work requiring flagging 
that is the responsibility of BNSF (under the first sentence of this Section 3.3.7) at the same time and in 
the same location as the City C&M Work, BNSF Additional Cost Work and/or any other work that is or 
becomes a part of the West Haymarket Project, such flagging costs and expenses shall be deemed to be 
part of the Included BNSF Work.  Notwithstanding the foregoing, however, if the City C&M Work, BNSF 
Additional Cost Work or any other work that is or becomes part of the West Haymarket Project is of such 
magnitude that additional flaggers or additional flagging time is required, then City shall be responsible for 
all flagging costs and expenses for such incremental flaggers and additional flagging time as BNSF 
Additional City Cost Work.  As further described in Section 1.05.03c of Exhibit C, the governmental 
flagging rate in effect at the time of performance by the flaggers will be used to calculate flagging costs.  As 
more particularly described in Section 2.7.2 of the Master Agreement and also in the Escrow Agreement 
(as defined in the Master Agreement), City shall deposit additional amounts, including amounts for 
estimated flagging costs, into escrow for BNSF Additional City Cost Work. 
 

3.3.8 No Unauthorized Tests or Digging.  No City Contractor shall conduct any tests, 
investigations or any other activity using mechanized equipment and/or machinery, or place or store any 
mechanized equipment, tools or other materials, within twenty-five (25) feet of the centerline of any railroad 
track on BNSF's property, except after City has obtained written approval from BNSF Director Engineering 
Services, and then only in strict accordance with the terms and any conditions of such approval. 
 

3.3.9 Drainage.  Any and all cuts and fills, excavations or embankments as part of the 
City C&M Work shall be deemed to be a part of the City C&M Work and shall be made by City in such 
manner, form and to the extent as will provide adequate drainage of and from BNSF's property and any 
adjoining BNSF right of way.  Wherever any such fill or embankment shall or may obstruct the natural and 
pre-existing drainage from either or both BNSF's property and BNSF's adjoining right of way, City shall 
construct such culverts or drains to preserve such natural and pre-existing drainage, and such culverts or 
drains shall also be deemed to be a part of the City C&M Work.  City shall wherever necessary with respect 
to the City C&M Work, construct extensions of existing drains, culverts or ditches through or along BNSF's 
property (which extensions will also be deemed to be a part of the City C&M Work), such extensions to be 
of adequate sectional dimensions to preserve flowage of drainage or other waters, and/or material and 
workmanship equally as good as those now existing. 
 

3.3.10 Liens.  City shall promptly pay and discharge any and all liens arising out of any 
construction done, suffered or permitted to be done by City.  BNSF is hereby authorized to post any notices 
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or take any other action upon or with respect to BNSF's property that is or may be permitted by Legal 
Requirements to prevent the attachment of any such liens to any portion of BNSF's property; provided, 
however, that failure of BNSF to take any such action shall not relieve City of any obligation or liability 
under this Section or any other section of this C&M Agreement.  City shall include in its contracts with all 
City Contractors, and require all contractors performing any work on BNSF's property or providing materials 
to include in their contracts with their subcontractors, a notice and acknowledgement by the party providing 
work or materials that BNSF is not liable for any amounts due such contractor or contractors and waiving 
any right to place a lien on BNSF's property. 
 
 3.4 Environmental Compliance and Notification. 
 

3.4.1 Compliance with Environmental Laws.  City shall cause its contractors and 
employees to strictly comply with all federal, state and local environmental laws and regulations in its use of 
BNSF's property, including, but not limited to, the Resource Conservation and Recovery Act, as amended 
(RCRA), the Clean Water Act, the Oil Pollution Act, the Hazardous Materials Transportation Act, CERCLA 
(collectively, the "Environmental Laws") with respect to the BNSF property.  City and its contractors, if 
any, shall not maintain a "treatment," "storage," "transfer" or "disposal" facility, or "underground storage 
tank," as those terms are defined by Environmental Laws, on BNSF's property.  City and its contractors, if 
any, shall not handle, transport, release or suffer the release of "hazardous waste" or "hazardous 
substances", as "hazardous waste" and "hazardous substances" may now or in the future be defined by 
any Environmental Laws, except as may be pre-existing in BNSF's property and as encountered in the City 
C&M Work and then only in compliance with Environmental Laws and the SMP (defined below), and shall 
not use any soils or other materials containing hazardous waste or hazardous substances in connection 
with the City C&M Work, or otherwise bring any hazardous waste or hazardous substances onto any BNSF 
property. 
 

3.4.2 Notice of Release.  City shall give BNSF immediate notice to BNSF's Resource 
Operations Center at (800) 832-5452 in the event of any release of hazardous substances on or from 
BNSF's property, violation of Environmental Laws, or inspection or inquiry by governmental authorities 
charged with enforcing Environmental Laws with respect to City's use of BNSF's property.  City shall use 
best efforts to promptly respond to any release arising from or related to its activities contemplated in this 
C&M Agreement only in compliance with Environmental Laws and the SMP.  City shall also give BNSF 
notice of all measures undertaken on City's behalf to investigate, remediate, respond to or otherwise cure 
such release or violation. 
 

3.4.3 Remediation of Release.  In the event City has notice of a release or violation of 
Environmental Laws which occurred or may occur as a result of City's activities contemplated in this C&M 
Agreement, City shall take timely measures to investigate, remediate, respond to or otherwise cure as 
required by applicable law such release or violation affecting BNSF's property or improvements.  If during 
the City C&M Work, soils or other materials considered to be environmentally contaminated are exposed, 
City will remove and safely dispose of said contaminated soils only in compliance with Environmental Laws 
and the SMP.  Determination of soils contamination and applicable disposal procedures thereof will be 
made only by an agency having the capacity and authority to make such a determination.  
 

3.4.4 Evidence of Compliance.  City agrees to periodically to furnish BNSF upon written 
request with reasonable proof that it is in compliance with this Article III, Section 3.4.  
 
  3.4.5 Soil Management Plan.  In addition to the other obligations of City and City 
Contractors as set forth herein, including but not limited to the provisions of Exhibit C and, as applicable, 
Exhibit C-1(A) or Exhibit C-1(B), the Soil Management Plan attached hereto as Exhibit E ("SMP") sets 
forth additional obligations of City and BNSF with respect to the proper management of impacted 
environmental media during the Development Period (as defined in the Master Agreement). 
 

3.5 Timing. 
 

3.5.1 City will use commercially reasonable efforts to perform all City C&M Work in 
accordance with the Timeline. 
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3.5.2 BNSF and City mutually agree that no construction activities for the City C&M 

Work, nor future maintenance of any improvements which have a reasonable likelihood to delay train traffic 
on BNSF's main lines, will be permitted during the fourth quarter of each calendar year.  Emergency work 
will be permitted only upon prior notification to BNSF's Network Operations Center (telephone number: 800 
832-5452).  BNSF and City mutually understand and agree that trains cannot be subjected to delay during 
this time period. 
 

3.6 Indemnifications. 
 

3.6.1 TO THE FULLEST EXTENT PERMITTED BY LAW, CITY SHALL, AND SHALL 
CAUSE CITY'S CONTRACTORS TO, RELEASE, INDEMNIFY, DEFEND AND HOLD HARMLESS BNSF 
AND BNSF'S AFFILIATED COMPANIES, PARTNERS, SUCCESSORS, ASSIGNS, LEGAL 
REPRESENTATIVES, OFFICERS, DIRECTORS, SHAREHOLDERS, EMPLOYEES AND AGENTS FOR, 
FROM AND AGAINST ANY AND ALL CLAIMS, LIABILITIES, FINES, PENALTIES, COSTS, DAMAGES, 
LOSSES, LIENS, CAUSES OF ACTION, SUITS, DEMANDS, JUDGMENTS AND EXPENSES 
(INCLUDING, WITHOUT LIMITATION, COURT COSTS AND ATTORNEYS' FEES) OF ANY NATURE, 
KIND OR DESCRIPTION OF ANY PERSON (INCLUDING, WITHOUT LIMITATION, THE EMPLOYEES 
OF THE PARTIES HERETO) OR ENTITY DIRECTLY OR INDIRECTLY (COLLECTIVELY, 
"LIABILITIES") ARISING OUT OF, RESULTING FROM OR CAUSALLY RELATED TO (IN WHOLE OR 
IN PART): 
 

(i) ANY RIGHTS OR INTERESTS GRANTED TO CITY OR ANY CITY 
PARTY (DEFINED BELOW) PURSUANT TO THIS C&M AGREEMENT, THE RIGHTS OF ENTRY, OR 
THE LICENSES AND/OR EASEMENTS GRANTED TO CITY PURSUANT TO THIS C&M AGREEMENT;  
 

(ii) THE USE, OCCUPANCY OR PRESENCE OF CITY AND/OR CITY 
CONTRACTORS AND THEIR RESPECTIVE SUBCONTRACTORS, EMPLOYEES OR AGENTS (SUCH 
CITY CONTRACTORS, SUBCONTRACTORS, EMPLOYEES AND AGENTS BEING REFERRED TO 
INDIVIDUALLY AS A "CITY PARTY" AND COLLECTIVELY, THE "CITY PARTIES") AND/OR ANY 
WORK PERFORMED BY CITY OR ANY CITY PARTY IN, ON, OR ABOUT BNSF'S PROPERTY OR 
RIGHT-OF-WAY AND/OR THE WEST HAYMARKET PROJECT, INCLUDING, WITHOUT LIMITATION, 
OPERATION OF THE PEDESTRIAN BRIDGE, SECURITY FENCING (AS DEFINED IN THE MASTER 
AGREEMENT), OR STORM WATER MITIGATION (AS DEFINED IN THE MASTER AGREEMENT) BY 
CITY;  
 

(iii) ANY ENVIRONMENTAL MATTERS ARISING FROM THE WEST 
HAYMARKET PROJECT AND/OR AFFECTING THE PROJECT AREA OR ANY PROPERTY 
ADJACENT THERETO; 
 

(iv) ANY AND ALL CLAIMS BROUGHT BY ANY PARTY RELATED TO OR 
ARISING FROM THE ACQUISITION AND/OR DEVELOPMENT OF ANY AND ALL PROPERTY AS 
PART OF THE WEST HAYMARKET PROJECT, INCLUDING WITHOUT LIMITATION PROPERTY 
DESCRIBED IN THIS C&M AGREEMENT, THE MASTER AGREEMENT, THE EXCHANGE 
AGREEMENT, AND/OR THE RIGHTS OF ENTRY AGREEMENTS; 
 

(v) THE CONDITION OF THE REPLACEMENT BNSF PROPERTY, INCLUDING 
WITHOUT LIMITATION ANY AND ALL CLAIMS RELATED TO OR ARISING FROM THE EXISTENCE 
OF ANY THIRD PARTY RESERVED RIGHTS AND/OR ANY THIRD PARTY'S EXERCISE OF ITS 
RESERVED RIGHTS; 
 

(vi) ANY DAMAGE TO OR DESTRUCTION OF ANY 
TELECOMMUNICATION LINES IN CONNECTION WITH THE WEST HAYMARKET PROJECT BY CITY 
OR ANY CITY PARTY, INCLUDING BUT NOT LIMITED TO (A) ANY INJURY TO OR DEATH OF ANY 
PERSON EMPLOYED BY OR ON BEHALF OF ANY TELECOMMUNICATIONS COMPANY, AND/OR 
ITS CONTRACTORS, AGENTS AND/OR EMPLOYEES AS A RESULT OF SUCH DAMAGE OR 
DESTRUCTION, AND/OR (B) ANY CLAIM OR CAUSE OF ACTION FOR ALLEGED LOSS OF PROFITS 
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OR REVENUE BY, OR LOSS OF SERVICE BY A CUSTOMER OR USER OF SUCH 
TELECOMMUNICATION COMPANY(IES) AS A RESULT OF SUCH DAMAGE OR DESTRUCTION; 
 

(vii) CITY'S OR ANY CITY PARTY'S BREACH OF THE TERMS AND 
CONDITIONS OF THIS C&M AGREEMENT, THE RIGHTS OF ENTRY, OR THE LICENSES AND/OR 
EASEMENTS GRANTED TO CITY PURSUANT TO THE MASTER AGREEMENT; 
 

(viii) ANY ACT OR OMISSION OF CITY OR ITS OFFICERS, AGENTS, 
INVITEES, EMPLOYEES OR CONTRACTORS, OR A CITY PARTY, OR ANYONE DIRECTLY OR 
INDIRECTLY EMPLOYED BY ANY OF THEM, OR ANYONE THEY CONTROL OR EXERCISE 
CONTROL OVER. 
 

THE LIABILITY ASSUMED BY CITY AND THE CITY CONTRACTORS WILL 
NOT BE AFFECTED BY THE FACT, IF IT IS A FACT, THAT ANY DAMAGE, DESTRUCTION, INJURY 
OR DEATH WAS OCCASIONED BY OR CONTRIBUTED TO BY THE NEGLIGENCE OF BNSF, ITS 
AGENTS, SERVANTS, EMPLOYEES OR OTHERWISE, BUT EXCLUDING CLAIMS WHOLLY CAUSED 
BY BNSF'S SOLE NEGLIGENCE AND EXCLUDING CLAIMS TO THE EXTENT THAT SUCH CLAIMS 
ARE CAUSED BY THE WILLFUL MISCONDUCT OR GROSS NEGLIGENCE OF BNSF. 
 

3.6.2 FURTHER, TO THE FULLEST EXTENT PERMITTED BY LAW, CITY SHALL, 
AND SHALL CAUSE CITY'S CONTRACTORS TO, NOW AND FOREVER WAIVE ANY AND ALL 
CLAIMS, REGARDLESS OF WHETHER SUCH CLAIMS ARE BASED ON STRICT LIABILITY, 
NEGLIGENCE OR OTHERWISE, THAT BNSF IS AN "OWNER", "OPERATOR", "ARRANGER", OR 
"TRANSPORTER" WITH RESPECT TO THE EXCHANGE PROPERTIES (AS DEFINED IN THE 
EXCHANGE AGREEMENT), OR THE WEST HAYMARKET PROJECT AND/OR THE PROJECT AREA 
OR ANY PROPERTY ADJACENT THERETO, FOR THE PURPOSES OF CERCLA OR OTHER 
ENVIRONMENTAL LAWS.  CITY WILL, AND WILL CAUSE CITY'S CONTRACTORS TO, INDEMNIFY, 
DEFEND AND HOLD BNSF HARMLESS FROM ANY AND ALL SUCH CLAIMS REGARDLESS OF THE 
NEGLIGENCE OF BNSF.  CITY FURTHER AGREES THAT THE USE OF THE EXCHANGE 
PROPERTIES, OR THE WEST HAYMARKET PROJECT AND/OR THE PROJECT AREA OR ANY 
PROPERTY ADJACENT THERETO, AS CONTEMPLATED BY THIS C&M AGREEMENT SHALL NOT 
IN ANY WAY SUBJECT BNSF TO CLAIMS THAT BNSF IS OTHER THAN A COMMON CARRIER FOR 
PURPOSES OF ENVIRONMENTAL LAWS AND EXPRESSLY AGREES TO INDEMNIFY, DEFEND, AND 
HOLD BNSF HARMLESS FOR ANY AND ALL SUCH CLAIMS.  IN NO EVENT SHALL BNSF BE 
RESPONSIBLE FOR THE ENVIRONMENTAL CONDITION OF THE EXCHANGE PROPERTIES, OR 
THE WEST HAYMARKET PROJECT AND/OR THE PROJECT AREA, OR ANY PROPERTY ADJACENT 
THERETO.  
 

3.6.3 FURTHER, TO THE FULLEST EXTENT PERMITTED BY LAW, CITY AGREES, 
AND SHALL CAUSE CITY'S CONTRACTORS TO AGREE, REGARDLESS OF ANY NEGLIGENCE OR 
ALLEGED NEGLIGENCE OF BNSF, TO INDEMNIFY, DEFEND AND HOLD HARMLESS BNSF 
AGAINST AND ASSUME THE DEFENSE OF ANY LIABILITIES ASSERTED AGAINST OR SUFFERED 
BY BNSF UNDER OR RELATED TO THE FEDERAL EMPLOYERS' LIABILITY ACT ("FELA") 
WHENEVER EMPLOYEES OF CITY OR ANY OF ITS AGENTS, INVITEES, OR CONTRACTORS CLAIM 
OR ALLEGE THAT THEY ARE EMPLOYEES OF BNSF OR OTHERWISE.  THIS INDEMNITY SHALL 
ALSO EXTEND, ON THE SAME BASIS, TO FELA CLAIMS BASED ON ACTUAL OR ALLEGED 
VIOLATIONS OF ANY FEDERAL, STATE OR LOCAL LAWS OR REGULATIONS, INCLUDING BUT 
NOT LIMITED TO THE SAFETY APPLIANCE ACT, THE LOCOMOTIVE INSPECTION ACT, THE 
OCCUPATIONAL SAFETY AND HEALTH ACT, THE RESOURCE CONSERVATION AND RECOVERY 
ACT, AND ANY SIMILAR STATE OR FEDERAL STATUTE.  
 

3.6.4 City agrees that its obligations under the provisions of this Section 3.6 expressly 
includes claims related to property related to the West Haymarket Project that was formerly, but not 
currently, owned by BNSF and BNSF's predecessors-in-interest.  City's indemnification obligations herein 
shall be in addition to, and not in limitation of, City's indemnification obligations pursuant to the terms and 
provisions of the Master Agreement, the Exchange Agreement and the Rights of Entry agreements. 
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3.7 Waiver of Municipal and Sovereign Immunity.  To the fullest extent permitted by law, City 
waives its municipal immunity and its sovereign immunity with respect to BNSF for matters arising out of 
the West Haymarket Project, the Master Agreement, the Exchange Agreement, the Rights of Entry 
agreements, and this C&M Agreement, including, without limitation, (i) for environmental and other 
conditions of the Replacement BNSF Property that City is conveying to BNSF pursuant to the Master 
Agreement and the Exchange Agreement; (ii) for environmental and other conditions of the real property 
that BNSF is quitclaiming to City pursuant to the Master Agreement and the Exchange Agreement and of 
property related to the West Haymarket Project that was formerly, but not currently, owned by BNSF and 
BNSF's predecessors-in-interest, including remediation costs beyond Nebraska Department of 
Environmental Quality Title 200 funds ("Title 200 Funding"); (iii) for claims arising out of work performed by 
City or its contractors pursuant to the provisions of this C&M Agreement, the Master Agreement, the 
Exchange Agreement, the Rights of Entry agreements, and the Exchange Agreement; and (iv) for claims 
arising out of continuing rights of City to enter onto property of BNSF, including work performed by City and 
City Contractors on such property of BNSF.  Any lawful waiver of City's sovereign immunity herein shall be 
in addition to, and not in limitation of, any lawful waiver of City's sovereign immunity pursuant to the terms 
and provisions of the Master Agreement, the Exchange Agreement, and the Rights of Entry agreements. 
 
 3.8 Insurance Obligations. 
 

3.8.1 During the Development Period, City shall, at its sole cost and expense, procure 
and maintain the following insurance: 
 

 3.8.1.1 Commercial General Liability Insurance.  This insurance shall contain 
broad form contractual liability in an amount of at least $25,000,000 per occurrence and an aggregate limit 
of $50,000,000, but in no event less than the amount otherwise carried by City.  Coverage must be 
purchased on a post 1998 ISO occurrence form or equivalent and include coverage for, but not limited to, 
the following: 

 
 Bodily Injury and Property Damage 
 Personal Injury and Advertising Injury 
 Fire legal liability 
 Products and completed operations 

 
This policy shall also contain the following endorsements, which shall be indicated on the 
certificate of insurance: 
 

 The definition of insured contract shall be amended to remove any 
exclusion or other limitation for any work being done within 50 feet of 
railroad property. 

 Waiver of subrogation in favor of and acceptable to Railroad. 
 Additional insured endorsement in favor of and acceptable to Railroad 
 Separation of insureds. 
 The policy shall be primary and non-contributing with respect to any 

insurance carried by Railroad.   
 

It is agreed that the workers' compensation and employers' liability related exclusions in 
the Commercial General Liability insurance policy(s) required herein are intended to apply 
to employees of the policy holder and shall not apply to Railroad employees. 

 
3.8.1.2 Business Automobile Insurance.  This insurance shall contain a combined 

single limit of at least $1,000,000 per occurrence, and include coverage for, but not limited to the following: 
 

 Bodily injury and property damage 
 Any and all vehicles owned, used or hired 

 
This policy shall also contain the following endorsements or language, which shall be 
indicated on the certificate of insurance: 
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 Waiver of subrogation in favor of and acceptable to Railroad. 
 Additional insured endorsement in favor or and acceptable to Railroad. 
 Separation of insureds. 
 The policy shall be primary and non-contributing with respect to any 

insurance carried by Railroad.   
 

3.8.1.3 Workers' Compensation and Employers' Liability Insurance.  This 
insurance shall include coverage for, but not limited to: 
 

 City's statutory liability under the workers' compensation laws of the 
state(s) in which the work is to be performed.  If optional under State law, 
the insurance must cover all employees anyway. 

 Employers' Liability (Part B) with limits of at least $500,000 each accident, 
$500,000 by disease policy limit, $500,000 by disease each employee. 

 
This policy shall also contain the following endorsements or language, which shall be 
indicated on the certificate of insurance: 

 
 Waiver of subrogation in favor of and acceptable to Railroad. 

 
3.8.1.4 Railroad Protective Liability Insurance.  This insurance shall name only the 

Railroad as the Insured with coverage of at least $5,000,000.00 per occurrence and $10,000,000.00 in the 
aggregate.  The policy shall be issued on a standard ISO form CG 00 35 10 93 and include the following: 
 

 Endorsed to include the Pollution Exclusion Amendment (ISO form CG 28 
31 10 93)  

 Endorsed to include the Limited Seepage and Pollution Endorsement. 
 Endorsed to remove any exclusion for punitive damages. 
 No other endorsements restricting coverage may be added. 
 The original policy must be provided to Railroad prior to performing any 

work or services under this C&M Agreement 
 

In lieu of providing a Railroad Protective Liability Policy, City may participate in BNSF's 
Blanket Railroad Protective Liability Insurance Policy available to City and City Contractors.  
 

3.8.1.5 Other Requirements: 
 

All policies (applying to coverage listed above) must not contain an exclusion for 
punitive damages and certificates of insurance must reflect that no exclusion exists.  
 

City agrees to waive its right of recovery against Railroad for all claims and suits 
against Railroad, except for claims and suits arising wholly out of the sole negligence, or to the extent 
caused by the gross negligence or willful misconduct, of Railroad.  In addition, its insurers, through the 
terms of the policy or policy endorsement, waive their right of subrogation against Railroad for all claims 
and suits, except for claims and suits arising wholly out of the sole negligence, or to the extent caused by 
the gross negligence or willful misconduct, of Railroad.  The certificate of insurance must reflect the waiver 
of subrogation endorsement.  City further waives its right of recovery, and its insurers also waive their right 
of subrogation against Railroad for loss of its owned or leased property or property under City's care, 
custody or control, except for rights of recovery and rights of subrogation arising wholly out of the sole 
negligence, or to the extent caused by the gross negligence or willful misconduct, of Railroad.  
 

City is allowed to self-insure up to $250,000 per occurrence and $250,000 
aggregate on General Liability and Automotive Liability and up to $500,000 per occurrence and $500,000 
aggregate on Worker's Compensation Liability without the prior written consent of Railroad.  Any 
deductible, self-insured retention or other financial responsibility for claims must be covered directly by City 
in lieu of insurance.  Any and all Railroad Liabilities that would otherwise, in accordance with the provisions 
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of this C&M Agreement, be covered by insurance will be covered as if City elected not to include a 
deductible, self-insured retention or other financial responsibility for claims.  
 

Prior to commencing the City C&M Work, City must furnish to Railroad acceptable 
certificate(s) of insurance including an original signature of the authorized representative evidencing the 
required coverage, endorsements, and amendments.  The policy(ies) must contain a provision that 
obligates the insurance company(ies) issuing such policy(ies) to notify Railroad in writing at least 30 days 
prior to any cancellation, non-renewal, substitution or material alteration.  This cancellation provision must 
be indicated on the certificate of insurance.  Upon request from Railroad, a certified duplicate original of 
any required policy must be furnished.  Certificate(s) should be sent to the following address: 
 

Ebix BPO 
PO Box 12010-BN 
Hemet, CA  92546-8010 
Fax number: 951-652-2882 
Email: bnsf@ebix.com 

 
Upon notification to BNSF of cancellation, non-renewal, substitution or material 

alteration of any such policy(ies), BNSF shall have the option to (i) if feasible, pay, on behalf of the City, 
any and all such premiums, penalties, fees or expenses necessary to keep such policy(ies) in full force and 
effect; or (ii) in the event that such policy(ies) cannot be kept in full force and effect, enter into the open 
market and procure such policy(ies) of insurance on behalf of City as required by this C&M Agreement at 
the then-current market rate.  Upon any of the above occurrences, BNSF shall invoice the City for 
reimbursement of all such premiums, penalties, fees or expenses advanced on City's behalf plus an 
additional fifteen (15%) of such advanced amounts as remuneration for BNSF's overhead.  Such amounts 
advanced by BNSF shall be paid by City within thirty (30) days after delivery of a statement for such 
expense.  Any insurance policy must be written by a reputable insurance company reasonably acceptable 
to Railroad or with a current Best's Guide Rating of A- and Class VII or better, and authorized to do 
business in the state(s) in which the service is to be provided.  
 

City represents that this C&M Agreement has been thoroughly reviewed by its 
insurance agent(s)/broker(s), who have been instructed by City to procure the insurance coverage required 
by this C&M Agreement.  Allocated Loss Expense must be in addition to all policy limits for coverages 
referenced above.  City represents that it understands and its insurance agent(s)/broker(s) have been 
informed that the City's insurance coverage being procured by City herein is to protect, defend, indemnify 
and hold harmless BNSF from any and all Liabilities, as such term is defined herein, that may arise in 
connection with this C&M Agreement and City, to the fullest extent allowed by law, waives its sovereign 
and municipal immunity and any caps or limitations on legal liability that may result therefrom.   
 

Not more frequently than once every five years, Railroad may reasonably modify 
the required insurance coverage to reflect then-current risk management practices in the railroad industry 
and underwriting practices in the insurance industry. 
 

If any portion of the operation is to be subcontracted by City, City must require that 
City Contractors provide and maintain the insurance coverages set forth herein, naming Railroad as an 
additional insured; provided, however, that policy limits for Commercial General Liability Insurance may be 
reduced to $5,000,000 per occurrence and an aggregate limit of $10,000,000, but in no event less than the 
amount otherwise carried by the City Contractor.  In addition, City must require that City Contractor release, 
defend and indemnify Railroad to the same extent and under the same terms and conditions as City is 
required to release, defend and indemnify Railroad herein.  
 

Failure to provide evidence as required by this Section 3.8 will entitle, but not 
require, Railroad to immediately suspend, until such default is cured, any and/or all work under this C&M 
Agreement, including without limitation: (i) BNSF Work, (ii) City C&M Work, and (iii) any other work on or 
affecting any BNSF property, subject to termination as provided in the Master Agreement.  Acceptance of a 
certificate that does not comply with this section will not operate as a waiver of City's obligations hereunder. 
 

EXHIBIT B to A133-2009 
Page 13 of 54



The fact that insurance (including, without limitation, self-insurance) is obtained by 
City will not be deemed to release or diminish the liability of City including, without limitation, liability under 
the indemnity provisions of this C&M Agreement.  Damages recoverable by Railroad will not be limited by 
the amount of the required insurance coverage. 
 

For purposes of this Section 3.8, Railroad means "Burlington Northern Santa Fe, 
LLC", "BNSF Railway Company" and the subsidiaries, successors, assigns and affiliates of each. 
 

3.8.2 During the Post-Development Period (as defined in the Master Agreement), City 
shall, and shall require City Contractors to, at City's sole cost and expense, procure and maintain the 
insurance coverages listed in the applicable Rights of Entry, continuing thereafter so long as the C&M 
Agreement and/or any Right of Entry agreement is in effect. 
 

3.9 Adherence to Timeline.  City must require City Contractors to reasonably adhere to the 
Timeline.  The Parties mutually agree that BNSF's failure to complete the BNSF Work in accordance with 
the Timeline due to inclement weather or unforeseen railroad emergencies will not constitute a breach of 
this C&M Agreement by BNSF and will not subject BNSF to any liability.  Regardless of the requirements of 
the Timeline, BNSF reserves the right to reallocate the labor forces assigned to complete the BNSF Work 
in the event of an emergency to provide for the immediate restoration of railroad operations (BNSF or its 
related railroads) or to protect persons or property on or near any BNSF owned property.  BNSF will not be 
liable for any additional costs or expenses resulting from any such reallocation of its labor forces.  The 
Parties mutually agree that any reallocation of labor forces by BNSF pursuant to this provision and any 
direct or indirect consequences or costs resulting from any such reallocation will not constitute a breach of 
this C&M Agreement by BNSF. 
 
 
ARTICLE IV – MISCELLANEOUS 
 

4.1 Any books, papers, receipts, and accounts of the Parties relating to the City C&M Work 
and the BNSF Additional City Cost Work will at all reasonable times and upon reasonable prior written 
notice be open to inspection and audit by the agents and authorized representatives of the Parties for a 
period of one (1) year after the date of the final disbursement from the Escrow Account. 
 

4.2 The terms and conditions of indemnification and liability provisions of Sections 3.6 and 3.7 
shall survive expiration or termination of this C&M Agreement, the Master Agreement and the Exchange 
Agreement, and all Closings under the Exchange Agreement. 
 

4.3 The covenants and provisions of this C&M Agreement are binding upon and inure to the 
benefit of the successors and assigns of the Parties.  Notwithstanding the preceding sentence, neither 
Party may assign its rights and obligations hereunder without the prior written consent of the other Party.  
Any permitted assignment shall not terminate the liability of the assigning Party, unless a specific release of 
such liability in writing is given and signed by the other Party.  Notwithstanding any contrary provision 
herein; City shall have the right to assign this C&M Agreement to the West Haymarket Joint Public Agency, 
a Nebraska joint public agency ("JPA") without further consent of BNSF provided (i) City delivers prior 
written notification to BNSF of the assignment, (ii) City and JPA enters into BNSF's then-standard Consent 
to Assignment form, pursuant to which City will remain jointly and severally liable for all of City's obligations 
hereunder, including without limitation City's liability and indemnification obligations; provided that BNSF 
agrees it will first send any claim or notice of default to JPA and will not pursue any action against City until 
thirty (30) days after the date of such claim or notice to JPA, unless failure to pursue action against City 
during such time would otherwise prejudice BNSF's rights, and (iii) City's entire interest under the Master 
Agreement, the Exchange Agreement, and all Rights of Entry agreements are assigned at the same time to 
JPA. 
 

4.4 This C&M Agreement shall be in effect for so long as the Master Agreement and/or any 
Right of Entry is in effect; provided, however, that if the Master Agreement and all Rights of Entry have 
expired or been terminated, BNSF has the right to terminate this C&M Agreement upon written notice to 
City. 
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4.5 Neither termination nor expiration of this C&M Agreement will release either Party from any 

liability or obligation under this C&M Agreement, whether of indemnity or otherwise, resulting from any acts, 
omissions or events happening prior to the date of termination or expiration. 
 

4.6 Any notice required or permitted to be given hereunder by one Party to the other shall be in 
writing and the same shall be given and shall be deemed to have been served and given if: (i) placed in the 
United States mail, certified, return receipt requested, or (ii) deposited into the custody of a nationally 
recognized overnight delivery service, addressed to the Party to be notified at the address for such Party 
specified below, or to such other address as the Party to be notified may designate by giving the other 
Party no less than thirty (30) days' advance written notice of such change in address. 
 
If to BNSF: BNSF Railway Company 

P.O. Box 961034 
Fort Worth, TX  76161-0034. 

  Attn:  Robert J. Boileau, P.E., Assistant Vice President, Engineering Services 
 
If to City: City of Lincoln, Nebraska 

555 South 10th Street 
Lincoln, NE  68508 
Attn:  City Attorney 

 
4.7 Time is of the essence of this C&M Agreement. 

 
4.8 In any action (declaratory or otherwise) brought by either Party in connection with or arising 

out of the terms of this C&M Agreement, the prevailing Party in such action will be entitled to recover from 
the non-prevailing Party all actual costs, actual damages, and actual expenses, including, without limitation, 
reasonable attorneys' fees and charges to the fullest extent permitted by law. 
 

4.9 Each Party and its counsel have reviewed and revised this C&M Agreement.  The Parties 
agree that the rule of construction that any ambiguities are to be resolved against the drafting Party must 
not be employed to interpret this C&M Agreement or its amendments or exhibits. 
 
 4.10 If any clause or provision of this C&M Agreement is illegal, invalid or unenforceable under 
present or future laws effective during the term of this C&M Agreement, then and in that event, it is the 
intention of the Parties that the remainder of this C&M Agreement shall not be affected thereby, and it is 
also the intention of the Parties that in lieu of each clause or provision of this C&M Agreement that is illegal, 
invalid or unenforceable, there be added, as a part of this C&M Agreement, a clause or provision as similar 
in terms to such illegal, invalid or unenforceable clause or provision as may be possible and be legal, valid 
and enforceable. 
 

4.11 This C&M Agreement, the Master Agreement, the Exchange Agreement, and, to the extent 
executed, the Right of Entry licenses and/or easements described herein, contain the entire agreement 
between BNSF and City with respect to the West Haymarket Project.  Oral statements or prior written 
matters not specifically incorporated into this C&M Agreement are superseded hereby.  No variation, 
modification, or change to this C&M Agreement, the Exchange Agreement or the Rights of Entry 
agreements shall bind either Party unless set forth in a document signed by both Parties.  No failure or 
delay of either Party in exercising any right, power or privilege hereunder shall operate as a waiver of such 
Party's right to require strict compliance with any term of this C&M Agreement.  The captions next to the 
section numbers of this C&M Agreement are for reference only and do not modify or affect this C&M 
Agreement. 
 
 4.12 No director, officer, elected or appointed official, or employee of either of the Parties shall 
be personally liable in the event of any default. 
 
 4.13 This C&M Agreement may be executed in more than one counterpart, including facsimile 
transmissions, each of which shall be deemed an original. 
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 4.14 As of this same Effective Date, City and BNSF have also entered into the Master 
Agreement, the Exchange Agreement and to the extent executed, certain Right of Entry licenses and/or 
easements.  After the Effective Date and upon completion of additional design work, City and BNSF expect 
to execute other Right of Entry licenses and/or easements.  City and BNSF agree that, except as otherwise 
stated in Article 1 of this C&M Agreement:  (i) in the event the terms of the Master Agreement and the 
terms of the C&M Agreement, the Exchange Agreement and the various licenses and/or easements are 
inconsistent, then the Master Agreement shall prevail; (ii) in the event the terms of the Exchange 
Agreement and the terms of the C&M Agreement and the various licenses and/or easements are 
inconsistent, then the Exchange Agreement shall prevail, and (iii) in the event the terms of the C&M 
Agreement and the various licenses and/or easements are inconsistent, then the C&M Agreement shall 
prevail. 
 
 4.15 All aspects of this C&M Agreement shall be governed by the laws of the State of Nebraska. 
 
 4.16 To the fullest extent permitted by law any dispute arising under or in connection with this 
C&M Agreement or related to any subject matter which is the subject of this C&M Agreement shall be 
subject to the sole and exclusive jurisdiction of the United States District Court for the District of Nebraska.  
The aforementioned choice of venue is intended by the Parties to be mandatory and not permissive.  Each 
Party hereby irrevocably consents to the jurisdiction of the United States District Court for the District of 
Nebraska in any such dispute and irrevocably waives, to the fullest extent permitted by law, any objection 
that it may now have or hereafter have to the laying of venue in such court and that any such dispute which 
is brought in such court has been brought in an inconvenient forum. 
 
 4.17 By signing below, the Parties affirm they have the legal authority to enter into this C&M 
Agreement. 
 
 
 4.18 Each Party will, whenever it shall be reasonably requested to do so by the other, promptly 
execute, acknowledge, and deliver, or cause to be executed, acknowledged, or delivered, any and all such 
reasonable further confirmations, instruments, or further assurances and consents as may be reasonably 
necessary or proper in order to effectuate the covenants and agreements herein provided.  Each Party 
shall reasonably cooperate in good faith with the other and shall do any and all other acts and execute, 
acknowledge and deliver any and all documents so reasonably requested in order to satisfy the conditions 
set forth herein and carry out the intent and purposes of this C&M Agreement.   
 

[Signature page follows]  
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Signature Page - C&M Agreement 
 

 
 IN WITNESS WHEREOF, the Parties have caused this C&M Agreement to be executed as of the 
date below each Party's signature; to be effective, however, as of the Effective Date above. 
 
 
CITY OF LINCOLN, NEBRASKA, a Nebraska municipal corporation 
 
 

By: ____________________________________ 
Chris Beutler, Mayor of Lincoln 

 
Date: ___________________________________ 

 
 
 
 
BNSF RAILWAY COMPANY, a Delaware corporation 
 
 

By: ______________________________________ 
David L. Freeman, Vice President – Engineering 

 
Date: _____________________________________ 
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EXHIBIT A 
 

Project Area 
 
 

[See attached]
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EXHIBIT B 
 

Form of BNSF Plan Approval 
 
 
 

Gerald Maczuga BNSF Railway Company 
Project Engineer 201 N 7th St 
 Lincoln, NE 68508        
 402-458-7537 (office) 

  402-458-4376 (fax) 
  Gerald.Maczuga@BNSF.com 

 
 
 
 
 

Date: ______________________ 
 
Ernest R. Peo, III 
City of Lincoln, Nebraska 
555 South 10th Street 
Lincoln, NE  68508 
Attn:  Chief Assistant City Attorney 
 
 

Re:  Review of Plans and Specifications dated September 2, 2010, drafted by Olsson 
Associates (hereinafter called the "Plans and Specifications") 

 
 
Dear Mr. Peo: 
 
This letter serves as BNSF Railway Company's ("BNSF") response to its review of the Plans and 
Specifications covering the construction of the West Haymarket Utility Relocation - Project Number 
870501.  BNSF has reviewed these plans and no exceptions are taken.  BNSF has not reviewed the 
design details or calculations for structural integrity or engineering accuracy.  BNSF accepts no 
responsibility for errors or omissions in the design of the project.  These comments are given to the City of 
Lincoln, Nebraska ("City") pursuant to Section 3.1.1 of that certain Construction and Maintenance 
Agreement between BNSF and City, dated __________, 2010.  If the Plans and Specifications are 
revised by City subsequent to the date set forth above, this letter shall no longer serve as BNSF’s written 
comments and City must resubmit said Plans and Specifications to BNSF for review. 
 
Regards, 
 
 
 
Gerald Maczuga 
Project Engineer 
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EXHIBIT C 
 

Contractor Requirements 
 

EXHIBIT B to A133-2009 
Page 21 of 54



EXHIBIT C 
 

Contractor Requirements 
 

 
1.01 General 
 
• 1.01.01 The Contractor must cooperate with BNSF RAILWAY COMPANY, hereinafter 

referred to as "Railway" during the performance of the C&M Work (as defined in Exhibit C-1) 
and any other work over, under, on or adjacent to Railway Property. 

 
• 1.01.02 The Contractor must execute and deliver to the Railway duplicate copies of the 

Exhibit C-1 Contractor Right of Entry for C&M Work, in the form attached hereto, obligating 
the Contractor to provide and maintain in full force and effect the insurance called for under 
Section 3 of said Exhibit C-1.   Questions regarding procurement of the Railroad Protective 
Liability Insurance should be directed to Rosa Martinez at Marsh, USA, 214-303-8519. 

 
• 1.01.03 The Contractor must plan, schedule and conduct all C&M Work activities so as not to 

interfere with the movement of any trains on Railway Property. 

• 1.01.04 The Contractor's right to enter Railway Property is subject to the absolute right of 
Railway to cause the Contractor's work on Railway Property to cease if, in the opinion of 
Railway, Contractor's activities create a hazard to Railway Property, employees, and/or 
operations. Railway will have the right to stop construction work on the C&M Work if any of 
the following events take place: (i) Contractor (or any of its subcontractors) performs the C&M 
Work in a manner contrary to the plans and specifications approved by Railway; (ii) 
Contractor (or any of its subcontractors), in Railway’s opinion, prosecutes the C&M Work in a 
manner which is hazardous to Railway Property, facilities or the safe and expeditious 
movement of railroad traffic; or (iii) the insurance described in the attached Exhibit C-1 is 
canceled during the course of the C&M Work.  The work stoppage will continue until all 
necessary actions are taken by Contractor or its subcontractor to rectify the situation to the 
satisfaction of Railway’s Division Engineer or until additional insurance has been delivered to 
and accepted by Railway.  Any such work stoppage under this provision will not give rise to 
any liability on the part of Railway.  Railway’s right to stop the C&M Work is in addition to any 
other rights Railway may have including, but not limited to, actions or suits for damages or 
lost profits.  In the event that Railway desires to stop the C&M Work, Railway agrees to 
immediately notify the following individual in writing: 

 
  Roger Figard, City Engineer 
  Department of Public Works and Utilities 
  City of Lincoln, Nebraska 
  555 South 10th Street 
  Lincoln, NE 68508 
 
● 1.01.05  Contractor shall, and shall cause all Contractor parties to, strictly comply with all 

federal, state and local environmental laws and regulations in its use of Railway's Property, 
including, but not limited to, the Resource Conservation and Recovery Act, as amended 
(RCRA), the Clean Water Act, the Oil Pollution Act, the Hazardous Materials Transportation 
Act, CERCLA (collectively, the "Environmental Laws") with respect to Railway's Property.  
Contractor shall not maintain a "treatment," "storage," "transfer" or "disposal" facility, or 
"underground storage tank," as those terms are defined by Environmental Laws, on Railway's 
Property.  Contractor shall not handle, transport, release or suffer the release of "hazardous 
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waste" or "hazardous substances", as "hazardous waste" and "hazardous substances" may 
now or in the future be defined by any Environmental Laws, except as may be pre-existing in 
Railway Property and as encountered in the C&M Work and then only in compliance with 
Environmental Laws, and shall not use any soils or other materials containing hazardous 
waste or hazardous substances in connection with the C&M Work, or otherwise bring any 
hazardous waste or hazardous substances onto any Railway Property. 
 
Contractor shall give Railway immediate notice to Railway's Resource Operations Center at 
(800) 832-5452 in the event of any release of hazardous substances on or from Railway 
Property, violation of Environmental Laws, or inspection or inquiry by governmental 
authorities charged with enforcing Environmental Laws with respect to Contractor’s use of 
Railway Property.  Contractor shall use best efforts to promptly respond to any release arising 
from or related to its activities contemplated in the C&M Work.  Contractor shall also give 
Railway notice of all measures undertaken on Contractor’s behalf to investigate, remediate, 
respond to or otherwise cure such release or violation. 
 
In the event Contractor has notice of a release or violation of Environmental Laws which 
occurred or may occur as a result of Contractor's activities contemplated in the C&M Work, 
Contractor shall take timely measures to investigate, remediate, respond to or otherwise cure 
as required by applicable law such release or violation affecting Railway Property or 
improvements. If during the C&M Work, soils or other materials considered to be environ-
mentally contaminated are exposed, Contractor will remove and safely dispose of said 
contaminated soils. Determination of soils contamination and applicable disposal procedures 
thereof will be made only by an agency having the capacity and authority to make such a 
determination.  
 

 Contractor agrees to periodically to furnish Railway upon written request with reasonable 
proof that it is in compliance with this Section 1.01.05.  

 
• 1.01.06  All C&M Work must performed (i) in a good and workmanlike manner, (ii) in 

accordance with plans and specifications approved in advance by Railway (the "Approved 
Plans"), (iii) in conformance with applicable building codes and all applicable engineering, 
safety and any and all laws, statutes, regulations, ordinances, orders, covenants, restrictions, 
or decisions of any court of competent jurisdiction ("Legal Requirements"), (iv) in accordance 
with the accepted industry standards of care, skill and diligence, and (v) in such a manner as 
shall not adversely affect the structural integrity or maintenance of any Railway improvements 
or other improvements on or near Railway Property, or any lateral support of any structures 
adjacent to or in the proximity of any Railway improvements or Railway Property.  In addition, 
the C&M Work must be promptly commenced by the Contractor and thereafter diligently 
prosecuted to conclusion in its logical order and sequence.  Furthermore, any changes or 
modifications of the C&M Work which affect Railway will be subject to Railway's written 
approval prior to the commencement of any such changes or modifications from the Railway's 
Project Engineer.  

• 1.01.07  Contractor shall be responsible for all job site cleanup and restoration, including 
removal of all construction materials, concrete debris, surplus soil, refuse, contaminated soils, 
asphalt debris, litter and other waste materials resulting from the C&M Work to the reasonable 
satisfaction of Railway's Division Engineer. 
 

• 1.01.08  The Contractor must notify the City at City's City Engineer, telephone number (402) 
441-7567 and Railway's Project Engineer, telephone number (402) 458-7537 at least ten (10) 
calendar days before commencing any C&M Work on Railway Property.   
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• 1.01.09  For any bridge demolition and/or falsework above any tracks or any excavations 

located with any part of the excavations located within, whichever is greater, twenty-five (25) 
feet of the nearest track or intersecting a slope from the plane of the top of rail on a 2 
horizontal to 1 vertical slope beginning at eleven (11) feet from centerline of the nearest track, 
both measured perpendicular to center line of track, the Contractor must furnish the Railway 
five sets of working drawings showing details of construction affecting Railway Property and 
tracks. The working drawing must include the proposed method of installation and removal of 
falsework, shoring or cribbing, not included in the contract plans and two sets of structural 
calculations of any falsework, shoring or cribbing. For all excavation and shoring submittal 
plans, the current "BNSF-UPRR Guidelines for Temporary Shoring" must be used for 
determining the design loading conditions to be used in shoring design, and all calculations 
and submittals must be in accordance with the current "BNSF-UPRR Guidelines for 
Temporary Shoring". All submittal drawings and calculations must be stamped by a registered 
professional engineer licensed to practice in the state the project is located.  All calculations 
must take into consideration railway surcharge loading and must be designed to meet 
American Railway Engineering and Maintenance-of-Way Association (previously known as 
American Railway Engineering Association) Coopers E-80 live loading standard. All drawings 
and calculations must be stamped by a registered professional engineer licensed to practice 
in the state the project is located. The Contractor must not begin C&M Work until notified by 
the Railway that plans have been approved, which approved plans shall become part of the 
Approved Plans.  The Contractor will be required to use lifting devices such as, cranes and/or 
winches to place or to remove any falsework over Railway's tracks.  In no case will the 
Contractor be relieved of responsibility for results obtained by the implementation of the 
Approved Plans. 

 
• 1.01.10  Subject to the movement of Railway's trains, Railway will cooperate with the 

Contractor such that the C&M Work may be handled and performed in an efficient manner. 
The Contractor will have no claim whatsoever for any type of damages or for extra or 
additional compensation in the event his work is delayed by the Railway. 

 
1.02 Contractor Safety Orientation 
 
• 1.02.01 No employee of the Contractor, its subcontractors, agents or invitees may 

enter Railway Property without first having completed Railway’s Engineering 
Contractor Safety Orientation, found on the web site www.contractororientation.com.  
The Contractor must ensure that each of its employees, subcontractors, agents or 
invitees completes Railway’s Engineering Contractor Safety Orientation through 
internet sessions before any C&M Work is performed.  Additionally, the Contractor 
must ensure that each and every one of its employees, subcontractors, agents or 
invitees possesses a card certifying completion of the Railway’s Engineering 
Contractor Safety Orientation before entering Railway Property.  The Contractor is 
responsible for the cost of the Railway’s Engineering Contractor Safety Orientation.  
The Contractor must renew the Railway’s Engineering Contractor Safety Orientation 
annually. Further clarification can be found on the web site or from the Railway’s 
Project Engineer.  

 
1.03 Railway Requirements 
 
• 1.03.01 The Contractor must take protective measures as are necessary to keep railway 

facilities, including track ballast, free of sand, debris, and other foreign objects and materials 
resulting from his operations.  Any damage to railway facilities resulting from Contractor's 
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operations will be repaired or replaced by Railway and the cost of such repairs or 
replacement must be paid for by the Contractor. 

 
• 1.03.02 The Contractor must notify Railway's Project Engineer, telephone number (402) 

458-7537, and provide blasting plans to the Railway for review seven (7) calendar days prior 
to conducting any blasting operations adjacent to or on Railway Property.  

 
• 1.03.03 The Contractor must abide by the following temporary clearances during 

construction: 
 

 15’  Horizontally from centerline of  nearest track  
 21’-6" Vertically above top of rail  
 27'-0" Vertically above top of rail for electric wires carrying less than 750 volts 
 28'-0" Vertically above top of rail for electric wires carrying 750 volts to 15,000 

volts 
 30'-0" Vertically above top of rail for electric wires carrying 15,000 volts to 20,000 

volts 
 34'-0" Vertically above top of rail for electric wires carrying more than 20,000 volts 

 
• 1.03.04 Upon completion of construction, the following clearances shall be maintained:  
 

 25’ Horizontally from centerline of nearest existing or future track to the face of the 
pier or abutment structure 

 31’ Vertically above top of rail to the bottom of the Pedestrian Bridge 
 
• 1.03.05 Any infringement within State statutory clearances due to the Contractor's 

operations must be submitted to the Railway and to the City and must not be undertaken until 
approved in writing by the Railway, and until the City has obtained any necessary 
authorization from the State Regulatory Authority for the infringement.  No extra 
compensation will be allowed in the event the Contractor's C&M Work is delayed pending 
Railway approval, and/or the State Regulatory Authority's approval. 

 
• 1.03.06 In the case of impaired vertical clearance above top of rail, Railway will have the 

option of installing tell-tales or other protective devices Railway deems necessary for 
protection of Railway operations. The cost of tell-tales or protective devices will be borne by 
the Contractor. 

 
• 1.03.07 The details of construction affecting the Railway Property and tracks not included 

in the City Work Final Design or Approved Plans for the C&M Work must be submitted to the 
Railway by the City for approval before work is undertaken and this work must not be 
undertaken until approved by the Railway.   
 

• 1.03.08 At other than public road crossings, the Contractor must not move any equipment 
or materials across Railway's tracks until permission has been obtained from the Railway. 
The Contractor must obtain a "Temporary Construction Crossing Agreement" from the 
Railway prior to moving his equipment or materials across Railway's tracks. The temporary 
crossing must be gated and locked at all times when not required for use by the Contractor. 
The temporary crossing for use of the Contractor will be constructed and, at the completion of 
the project, removed at the expense of the Contractor.   

 
• 1.03.09 Discharge, release or spill on the Railway Property of any hazardous substances, 

oil, petroleum, constituents, pollutants, contaminants, or any hazardous waste is prohibited 

EXHIBIT B to A133-2009 
Page 25 of 54



and Contractor must immediately notify the Railway's Resource Operations Center at 1(800) 
832-5452, of any discharge, release or spills in excess of a reportable quantity. Contractor 
must not allow Railway Property to become a treatment, storage or transfer facility as those 
terms are defined in the Resource Conservation and Recovery Act or any state analogue. 

 
• 1.03.10 The Contractor, upon completion of the C&M Work, must  promptly  remove from 

the Railway Property all of Contractor's tools, equipment, implements and other materials, 
whether brought upon said Railway Property by Contractor or any subcontractor, employee or 
agent of Contractor or of any subcontractor, and must cause Railway Property to be left in a 
condition acceptable to Railway's Project Engineer. 

 
1.04  Contractor Roadway Worker on Track Safety Program and Safety Action Plan 
 
• 1.04.01 Each Contractor that will perform C&M Work within 25 feet of the centerline of a 

track must develop and implement a Roadway Worker Protection/On Track Safety Program 
and work with Railway's Project Engineer to develop an on track safety strategy as described 
in the guidelines listed in the on track safety portion of the Safety Orientation.  This Program 
must provide Roadway Worker protection/on track training for all employees of the 
Contractor, its subcontractors, agents or invitees.  This training is reinforced at the job site 
through job safety briefings. Additionally, each Contractor must develop and implement the 
Safety Action Plan, as provided for on the web site www.contractororientation.com, which 
will be made available to Railway prior to commencement of any work on Railway Property. 
During the performance of C&M Work, the Contractor must audit its C&M Work activities. The 
Contractor must designate an on-site Project Supervisor who will serve as the contact person 
for the Railway and who will maintain a copy of the Safety Action Plan, safety audits, and 
Material Safety Datasheets (MSDS), at the job site. 

 
 Contractors shall ensure its employees, subcontractors and agents are United States citizens 
or legally working in this country under a work VISA. 

 
1.05  Railway Flagger Services: 
 
• 1.05.01 The Contractor must give Railway's Project Engineer, telephone number (402) 

458-7537, a minimum of thirty (30) calendar days advance notice when flagging services will 
be required so that the Roadmaster can make appropriate arrangements (i.e., bulletin the 
flagger’s position).  If flagging services are scheduled in advance by the Contractor and it is 
subsequently determined by the parties hereto that such services are no longer necessary, 
the Contractor must give the Roadmaster five (5) working days advance notice so that 
appropriate arrangements can be made to abolish the position pursuant to union 
requirements. 

 
• 1.05.02 Unless determined otherwise by Railway’s Project Engineer, Railway flagger will 

be required and furnished when Contractor’s C&M Work activities are located over, under  
and/or within twenty-five (25) feet measured horizontally from centerline of the nearest track 
and when cranes or similar equipment positioned beyond  25-feet  from the track centerline 
could foul the track in the event of tip over or other catastrophic occurrence, but not limited 
thereto for the following conditions: 

 
• 1.05.02a  When, upon inspection by Railway’s Project Engineer, other conditions warrant. 
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• 1.05.02b When any excavation is performed below the bottom of tie elevation, if, in the 
opinion of Railway's Project Engineer, track or other Railway facilities may be subject to 
movement or settlement. 

 
• 1.05.02c  When C&M Work in any way interferes with the safe operation of trains at timetable 

speeds. 
 
• 1.05.02d  When any hazard is presented to Railway track, communications, signal, electrical, 

or other facilities either due to persons, material, equipment or blasting in the vicinity. 
 
• 1.05.02e  Special permission must be obtained from the Railway before moving heavy or 

cumbersome objects or equipment which might result in making the track impassable. 
 
• 1.05.03 Flagging services will be performed by qualified Railway flaggers. 
 
• 1.05.03a  Flagging crew generally consists of one employee.  However, additional personnel 

may be required to protect Railway Property and operations, if deemed necessary by 
Railway's Project Engineer. 

 
• 1.05.03b  Each time a flagger is called, the minimum period for billing will be the eight (8) 

hour basic day. 
 
• 1.05.03c  The cost of flagger services provided by the Railway will be borne by City. The 

estimated cost for one (1) flagger is approximately between $800.00-$1,600.00 for an eight 
(8) hour basic day with time and one-half or double time for overtime, rest days and holidays.  
The estimated cost for each flagger includes vacation allowance, paid holidays, Railway and 
unemployment insurance, public liability and property damage insurance, health and welfare 
benefits, vehicle, transportation, meals, lodging, radio, equipment, supervision and other 
costs incidental to performing flagging services.  Negotiations for Railway labor or collective 
bargaining agreements and rate changes authorized by appropriate Federal authorities may 
increase actual or estimated flagging rates. THE GOVERNMENTAL FLAGGING RATE IN 
EFFECT AT THE TIME OF PERFORMANCE BY THE CONTRACTOR HEREUNDER WILL 
BE USED TO CALCULATE THE ACTUAL COSTS OF FLAGGING PURSUANT TO THIS 
PARAGRAPH. 

 
• 1.05.03d  The average train traffic on this route is 65 freight trains per 24-hour period at a 

timetable speed of 40 MPH and 2 passenger trains at a timetable speed of 15 MPH. 
 
1.06  Contractor General Safety Requirements 
 
• 1.06.01  C&M Work in the proximity of railway track(s) is potentially hazardous where 

movement of trains and equipment can occur at any time and in any direction. All work 
performed by contractors within 25 feet of any track must be in compliance with FRA 
Roadway Worker Protection Regulations. No Contractor shall conduct any tests, 
investigations or any other activity using mechanized equipment and/or machinery, or 
place or store any mechanized equipment, tools or other materials, within twenty-five 
(25) feet of the centerline of any railroad track on Railway Property, except after 
Contractor has obtained written approval from Railway Director Engineering Services, 
and then only in strict accordance with the terms and any conditions of such approval.  

 
• 1.06.02  Before beginning any task on Railway Property, a thorough job safety briefing 

must be conducted with all personnel involved with the task and repeated when the 
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personnel or task changes.  If the task is within 25 feet of any track, the job briefing 
must include the Railway's flagger, as applicable, and include the procedures the 
Contractor will use to protect its employees, subcontractors, agents or invitees from 
moving any equipment adjacent to or across any Railway track(s). 

 
• 1.06.03  Workers must not work within 25 feet of the  centerline of any track without an 

on track safety strategy approved by Railway's Project Engineer.  When authority is 
provided, every contractor employee must know:  (1) who the Railway flagger is, and 
how to contact the flagger, (2)  limits of the authority, (3) the method of communication 
to stop and resume work, and (4)  location of the designated places of safety.  Persons 
or equipment entering flag/work limits that were not previously job briefed, must notify 
the flagger immediately, and be given a job briefing when working within 25 feet  of the 
center line of track. 

 
• 1.06.04  When Contractor employees are required to work on Railway Property after 

normal working hours or on weekends, Railway's Project Engineer must be notified. A 
minimum of two employees must be present at all times. 

 
• 1.06.05  Any  employees, agents or invitees of Contractor or its subcontractors under 

suspicion of being under the influence of drugs or alcohol, or in the possession of same, will 
be removed from the Railway Property and subsequently released to the custody of a 
representative of Contractor management. Future access to the Railway Property by that 
employee will be denied. 

 
• 1.06.06  Any damage to Railway Property, or any hazard noticed on passing trains must be 

reported immediately to the Railway's Project Engineer.  Any vehicle or machine which may 
come in contact with  track, signal equipment, or structure (bridge) and could result in a train 
derailment must be reported immediately to the Railway's Project Engineer and to the 
Railway's Resource Operations Center at 1 (800)  832-5452.  Local emergency numbers are 
to be obtained from Railway's Project Engineer prior to the start of any C&M Work and must 
be posted at the job site. 

 
• 1.06.07  For safety reasons, all persons are prohibited from having pocket knives, firearms or 

other deadly weapons in their possession while working on Railway Property. 
 
• 1.06.08  All personnel protective equipment (PPE) used on Railway Property must meet 

applicable OSHA and ANSI specifications. Current Railway personnel protective equipment 
requirements are listed on the web site, www.contractororientation.com, however, a partial 
list of the requirements include:  a) safety glasses with permanently affixed side shields (no 
yellow lenses); b) hard hats c) safety shoe with: hardened toes, above-the-ankle lace-up and 
a defined heel; and d) high visibility retro-reflective work wear.  The Railway’s Project 
Engineer is to be contacted regarding local specifications for meeting requirements relating to 
hi-visibility work wear.  Hearing protection, fall protection, gloves, and respirators must be 
worn as required by State and Federal regulations. (NOTE – Should there be a discrepancy 
between the information contained on the web site and the information in this 
paragraph, the web site will govern.) 

 
• 1.06.09  THE CONTRACTOR MUST NOT PILE OR STORE ANY MATERIALS, 

MACHINERY OR EQUIPMENT CLOSER THAN 25'-0" TO THE CENTER LINE OF THE 
NEAREST RAILWAY TRACK. MATERIALS, MACHINERY OR EQUIPMENT MUST NOT 
BE STORED OR LEFT WITHIN 250 FEET OF ANY HIGHWAY/RAIL AT-GRADE 
CROSSINGS OR TEMPORARY CONSTRUCTION CROSSING,  WHERE STORAGE OF 
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THE SAME WILL OBSTRUCT THE VIEW OF A TRAIN APPROACHING THE CROSSING. 
PRIOR TO BEGINNING WORK, THE CONTRACTOR MUST ESTABLISH A STORAGE 
AREA WITH CONCURRENCE OF THE RAILWAY'S PROJECT ENGINEER. 

 
• 1.06.10  Machines or vehicles must not be left unattended with the engine running. Parked 

machines or equipment must be in gear with brakes set and if equipped with blade, pan or 
bucket, they must be lowered to the ground.  All machinery and equipment left unattended on 
Railway Property must be left inoperable and secured against movement. (See internet 
Engineering Contractor Safety Orientation program for more detailed specifications) 

 
• 1.06.11 Workers must not create and leave any conditions at the work site that would 

interfere with water drainage. Any C&M Work performed over water must meet all Federal, 
State and Local regulations. 

 
• 1.06.12  All power line wires must be considered dangerous and of high voltage unless 

informed to the contrary by proper authority.  For all power lines the minimum clearance 
between the lines and any part of the equipment or load must be; 200 KV or below  - 15 feet; 
200 to 350 KV - 20 feet; 350 to 500 KV - 25 feet; 500 to 750 KV - 35 feet; and 750 to 1000 KV 
- 45 feet.  If capacity of the line is not known, a minimum clearance of 45 feet must be 
maintained.  A person must be designated to observe clearance of the equipment and give a 
timely warning for all operations where it is difficult for an operator to maintain the desired 
clearance by visual means. 

 
1.07 Excavation 
 
• 1.07.01   Before excavating, the Contractor must determine whether any underground pipe 

lines, electric wires, or cables, including fiber optic cable systems are present and located 
within the C&M Work area.  The Contractor must determine whether excavation on Railway 
Property could cause damage to buried cables resulting in delay to Railway traffic and 
disruption of service to users.  Delays and disruptions to service may cause business 
interruptions involving loss of revenue and profits.  Before commencing excavation, the 
Contractor must contact Railway's Project Engineer, telephone number (402) 458-7537.  All 
underground and overhead wires will be considered HIGH VOLTAGE and dangerous until 
verified with the company having ownership of the line.  It is the Contractor's responsibility 
to notify any other companies that have underground utilities in the area and arrange 
for the location of all underground utilities before excavating. 

 
• 1.07.02  The Contractor must cease all work and notify Railway immediately before 

continuing excavation in the area if obstructions are encountered  which do not appear on 
drawings.  If the obstruction is a utility and the owner of the utility can be identified, then the 
Contractor must also notify the owner immediately.  If there is any doubt about the location of 
underground cables or lines of any kind, no work must be performed until the exact location 
has been determined.  There will be no exceptions to these instructions. 

 
• 1.07.03  All excavations must be conducted in compliance with applicable OSHA regulations 

and, regardless of depth, must be shored where there is any danger to tracks, structures or 
personnel. 

 
• 1.07.04  Any excavations, holes or trenches on Railway Property must be covered, guarded 

and/or protected when not being worked on.  When leaving work site areas at night and over 
weekends, the areas must be secured and left in a condition that will ensure that Railway 
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employees and other personnel who may be working or passing through the area are 
protected from all hazards. All excavations must be back filled as soon as possible. 

 
• 1.07.05  Contractor will be responsible at no cost to Railway to locate and make any 

adjustments necessary to any wire lines, pipe lines, or other utilities, fences, buildings, 
improvements or other facilities located within Railway Property (collectively, "Other 
Improvements").  Contractor must contact the owner(s) of the Other Improvements notifying 
them of any work that may damage these Other Improvements and/or interfere with their 
service and, if required, obtain the owner's written approval prior to so affecting the Other 
Improvements.  Contractor must mark all Railway improvements and Other Improvements on 
the applicable Approved Plans or other plans and specifications approved in advance by 
Railway, and mark all Railway improvements and Other Improvements in the field in order to 
verify their locations.  Contractor must also use all reasonable methods when working on or 
near Railway Property to determine if any Railway improvements or Other Improvements 
(fiber optic, cable, communication or otherwise) may exist.  Failure to mark or identify any 
Railway improvements or Other Improvements will be sufficient cause for Railway to stop 
construction at no cost to Railway until such items are completed.  Contractor must make all 
adjustments and other work described in this Section 1.07.05, including without limitation 
adjustments to Other Improvements and work on and affecting Railway Property, in a manner 
that does not adversely impact utility service to Railway.  

 
1.08  Hazardous Waste, Substances and Material Reporting 
 
• 1.08.01  If Contractor discovers any hazardous waste, hazardous substance, petroleum or 

other deleterious material, including but not limited to any non-containerized commodity or 
material, on or adjacent to Railway Property, in or near any surface water, swamp, wetlands 
or waterways, while performing any work under this Agreement, Contractor must immediately: 
(a) notify the Railway's Resource Operations Center at 1 (800) 832-5452, of such discovery: 
(b) take safeguards necessary to protect its employees, subcontractors, agents and/or third 
parties: and (c) exercise due care with respect to the release, including the taking of any 
appropriate measure to minimize the impact of such release.   

 
1.09 Personal Injury Reporting 
 
• 1.09.01  The Railway is required to report certain injuries as a part of compliance with Federal 

Railroad Administration (FRA) reporting requirements. Any personal injury sustained by an 
employee of the Contractor, subcontractor or Contractor's invitees while on the Railway 
Property must be reported immediately (by phone mail if unable to contact in person) to the 
Railway's Project Engineer.  The Non-Employee Personal Injury Data Collection Form 
contained herein is to be completed and sent by Fax to the Railway at 1 (817) 352-7595 and 
to the Railway’s Project Engineer no later than the close of shift on the date of the injury. 
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  Form 0102 Rev. 06/10/08 10

NON-EMPLOYEE PERSONAL INJURY DATA COLLECTION 
 
INFORMATION REQUIRED TO BE COLLECTED PURSUANT TO FEDERAL REGULATION.  IT SHOULD 
BE USED FOR COMPLIANCE WITH FEDERAL REGULATIONS ONLY AND IS NOT INTENDED TO 
PRESUME ACCEPTANCE OF RESPONSIBILITY OR LIABILITY. 
 
 
1.  Accident City/St                                                                      
2.  Date:                                          Time:                                    County:                                                               
3.  Temperature:                                
4.  Weather                        
   (if non-Railway location) 
 
5.  Social Security #                                                                  
 
6.  Name (last, first, mi)                                                                                                                                           
 
7.  Address:  Street:                                                                   City:                     
St.               Zip:                  
 
8.  Date of Birth:                                                and/or Age                  Gender:                               
            (if available) 
 
9.  (a)  Injury:                                                                                                (b) Body Part:                                     
     (i.e. (a) Laceration (b) Hand) 
 
11.  Description of Accident (To include location, action, result, etc.): 
 
 
 
12.  Treatment: 
      __  First Aid Only 
      __  Required Medical Treatment 
      __  Other Medical Treatment 
 
13.  Dr. Name                                                                                                    30. Date:  ________ 
 
14.  Dr. Address: 
       Street:                                                                               City:                                             St: 
_______ Zip: _____ 
 
15.  Hospital Name:                                                                                                                                                  
 
16.  Hospital Address: 
       Street:                                                                   City:                                             St:  _____ 
Zip: _____ 
 
17.  Diagnosis:                                                                                                                                                        
 
 
 
FAX TO RAILWAY AT (817) 352-7595 
AND COPY TO RAILWAY ROADMASTER FAX 
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EXHIBIT C-1(A) 

 
 

CONTRACTOR’S RIGHT OF ENTRY 
For C&M Work 
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EXHIBIT C-1(A) 
 
 

CONTRACTOR’S RIGHT OF ENTRY 
For C&M Work   

 
 
BNSF RAILWAY COMPANY 
Attention: Project Engineer 
 
 
Gentlemen: 
 

The undersigned (hereinafter, the "Contractor"), has entered into a contract (the 
"Contract") dated ______________, 20_ with the City of Lincoln, Nebraska ("City") for the 
performance of certain work ("C&M Work") in connection with the construction of entertainment, 
recreation, lodging, offices, retail and/or other complementary and/or supporting facilities in 
Lincoln, Nebraska (collectively, the "West Haymarket Project").  The work to be performed 
under this Agreement is deemed to be "City C&M Work" (as defined in that certain Construction 
and Maintenance Agreement ["C&M Agreement"] dated _______, 2010, between BNSF Railway 
Company and the City).  Performance of such C&M Work will necessarily require Contractor to 
enter BNSF RAILWAY COMPANY ("Railway") right of way and property ("Railway Property").  
The Contract provides that no C&M Work will be commenced within Railway Property until the 
Contractor employed in connection with said C&M Work for the City of Lincoln, Nebraska (i) 
executes and delivers to Railway an Agreement in the form hereof, and (ii) provides insurance of 
the coverage and limits specified in such Agreement and Section 3 herein.  If this Agreement is 
executed by a party who is not the Owner, General Partner, President or Vice President of 
Contractor, Contractor must furnish evidence to Railway certifying that the signatory is 
empowered to execute this Agreement on behalf of Contractor. 

 
Accordingly, in consideration of Railway granting permission to Contractor to enter upon 

Railway Property and as an inducement for such entry, Contractor, effective on the date of the 
Contract, has agreed and does hereby agree with Railway as follows: 

 
Section 1.  RELEASE OF LIABILITY AND INDEMNITY   

   
 TO THE FULLEST EXTENT PERMITTED BY LAW, CONTRACTOR SHALL RELEASE, 
INDEMNIFY, DEFEND AND HOLD HARMLESS RAILWAY AND RAILWAY'S AFFILIATED 
COMPANIES, PARTNERS, SUCCESSORS, ASSIGNS, LEGAL REPRESENTATIVES, 
OFFICERS, DIRECTORS, SHAREHOLDERS, EMPLOYEES AND AGENTS FOR, FROM AND 
AGAINST ANY AND ALL CLAIMS, LIABILITIES, FINES, PENALTIES, COSTS, DAMAGES, 
LOSSES, LIENS, CAUSES OF ACTION, SUITS, DEMANDS, JUDGMENTS AND EXPENSES 
(INCLUDING, WITHOUT LIMITATION, COURT COSTS AND ATTORNEYS' FEES) OF ANY 
NATURE, KIND OR DESCRIPTION OF ANY PERSON (INCLUDING, WITHOUT LIMITATION, 
THE EMPLOYEES OF THE PARTIES HERETO) OR ENTITY DIRECTLY OR INDIRECTLY 
(COLLECTIVELY, "LIABILITIES") ARISING OUT OF, RESULTING FROM OR CAUSALLY 
RELATED TO (IN WHOLE OR IN PART): 
 
  (i) ANY RIGHTS OR INTERESTS GRANTED TO CONTRACTOR PURSUANT 
TO THIS AGREEMENT;  
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  (ii) THE USE, OCCUPANCY OR PRESENCE OF CONTRACTOR AND 
CONTRACTOR PARTIES (DEFINED BELOW) AND/OR ANY WORK PERFORMED BY 
CONTRACTOR AND CONTRACTOR PARTIES IN, ON, OR ABOUT RAILWAY'S PROPERTY 
OR RIGHT-OF-WAY AND/OR THE WEST HAYMARKET PROJECT, INCLUDING, WITHOUT 
LIMITATION, OPERATION OF THE PEDESTRIAN BRIDGE, SECURITY FENCING, OR 
STORM WATER MITIGATION BY ANY CONTRACTOR PARTY (DEFINED BELOW);  
 
  (iii)  ANY ENVIRONMENTAL MATTERS ARISING FROM CONTRACTOR 
AND/OR CONTRACTOR PARTIES' USE AND OCCUPANCY OF RAILWAY'S RIGHT-OF-WAY 
OR OTHER RAILWAY PROPERTY, INCLUDING WITHOUT LIMITATION USE AND 
OCCUPANCY OF RAILWAY'S RIGHT-OF-WAY OR OTHER RAILWAY PROPERTY IN 
CONNECTION WITH PERFORMANCE OF THE C&M WORK; 
 
  (iv) ANY DAMAGE TO OR DESTRUCTION OF ANY TELECOMMUNICATION 
LINES IN CONNECTION WITH THE WEST HAYMARKET PROJECT BY CONTRACTOR 
AND/OR CONTRACTOR PARTIES, INCLUDING BUT NOT LIMITED TO (A) ANY INJURY TO 
OR DEATH OF ANY PERSON EMPLOYED BY OR ON BEHALF OF ANY 
TELECOMMUNICATIONS COMPANY, AND/OR ITS CONTRACTORS, AGENTS AND/OR 
EMPLOYEES AS A RESULT OF SUCH DAMAGE OR DESTRUCTION, AND/OR (B) ANY 
CLAIM OR CAUSE OF ACTION FOR ALLEGED LOSS OF PROFITS OR REVENUE BY, OR 
LOSS OF SERVICE BY A CUSTOMER OR USER OF SUCH TELECOMMUNICATION 
COMPANY(IES) AS A RESULT OF SUCH DAMAGE OR DESTRUCTION; 
 
  (v) CONTRACTOR’S BREACH OF THE TERMS AND CONDITIONS OF THIS 
AGREEMENT; OR 
 
  (vi) ANY ACT OR OMISSION OF CONTRACTOR OR ITS OFFICERS, AGENTS, 
INVITEES, EMPLOYEES OR SUBCONTRACTORS (SUCH OFFICERS, AGENTS, INVITEES, 
EMPLOYEES AND SUBCONTRACTORS BEING REFERRED TO HEREIN INDIVIDUALLY AS 
A "CONTRACTOR PARTY" AND COLLECTIVELY, "CONTRACTOR PARTIES"), OR 
ANYONE DIRECTLY OR INDIRECTLY EMPLOYED BY ANY OF THEM, OR ANYONE THEY 
CONTROL OR EXERCISE CONTROL OVER. 
 
 THE LIABILITY ASSUMED BY CONTRACTOR WILL NOT BE AFFECTED BY THE 
FACT, IF IT IS A FACT, THAT ANY DAMAGE, DESTRUCTION, INJURY OR DEATH WAS 
OCCASIONED BY OR CONTRIBUTED TO BY THE NEGLIGENCE OF RAILWAY, ITS 
AGENTS, SERVANTS, EMPLOYEES OR OTHERWISE, BUT EXCLUDING CLAIMS WHOLLY 
CAUSED BY RAILWAY'S SOLE NEGLIGENCE AND EXCLUDING CLAIMS TO THE EXTENT 
THAT SUCH CLAIMS ARE CAUSED BY THE WILLFUL MISCONDUCT OR GROSS 
NEGLIGENCE OF RAILWAY.    
 
 FURTHER, TO THE FULLEST EXTENT PERMITTED BY LAW, CONTRACTOR 
AGREES, REGARDLESS OF ANY NEGLIGENCE OR ALLEGED NEGLIGENCE OF 
RAILWAY, TO INDEMNIFY, DEFEND AND HOLD HARMLESS RAILWAY AGAINST AND 
ASSUME THE DEFENSE OF ANY LIABILITIES ASSERTED AGAINST OR SUFFERED BY 
RAILWAY UNDER OR RELATED TO THE FEDERAL EMPLOYERS' LIABILITY ACT ("FELA") 
WHENEVER EMPLOYEES OF CONTRACTOR OR ANY CONTRACTOR PARTY CLAIM OR 
ALLEGE THAT THEY ARE EMPLOYEES OF RAILWAY OR OTHERWISE.  THIS INDEMNITY 
SHALL ALSO EXTEND, ON THE SAME BASIS, TO FELA CLAIMS BASED ON ACTUAL OR 
ALLEGED VIOLATIONS OF ANY FEDERAL, STATE OR LOCAL LAWS OR REGULATIONS, 
INCLUDING BUT NOT LIMITED TO THE SAFETY APPLIANCE ACT, THE LOCOMOTIVE 
INSPECTION ACT, THE OCCUPATIONAL SAFETY AND HEALTH ACT, THE RESOURCE 
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CONSERVATION AND RECOVERY ACT, AND ANY SIMILAR STATE OR FEDERAL 
STATUTE.   

 
Contractor further agrees, at its expense, in the name and on behalf of Railway, that it will 

adjust and settle all Liabilities against Railway, and will, at Railway's discretion, appear and 
defend any suits or actions of law or in equity brought against Railway on any claim or cause of 
action arising out of any liability assumed by Contractor under this Agreement for which Railway 
is liable or is alleged to be liable.  Railway will give notice to Contractor, in writing, of the receipt 
or dependency of such claims and thereupon Contractor must proceed to adjust and handle to a 
conclusion such claims, and in the event of a suit being brought against Railway, Railway may 
forward summons and complaint or other process in connection therewith to Contractor, and 
Contractor, at Railway's discretion, must defend, adjust, or settle such suits and protect, 
indemnify, and save harmless Railway from and against all Liabilities arising  out of any such 
claims or suits, provided  that the foregoing indemnification obligations do not include Liabilities 
arising wholly out of the sole negligence of Railway or to the extent caused by the gross 
negligence or willful misconduct of Railway. 

 
In addition to any other provision of this Agreement, in the event that all or any portion of 

this Article shall be deemed to be inapplicable for any reason, including without limitation as a 
result of a decision of an applicable court, legislative enactment or regulatory order, the parties 
agree that this Article shall be interpreted as requiring Contractor to indemnify Railway to the 
fullest extent permitted by applicable law.  THROUGH THIS AGREEMENT THE PARTIES 
EXPRESSLY INTEND FOR CONTRACTOR TO INDEMNIFY RAILWAY FOR RAILWAY’S 
ACTS OF NEGLIGENCE, BUT EXCLUDING CLAIMS WHOLLY CAUSED BY RAILWAY'S 
SOLE NEGLIGENCE AND EXCLUDING CLAIMS TO THE EXTENT THAT SUCH CLAIMS ARE 
CAUSED BY THE WILLFUL MISCONDUCT OR GROSS NEGLIGENCE OF RAILWAY. 

 
It is mutually understood and agreed that the assumption of liabilities and indemnification 

provided for in this Agreement survive any termination of this Agreement. 
 
Section 2. TERM 
 
This Agreement is effective from the date of the Contract until (i) the completion of the 

project set forth herein, and (ii) full and complete payment to Railway of any and all sums or other 
amounts owing and due hereunder. 

 
Section 3.  INSURANCE   

 
Contractor must, at its sole cost and expense, procure and maintain during the life of this 

Agreement the following insurance coverage:   
   
A. Commercial General Liability Insurance.  This insurance shall contain broad form 

contractual liability with a combined single limit of a minimum of $5,000,000.00 per 
occurrence, and $10,000,000.00 in the aggregate, but in no event less than the amount 
otherwise carried by the Contractor.  Coverage  must be purchased on a post 1998 ISO 
occurrence form or equivalent and include coverage for, but not limited to, the following:   

• Bodily Injury and Property Damage 
• Personal Injury and Advertising Injury 
• Fire legal liability 
• Products and completed operations 
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This policy shall also contain the following endorsements, which shall be indicated on the 
certificate of insurance: 

• The definition of insured contract shall be amended to remove any 
exclusion or other limitation for any work being done within 50 feet of 
railroad property. 

• Waiver of subrogation in favor of and acceptable to Railroad. 
• Additional insured endorsement in favor of and acceptable to Railroad. 
• Separation of insureds. 
• The policy shall be primary and non-contributing with respect to any 

insurance carried by Railroad.   
 

It is agreed that the workers’ compensation and employers’ liability related exclusions in 
the Commercial General Liability insurance policy(s) required herein are intended to apply 
to employees of the policy holder and shall not apply to Railroad employees. 
 
No other endorsements limiting coverage as respects obligations under this Agreement 
may be included on the policy with regard to the work being performed under this 
Agreement. 
 

B.   Business Automobile Insurance.  This insurance shall contain a combined single limit of at 
least $1,000,000 per occurrence, and include coverage for, but not limited to the following: 

• Bodily injury and property damage 
• Any and all vehicles owned, used or hired 

 
This policy shall also contain the following endorsements or language, which shall be 
indicated on the certificate of insurance: 

• Waiver of subrogation in favor of and acceptable to Railroad. 
• Additional insured endorsement in favor or and acceptable to Railroad. 
• Separation of insureds. 
• The policy shall be primary and non-contributing with respect to any 

insurance carried by Railroad.   
 
C. Workers Compensation and Employers Liability Insurance.  This insurance shall include 

coverage for, but not limited to: 
• Contractor’s statutory liability under the worker’s compensation laws of the 

state(s) in which the work is to be performed.  If optional under State law, 
the insurance must cover all employees anyway. 

• Employers’ Liability (Part B) with limits of at least $500,000 each accident, 
$500,000 by disease policy limit, $500,000 by disease each employee. 

 
This policy shall also contain the following endorsements or language, which shall be 
indicated on the certificate of insurance: 

• Waiver of subrogation in favor of and acceptable to Railroad. 
 

D. Railroad Protective Liability Insurance.  This insurance shall name only the Railroad as 
the Insured with coverage of at least $5,000,000 per occurrence and $10,000,000 in the 
aggregate.  The policy shall be issued on a standard ISO form CG 00 35 10 93 and 
include the following: 

• Endorsed to include the Pollution Exclusion Amendment (ISO form CG 28 
31 10 93)  

• Endorsed to include the Limited Seepage and Pollution Endorsement. 
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• Endorsed to remove any exclusion for punitive damages. 
• No other endorsements restricting coverage may be added. 
• The original policy must be provided to Railroad prior to performing any 

work or services under this Agreement 
 
In lieu of providing a Railroad Protective Liability Policy, Contractor may participate in BNSF’s 
Blanket Railroad Protective Liability Insurance Policy available to Contractor.   
 
Other Requirements: 
 
  All policies (applying to coverage listed above) must not contain an exclusion for punitive 
damages and certificates of insurance must reflect that no exclusion exists.   
 

Contractor agrees to waive its right of recovery against Railroad for all claims and suits 
against Railroad, except for claims and suits arising wholly out of the sole negligence, or to the 
extent caused by the gross negligence or willful misconduct, of Railroad.  In addition, its insurers, 
through the terms of the policy or policy endorsement, waive their right of subrogation against 
Railroad for all claims and suits, except for claims and suits arising wholly out of the sole 
negligence, or to the extent caused by the gross negligence of willful misconduct, of Railroad.  
The certificate of insurance must reflect the waiver of subrogation endorsement.  Contractor 
further waives its right of recovery, and its insurers also waive their right of subrogation against 
Railroad for loss of its owned or leased property or property under Contractor’s care, custody or 
control, except for the right of recovery or right of subrogation arising wholly out of the sole 
negligence, or to the extent caused by the gross negligence or willful misconduct, of Railroad.   
 

Contractor is not allowed to self-insure without the prior written consent of Railroad.  If 
granted by Railroad, any deductible, self-insured retention or other financial responsibility for 
claims must be covered directly by Contractor in lieu of insurance.  Any and all Railroad liabilities 
that would otherwise, in accordance with the provisions of this Agreement, be covered by 
Contractor’s insurance will be covered as if Contractor elected not to include a deductible, self-
insured retention or other financial responsibility for claims. 
 

Prior to commencing the C&M Work, Contractor must furnish to Railroad acceptable 
certificate(s) of insurance including an original signature of the authorized representative 
evidencing the required coverage, endorsements, and amendments.  The policy(ies) must 
contain a provision that obligates the insurance company(ies) issuing such policy(ies) to notify 
Railroad in writing at least 30 days prior to any cancellation, non-renewal, substitution or material 
alteration.  This cancellation provision must be indicated on the certificate of insurance.  Upon 
request from Railroad, a certified duplicate original of any required policy must be furnished.  
Certificate(s) should be sent to the following address: 

 
Ebix BPO 
PO Box 12010-BN 
Hemet, CA  92546-8010 
Fax number: 951-652-2882 
Email: bnsf@ebix.com 

 
Any insurance policy must be written by a reputable insurance company reasonably 

acceptable to Railroad or with a current Best’s Guide Rating of A- and Class VII or better, and 
authorized to do business in the state(s) in which the service is to be provided. 
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Contractor represents that this Agreement has been thoroughly reviewed by Contractor’s 
insurance agent(s)/broker(s), who have been instructed by Contractor to procure the insurance 
coverage required by this Agreement.  Allocated Loss Expense must be in addition to all policy 
limits for coverages referenced above. 

 
  Not more frequently than once every five years, Railroad may reasonably modify the 
required insurance coverage to reflect then-current risk management practices in the railroad 
industry and underwriting practices in the insurance industry. 
 
 If any portion of the operation is to be subcontracted by Contractor, Contractor must 
require that its subcontractors provide and maintain the insurance coverages set forth herein, 
naming Railroad as an additional insured, and requiring that the subcontractors release, defend 
and indemnify Railroad to the same extent and under the same terms and conditions as 
Contractor is required to release, defend and indemnify Railroad herein. 
 

Failure to provide evidence as required by this section will entitle, but not require, Railroad 
to immediately suspend work under this Agreement until such evidence is provided.  Acceptance 
of a certificate that does not comply with this section will not operate as a waiver of Contractor's 
obligations hereunder.   
 

The fact that insurance (including, without limitation, self-insurance) is obtained by 
Contractor will not be deemed to release or diminish the liability of Contractor including, without 
limitation, liability under the indemnity provisions of this Agreement.  Damages recoverable by 
Railroad will not be limited by the amount of the required insurance coverage. 
 

For purposes of this section, Railroad means "Burlington Northern Santa Fe, LLC", "BNSF 
Railway Company" and the subsidiaries, successors, assigns and affiliates of each. 
  
 Section 4.  EXHIBIT C CONTRACTOR REQUIREMENTS 

 
The Contractor must observe and comply with all provisions, obligations, requirements 

and limitations contained in the Contract, and the Contractor Requirements set forth on Exhibit C 
attached to this Agreement and the Contract, including, but not be limited to, payment of all costs 
incurred for any damages to Railway roadbed, tracks, and/or appurtenances thereto, resulting 
from use, occupancy, or presence of its employees, representatives, or agents or subcontractors 
on or about the construction site. 

 
Section 5.  TRAIN DELAY 
 
Contractor is responsible for and hereby indemnifies and holds harmless Railway 

(including its affiliated railway companies, and its tenants) for, from and against all damages 
arising from any unscheduled delay to a freight or passenger train which affects Railway's ability 
to fully utilize its equipment and to meet customer service and contract obligations.  Contractor 
will be billed, as further provided below, for the economic losses arising from loss of use of 
equipment, contractual loss of incentive pay and bonuses and contractual penalties resulting from 
train delays, whether caused by Contractor, or subcontractors, or by the Railway performing work 
under this Agreement.  Railway agrees that it will not perform any act to unnecessarily cause train 
delay. 

 
For loss of use of equipment, Contractor will be billed the current freight train hour rate per 

train as determined from Railway's records.  Any disruption to train traffic may cause delays to 
multiple trains at the same time for the same period. 
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Additionally, the parties acknowledge that passenger, U.S. mail trains and certain other 

grain, intermodal, coal and freight trains operate under incentive/penalty contracts between 
Railway and its customer(s).  Under these arrangements, if Railway does not meet its contract 
service commitments, Railway may suffer loss of performance or incentive pay and/or be subject 
to penalty payments.  Contractor is responsible for any train performance and incentive penalties 
or other contractual economic losses actually incurred by Railway which are attributable to a train 
delay caused by Contractor or its subcontractors. 
 
 The contractual relationship between Railway and its customers is proprietary and 
confidential.  In the event of a train delay covered by this Agreement, Railway will share 
information relevant to any train delay to the extent consistent with Railway confidentiality 
obligations.  Damages for train delay are currently $382.20 per hour per incident.  THE RATE 
THEN IN EFFECT AT THE TIME OF PERFORMANCE BY THE CONTRACTOR HEREUNDER 
WILL BE USED TO CALCULATE THE ACTUAL COSTS OF TRAIN DELAY PURSUANT TO 
THIS AGREEMENT. 

 
Contractor and its subcontractors must give Railway’s Project Engineer (402) 458-

7537 thirty (30) days' minimum advance notice of the times and dates for proposed work 
windows.  Railway and Contractor will establish mutually agreeable work windows for the 
project.  Railway has the right at any time to revise or change the work windows due to 
train operations or service obligations.  Railway will not be responsible for any additional 
costs or expenses resulting from a change in work windows.  Additional costs or 
expenses resulting from a change in work windows shall be accounted for in Contractor’s 
expenses for the project.   

 
Contractor and subcontractors must plan, schedule, coordinate and conduct all 

Contractor's work so as to not cause any delays to any trains. 
 

[Signature page follows] 
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8 
Form 0103 Rev. 10/28/09 

 
 Kindly acknowledge receipt of this letter by signing and returning to the Railway two 
original copies of this letter, which, upon execution by Railway, will constitute an Agreement 
between us. 

 
________________________ 
(Contractor) BNSF Railway Company 
 
 
By:________________________  By:___________________________ 
Printed Name: ______________ Name:___________________ 
Title:______________________ Project Engineer 

 
 
Contact Person:         Accepted and effective this _____day of 20__. 
Address:      
       
City:_________________ State:___ Zip:____ 
Fax:       
Phone:       
E-mail:      
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EXHIBIT C-1(B) 
 
 

CONTRACTOR’S RIGHT OF ENTRY 
For C&M Work   
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EXHIBIT C-1(B) 
 
 

CONTRACTOR’S RIGHT OF ENTRY 
For C&M Work   

 
 
BNSF RAILWAY COMPANY 
Attention: Project Engineer 
 
 
Gentlemen: 
 

The undersigned (hereinafter, the "Contractor"), has entered into a contract (the 
"Contract") dated ______________, 20_ with the City of Lincoln, Nebraska ("City") for the 
performance of certain work ("C&M Work") in connection with the construction of entertainment, 
recreation, lodging, offices, retail and/or other complementary and/or supporting facilities in 
Lincoln, Nebraska (collectively, the "West Haymarket Project").  The work to be performed 
under this Agreement is deemed to be "City C&M Work" (as defined in that certain Construction 
and Maintenance Agreement ["C&M Agreement"] dated _______, 2010, between BNSF Railway 
Company and the City).  Performance of such C&M Work will necessarily require Contractor to 
enter BNSF RAILWAY COMPANY ("Railway") right of way and property ("Railway Property").  
The Contract provides that no C&M Work will be commenced within Railway Property until the 
Contractor employed in connection with said C&M Work for the City of Lincoln, Nebraska (i) 
executes and delivers to Railway an Agreement in the form hereof, and (ii) provides insurance of 
the coverage and limits specified in such Agreement and Section 3 herein.  If this Agreement is 
executed by a party who is not the Owner, General Partner, President or Vice President of 
Contractor, Contractor must furnish evidence to Railway certifying that the signatory is 
empowered to execute this Agreement on behalf of Contractor. 

 
Accordingly, in consideration of Railway granting permission to Contractor to enter upon 

Railway Property and as an inducement for such entry, Contractor, effective on the date of the 
Contract, has agreed and does hereby agree with Railway as follows: 

 
Section 1.  RELEASE OF LIABILITY AND INDEMNITY   

   
 TO THE FULLEST EXTENT PERMITTED BY LAW, CONTRACTOR SHALL RELEASE, 
INDEMNIFY, DEFEND AND HOLD HARMLESS RAILWAY AND RAILWAY'S AFFILIATED 
COMPANIES, PARTNERS, SUCCESSORS, ASSIGNS, LEGAL REPRESENTATIVES, 
OFFICERS, DIRECTORS, SHAREHOLDERS, EMPLOYEES AND AGENTS FOR, FROM AND 
AGAINST ANY AND ALL CLAIMS, LIABILITIES, FINES, PENALTIES, COSTS, DAMAGES, 
LOSSES, LIENS, CAUSES OF ACTION, SUITS, DEMANDS, JUDGMENTS AND EXPENSES 
(INCLUDING, WITHOUT LIMITATION, COURT COSTS AND ATTORNEYS' FEES) OF ANY 
NATURE, KIND OR DESCRIPTION OF ANY PERSON (INCLUDING, WITHOUT LIMITATION, 
THE EMPLOYEES OF THE PARTIES HERETO) OR ENTITY DIRECTLY OR INDIRECTLY 
(COLLECTIVELY, "LIABILITIES") ARISING OUT OF, RESULTING FROM OR CAUSALLY 
RELATED TO (IN WHOLE OR IN PART): 
 
  (i) ANY RIGHTS OR INTERESTS GRANTED TO CONTRACTOR PURSUANT 
TO THIS AGREEMENT;  
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  (ii) THE USE, OCCUPANCY OR PRESENCE OF CONTRACTOR AND 
CONTRACTOR PARTIES (DEFINED BELOW) AND/OR ANY WORK PERFORMED BY 
CONTRACTOR AND CONTRACTOR PARTIES IN, ON, OR ABOUT RAILWAY'S PROPERTY 
OR RIGHT-OF-WAY AND/OR THE WEST HAYMARKET PROJECT, INCLUDING, WITHOUT 
LIMITATION, OPERATION OF THE PEDESTRIAN BRIDGE, SECURITY FENCING, OR 
STORM WATER MITIGATION BY ANY CONTRACTOR PARTY (DEFINED BELOW);  
 
  (iii)  ANY ENVIRONMENTAL MATTERS ARISING FROM CONTRACTOR 
AND/OR CONTRACTOR PARTIES' USE AND OCCUPANCY OF RAILWAY'S RIGHT-OF-WAY 
OR OTHER RAILWAY PROPERTY, INCLUDING WITHOUT LIMITATION USE AND 
OCCUPANCY OF RAILWAY'S RIGHT-OF-WAY OR OTHER RAILWAY PROPERTY IN 
CONNECTION WITH PERFORMANCE OF THE C&M WORK; 
 
  (iv) ANY DAMAGE TO OR DESTRUCTION OF ANY TELECOMMUNICATION 
LINES IN CONNECTION WITH THE WEST HAYMARKET PROJECT BY CONTRACTOR 
AND/OR CONTRACTOR PARTIES, INCLUDING BUT NOT LIMITED TO (A) ANY INJURY TO 
OR DEATH OF ANY PERSON EMPLOYED BY OR ON BEHALF OF ANY 
TELECOMMUNICATIONS COMPANY, AND/OR ITS CONTRACTORS, AGENTS AND/OR 
EMPLOYEES AS A RESULT OF SUCH DAMAGE OR DESTRUCTION, AND/OR (B) ANY 
CLAIM OR CAUSE OF ACTION FOR ALLEGED LOSS OF PROFITS OR REVENUE BY, OR 
LOSS OF SERVICE BY A CUSTOMER OR USER OF SUCH TELECOMMUNICATION 
COMPANY(IES) AS A RESULT OF SUCH DAMAGE OR DESTRUCTION; 
 
  (v) CONTRACTOR’S BREACH OF THE TERMS AND CONDITIONS OF THIS 
AGREEMENT; OR 
 
  (vi) ANY ACT OR OMISSION OF CONTRACTOR OR ITS OFFICERS, AGENTS, 
INVITEES, EMPLOYEES OR SUBCONTRACTORS (SUCH OFFICERS, AGENTS, INVITEES, 
EMPLOYEES AND SUBCONTRACTORS BEING REFERRED TO HEREIN INDIVIDUALLY AS 
A "CONTRACTOR PARTY" AND COLLECTIVELY, "CONTRACTOR PARTIES"), OR 
ANYONE DIRECTLY OR INDIRECTLY EMPLOYED BY ANY OF THEM, OR ANYONE THEY 
CONTROL OR EXERCISE CONTROL OVER. 
 
 THE LIABILITY ASSUMED BY CONTRACTOR WILL NOT BE AFFECTED BY THE 
FACT, IF IT IS A FACT, THAT ANY DAMAGE, DESTRUCTION, INJURY OR DEATH WAS 
OCCASIONED BY OR CONTRIBUTED TO BY THE NEGLIGENCE OF RAILWAY, ITS 
AGENTS, SERVANTS, EMPLOYEES OR OTHERWISE, BUT EXCLUDING CLAIMS WHOLLY 
CAUSED BY RAILWAY'S SOLE NEGLIGENCE AND EXCLUDING CLAIMS TO THE EXTENT 
THAT SUCH CLAIMS ARE CAUSED BY THE WILLFUL MISCONDUCT OR GROSS 
NEGLIGENCE OF RAILWAY.    
 
 FURTHER, TO THE FULLEST EXTENT PERMITTED BY LAW, CONTRACTOR 
AGREES, REGARDLESS OF ANY NEGLIGENCE OR ALLEGED NEGLIGENCE OF 
RAILWAY, TO INDEMNIFY, DEFEND AND HOLD HARMLESS RAILWAY AGAINST AND 
ASSUME THE DEFENSE OF ANY LIABILITIES ASSERTED AGAINST OR SUFFERED BY 
RAILWAY UNDER OR RELATED TO THE FEDERAL EMPLOYERS' LIABILITY ACT ("FELA") 
WHENEVER EMPLOYEES OF CONTRACTOR OR ANY CONTRACTOR PARTY CLAIM OR 
ALLEGE THAT THEY ARE EMPLOYEES OF RAILWAY OR OTHERWISE.  THIS INDEMNITY 
SHALL ALSO EXTEND, ON THE SAME BASIS, TO FELA CLAIMS BASED ON ACTUAL OR 
ALLEGED VIOLATIONS OF ANY FEDERAL, STATE OR LOCAL LAWS OR REGULATIONS, 
INCLUDING BUT NOT LIMITED TO THE SAFETY APPLIANCE ACT, THE LOCOMOTIVE 
INSPECTION ACT, THE OCCUPATIONAL SAFETY AND HEALTH ACT, THE RESOURCE 
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CONSERVATION AND RECOVERY ACT, AND ANY SIMILAR STATE OR FEDERAL 
STATUTE.   

 
Contractor further agrees, at its expense, in the name and on behalf of Railway, that it will 

adjust and settle all Liabilities against Railway, and will, at Railway's discretion, appear and 
defend any suits or actions of law or in equity brought against Railway on any claim or cause of 
action arising out of any liability assumed by Contractor under this Agreement for which Railway 
is liable or is alleged to be liable.  Railway will give notice to Contractor, in writing, of the receipt 
or dependency of such claims and thereupon Contractor must proceed to adjust and handle to a 
conclusion such claims, and in the event of a suit being brought against Railway, Railway may 
forward summons and complaint or other process in connection therewith to Contractor, and 
Contractor, at Railway's discretion, must defend, adjust, or settle such suits and protect, 
indemnify, and save harmless Railway from and against all Liabilities arising  out of any such 
claims or suits, provided  that the foregoing indemnification obligations do not include Liabilities 
arising wholly out of the sole negligence of Railway or to the extent caused by the gross 
negligence or willful misconduct of Railway. 

 
In addition to any other provision of this Agreement, in the event that all or any portion of 

this Article shall be deemed to be inapplicable for any reason, including without limitation as a 
result of a decision of an applicable court, legislative enactment or regulatory order, the parties 
agree that this Article shall be interpreted as requiring Contractor to indemnify Railway to the 
fullest extent permitted by applicable law.  THROUGH THIS AGREEMENT THE PARTIES 
EXPRESSLY INTEND FOR CONTRACTOR TO INDEMNIFY RAILWAY FOR RAILWAY’S 
ACTS OF NEGLIGENCE, BUT EXCLUDING CLAIMS WHOLLY CAUSED BY RAILWAY'S 
SOLE NEGLIGENCE AND EXCLUDING CLAIMS TO THE EXTENT THAT SUCH CLAIMS ARE 
CAUSED BY THE WILLFUL MISCONDUCT OR GROSS NEGLIGENCE OF RAILWAY. 

 
It is mutually understood and agreed that the assumption of liabilities and indemnification 

provided for in this Agreement survive any termination of this Agreement. 
 
Section 2. TERM 
 
This Agreement is effective from the date of the Contract until (i) the completion of the 

project set forth herein, and (ii) full and complete payment to Railway of any and all sums or other 
amounts owing and due hereunder. 

 
Section 3.  INSURANCE   

 
Contractor must, at its sole cost and expense, procure and maintain during the life of this 

Agreement the following insurance coverage:   
   
A. Commercial General Liability Insurance.  This insurance shall contain broad form 

contractual liability with a combined single limit of a minimum of $2,000,000.00 per 
occurrence, and $4,000,000.00 in the aggregate, but in no event less than the amount 
otherwise carried by the Contractor.  Coverage  must be purchased on a post 1998 ISO 
occurrence form or equivalent and include coverage for, but not limited to, the following:   

• Bodily Injury and Property Damage 
• Personal Injury and Advertising Injury 
• Fire legal liability 
• Products and completed operations 
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This policy shall also contain the following endorsements, which shall be indicated on the 
certificate of insurance: 

• The definition of insured contract shall be amended to remove any 
exclusion or other limitation for any work being done within 50 feet of 
railroad property. 

• Waiver of subrogation in favor of and acceptable to Railroad. 
• Additional insured endorsement in favor of and acceptable to Railroad. 
• Separation of insureds. 
• The policy shall be primary and non-contributing with respect to any 

insurance carried by Railroad.   
 

It is agreed that the workers’ compensation and employers’ liability related exclusions in 
the Commercial General Liability insurance policy(s) required herein are intended to apply 
to employees of the policy holder and shall not apply to Railroad employees. 
 
No other endorsements limiting coverage as respects obligations under this Agreement 
may be included on the policy with regard to the work being performed under this 
Agreement. 
 

B.   Business Automobile Insurance.  This insurance shall contain a combined single limit of at 
least $1,000,000 per occurrence, and include coverage for, but not limited to the following: 

• Bodily injury and property damage 
• Any and all vehicles owned, used or hired 

 
This policy shall also contain the following endorsements or language, which shall be 
indicated on the certificate of insurance: 

• Waiver of subrogation in favor of and acceptable to Railroad. 
• Additional insured endorsement in favor or and acceptable to Railroad. 
• Separation of insureds. 
• The policy shall be primary and non-contributing with respect to any 

insurance carried by Railroad.   
 
C. Workers Compensation and Employers Liability Insurance.  This insurance shall include 

coverage for, but not limited to: 
• Contractor’s statutory liability under the worker’s compensation laws of the 

state(s) in which the work is to be performed.  If optional under State law, 
the insurance must cover all employees anyway. 

• Employers’ Liability (Part B) with limits of at least $500,000 each accident, 
$500,000 by disease policy limit, $500,000 by disease each employee. 

 
This policy shall also contain the following endorsements or language, which shall be 
indicated on the certificate of insurance: 

• Waiver of subrogation in favor of and acceptable to Railroad. 
 

D. Railroad Protective Liability Insurance.  This insurance shall name only the Railroad as 
the Insured with coverage of at least $5,000,000 per occurrence and $10,000,000 in the 
aggregate.  The policy shall be issued on a standard ISO form CG 00 35 10 93 and 
include the following: 

• Endorsed to include the Pollution Exclusion Amendment (ISO form CG 28 
31 10 93)  

• Endorsed to include the Limited Seepage and Pollution Endorsement. 
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• Endorsed to remove any exclusion for punitive damages. 
• No other endorsements restricting coverage may be added. 
• The original policy must be provided to Railroad prior to performing any 

work or services under this Agreement 
 
In lieu of providing a Railroad Protective Liability Policy, Contractor may participate in BNSF’s 
Blanket Railroad Protective Liability Insurance Policy available to Contractor.   
 
Other Requirements: 
 
  All policies (applying to coverage listed above) must not contain an exclusion for punitive 
damages and certificates of insurance must reflect that no exclusion exists.   
 

Contractor agrees to waive its right of recovery against Railroad for all claims and suits 
against Railroad, except for claims and suits arising wholly out of the sole negligence, or to the 
extent caused by the gross negligence or willful misconduct, of Railroad.  In addition, its insurers, 
through the terms of the policy or policy endorsement, waive their right of subrogation against 
Railroad for all claims and suits, except for claims and suits arising wholly out of the sole 
negligence, or to the extent caused by the gross negligence of willful misconduct, of Railroad.  
The certificate of insurance must reflect the waiver of subrogation endorsement.  Contractor 
further waives its right of recovery, and its insurers also waive their right of subrogation against 
Railroad for loss of its owned or leased property or property under Contractor’s care, custody or 
control, except for the right of recovery or right of subrogation arising wholly out of the sole 
negligence, or to the extent caused by the gross negligence or willful misconduct, of Railroad.   
 

Contractor is not allowed to self-insure without the prior written consent of Railroad.  If 
granted by Railroad, any deductible, self-insured retention or other financial responsibility for 
claims must be covered directly by Contractor in lieu of insurance.  Any and all Railroad liabilities 
that would otherwise, in accordance with the provisions of this Agreement, be covered by 
Contractor’s insurance will be covered as if Contractor elected not to include a deductible, self-
insured retention or other financial responsibility for claims. 
 

Prior to commencing the C&M Work, Contractor must furnish to Railroad acceptable 
certificate(s) of insurance including an original signature of the authorized representative 
evidencing the required coverage, endorsements, and amendments.  The policy(ies) must 
contain a provision that obligates the insurance company(ies) issuing such policy(ies) to notify 
Railroad in writing at least 30 days prior to any cancellation, non-renewal, substitution or material 
alteration.  This cancellation provision must be indicated on the certificate of insurance.  Upon 
request from Railroad, a certified duplicate original of any required policy must be furnished.  
Certificate(s) should be sent to the following address: 

 
Ebix BPO 
PO Box 12010-BN 
Hemet, CA  92546-8010 
Fax number: 951-652-2882 
Email: bnsf@ebix.com 

 
Any insurance policy must be written by a reputable insurance company reasonably 

acceptable to Railroad or with a current Best’s Guide Rating of A- and Class VII or better, and 
authorized to do business in the state(s) in which the service is to be provided. 
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Contractor represents that this Agreement has been thoroughly reviewed by Contractor’s 
insurance agent(s)/broker(s), who have been instructed by Contractor to procure the insurance 
coverage required by this Agreement.  Allocated Loss Expense must be in addition to all policy 
limits for coverages referenced above. 

 
  Not more frequently than once every five years, Railroad may reasonably modify the 
required insurance coverage to reflect then-current risk management practices in the railroad 
industry and underwriting practices in the insurance industry. 
 
 If any portion of the operation is to be subcontracted by Contractor, Contractor must 
require that its subcontractors provide and maintain the insurance coverages set forth herein, 
naming Railroad as an additional insured, and requiring that the subcontractors release, defend 
and indemnify Railroad to the same extent and under the same terms and conditions as 
Contractor is required to release, defend and indemnify Railroad herein. 
 

Failure to provide evidence as required by this section will entitle, but not require, Railroad 
to immediately suspend work under this Agreement until such evidence is provided.  Acceptance 
of a certificate that does not comply with this section will not operate as a waiver of Contractor's 
obligations hereunder.   
 

The fact that insurance (including, without limitation, self-insurance) is obtained by 
Contractor will not be deemed to release or diminish the liability of Contractor including, without 
limitation, liability under the indemnity provisions of this Agreement.  Damages recoverable by 
Railroad will not be limited by the amount of the required insurance coverage. 
 

For purposes of this section, Railroad means "Burlington Northern Santa Fe, LLC", "BNSF 
Railway Company" and the subsidiaries, successors, assigns and affiliates of each. 
  
 Section 4.  EXHIBIT C CONTRACTOR REQUIREMENTS 

 
The Contractor must observe and comply with all provisions, obligations, requirements 

and limitations contained in the Contract, and the Contractor Requirements set forth on Exhibit C 
attached to this Agreement and the Contract, including, but not be limited to, payment of all costs 
incurred for any damages to Railway roadbed, tracks, and/or appurtenances thereto, resulting 
from use, occupancy, or presence of its employees, representatives, or agents or subcontractors 
on or about the construction site. 

 
Section 5.  TRAIN DELAY 
 
Contractor is responsible for and hereby indemnifies and holds harmless Railway 

(including its affiliated railway companies, and its tenants) for, from and against all damages 
arising from any unscheduled delay to a freight or passenger train which affects Railway's ability 
to fully utilize its equipment and to meet customer service and contract obligations.  Contractor 
will be billed, as further provided below, for the economic losses arising from loss of use of 
equipment, contractual loss of incentive pay and bonuses and contractual penalties resulting from 
train delays, whether caused by Contractor, or subcontractors, or by the Railway performing work 
under this Agreement.  Railway agrees that it will not perform any act to unnecessarily cause train 
delay. 

 
For loss of use of equipment, Contractor will be billed the current freight train hour rate per 

train as determined from Railway's records.  Any disruption to train traffic may cause delays to 
multiple trains at the same time for the same period. 
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Additionally, the parties acknowledge that passenger, U.S. mail trains and certain other 

grain, intermodal, coal and freight trains operate under incentive/penalty contracts between 
Railway and its customer(s).  Under these arrangements, if Railway does not meet its contract 
service commitments, Railway may suffer loss of performance or incentive pay and/or be subject 
to penalty payments.  Contractor is responsible for any train performance and incentive penalties 
or other contractual economic losses actually incurred by Railway which are attributable to a train 
delay caused by Contractor or its subcontractors. 
 
 The contractual relationship between Railway and its customers is proprietary and 
confidential.  In the event of a train delay covered by this Agreement, Railway will share 
information relevant to any train delay to the extent consistent with Railway confidentiality 
obligations.  Damages for train delay are currently $382.20 per hour per incident.  THE RATE 
THEN IN EFFECT AT THE TIME OF PERFORMANCE BY THE CONTRACTOR HEREUNDER 
WILL BE USED TO CALCULATE THE ACTUAL COSTS OF TRAIN DELAY PURSUANT TO 
THIS AGREEMENT. 

 
Contractor and its subcontractors must give Railway’s Project Engineer (402) 458-

7537 thirty (30) days' minimum advance notice of the times and dates for proposed work 
windows.  Railway and Contractor will establish mutually agreeable work windows for the 
project.  Railway has the right at any time to revise or change the work windows due to 
train operations or service obligations.  Railway will not be responsible for any additional 
costs or expenses resulting from a change in work windows.  Additional costs or 
expenses resulting from a change in work windows shall be accounted for in Contractor’s 
expenses for the project.   

 
Contractor and subcontractors must plan, schedule, coordinate and conduct all 

Contractor's work so as to not cause any delays to any trains. 
 

[Signature page follows] 
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8 
Form 0103 Rev. 10/28/09 

 
 Kindly acknowledge receipt of this letter by signing and returning to the Railway two 
original copies of this letter, which, upon execution by Railway, will constitute an Agreement 
between us. 

 
________________________ 
(Contractor) BNSF Railway Company 
 
 
By:________________________  By:___________________________ 
Printed Name: ______________ Name:___________________ 
Title:______________________ Project Engineer 

 
 
Contact Person:         Accepted and effective this _____day of 20__. 
Address:      
       
City:_________________ State:___ Zip:____ 
Fax:       
Phone:       
E-mail:      
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EXHIBIT D 
 

Final Clearances 
 
 Pursuant to the provisions of Section 3.1.3 of the C&M Agreement, approved Final Clearances 
for each segment of City C&M Work being constructed pursuant to the City Work Final Design are 
attached hereto as Exhibit D. 
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EXHIBIT E 
 

Soil Management Plan 
 
 
In addition to and not in limitation of the requirements and obligations of City and City Contractors 
contained in the C&M Agreement, the following requirements shall apply to City and City Contractors with 
respect to management of impacted environmental media.  In the event of conflicts between the terms of 
this Exhibit E and the rest of the C&M Agreement, including but not limited to the provisions of Exhibit C 
and, as applicable, Exhibit C-1(A) or Exhibit C-1(B), the most restrictive provisions shall apply to City 
and City Contractors. 
 
 
Proper Management of Impacted Media 
 
1.  Access 
 
Access to the West Haymarket Redevelopment Site (WHRS) is restricted to railroad and City of Lincoln 
personnel and contractors conducting work in their official capacity as employees or contractors of their 
respective organizations.  Access to Railroad operating property for purposes of providing construction – 
related services is subject to specific safety and rules training certifications and requirements found at:  
www.contractororientation.com.  Access to other non-railroad private property for purposes of 
performing construction – related services within the WHRS must be arranged through the EPMT. 
 
2. Management Practices 
 
Due to the potential risks and penalties involved in management of impacted media and protection of rare 
and unique saline wetlands as well as the wide applicability of these issues to planned construction 
activity, prescriptive management practices for these areas are as follows: 
 

2.1 Impacted Soil and Debris Management 
 
Attachment 3 - NDEQ Environmental Guidance Document 05-061 “Investigation Derived Waste and 
Remediation Considerations” (GD 05-061) is provided as reference.  Relevant and critical points 
extracted from GD 05-061 as well as NDEQ’s Title 132 (Integrated Solid Waste Management 
Regulations) for purposes of implementation and compliance is as follows: 
 

1. A fundamental premise regarding the regulatory status of any soils, debris or other media 
encountered during intrusive activities is that such items are not considered waste material until 
determined by the Project Manager in consultation with the Technical Representative to be no 
longer suitable for its intended purpose.   
 

2. Title 132, Chapter 1, Section 041 defines fill as:  “solid waste that consists only of one or more of 
the following: sand, gravel, stone, soil, rock, brick, concrete rubble, asphalt rubble, or similar 
material”. 
 

3. The “use of fill for legitimate land improvement (backfilling a foundation) is allowed per Title 132, 
Chapter 2, Section 002.01 as long as the fill is not mixed with other solid wastes that have the 
potential to cause contamination that may threaten human health or the environment”.   
 

4. From pg. 2 of NDEQ GD 05-161:  “Activity not related to investigation or remediation is not 
considered “active management” under the waste regulations. For example, routine trench or 
foundation excavation spoils that are generated at a site that is not a remediation or investigation 
activity site or are not related to remediation or investigation activities are not considered a waste 
unless it is intended for disposal. Such spoils could normally be replaced in the excavation.” 
 

5. Prior to initiation of each construction task, the project manager will consult with the technical 
representative to determine the type of material anticipated to be excavated, potential 
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contaminants of concern (if any) and allowable re-use (including use as fill), alternatives to be 
employed for excess soil or debris to be generated associated with his/her respective work task.  
The project manager will work with the construction representative and advise where excess soils 
or debris shall be stored.  Provisions for temporary storage of potentially impacted soil/debris 
must be explicitly agreed upon.    

 
2.2  Grading/Excavation 

 
Construction grading and excavation activities associated with applicable WHRS project activities require 
coordination and compliance as follows: 
 

1. Grading/excavation project manager/contractor’s representative (PM/CR) must contact the 
Technical Representative (TR) at least 14 days prior to initiation of grading/excavation work to 
discuss anticipated conditions and any special precautions to consider.  
 

2. The PM/CR must arrange for all utility clearance. 
 

3. The PM/CR must meet with the TR to discuss task – specific precautions (as detailed in any and 
all applicable work activities described in this Section). 
 

4. A TR must be on-site or on call to respond to questions or observations that could require 
sampling or determinations relevant to management of impacted soil or debris.  It is the 
responsibility of the PM/CR to notify the TR of construction schedules and activities 
(including any changes in schedules or scope of work effort) that may require on-site 
support and observation.   
 

5. Unless superseded by other special considerations, grading/excavation activities may proceed 
per the contractual project/task plans and specifications.   
 

6. Changing field considerations and observations (including encountering suspect soils/debris/other 
media or modifications of proposed areas/volumes of soil grading/excavation/filling) must be 
reported to the TR. 
 

7. If during execution of contractual plans and specifications the PM/CR determines the need to 
manage excess soils/debris/other media) not previously addressed, the PM/CR will consult with 
the TR to discuss management of affected media.  Resolution and ultimate fate of the affected 
media will be documented by the TR. 
 

8. Work shutdown will be at the discretion of the PM/CR’s corporate health and safety policies and 
practices. 

 
2.3  Utility Work 

 
Contractors performing utility work including all intrusive work (trenching, boring, digging, etc.) where 
surface features (soil, concrete, asphalt, vegetated surfaces) will be disturbed require conformance to the 
following procedures: 
 

1. The utility project manager/contractor’s representative (PM/CR) must contact the TR at least 14 
days prior to initiation of intrusive utility work to discuss anticipated conditions and any special 
precautions to consider.  
 

2. The PM/CR must arrange for all related utility clearance. 
 

3. The PM/CR must meet with the TR to discuss task – specific precautions (as detailed in any and 
all applicable work activities described in this Section). 
 

4. A TR must be on-site or on call to respond to questions or observations that could require 
sampling or determinations relevant to management of impacted soil or debris.  It is the 
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responsibility of the PM/CR to notify the TR of construction schedules and activities 
(including any changes in schedules or scope of work effort) that may require on-site 
support and observation.   
 

5. Unless superseded by other special considerations, utility construction activities may proceed per 
the contractual project/task plans and specifications.   
 

6. Changing field considerations and observations (including encountering suspect soils/debris/other 
media or modifications of proposed routes of utility corridors) must be immediately reported to the 
TR. 
 

7. In general, soil/debris/spoils which will not be removed from the site can be used as backfill 
around utilities if determined by the PM/CR to be suitable fill material and the material has no 
appearance of contamination or odor.  Soil/debris/spoils removed during the course of intrusive 
utility work with an appearance of contamination or odor will be immediately notified to the TR for 
consultation and resolution including temporary storage of the suspect material. 
 

8. If during execution of contractual plans and specifications the PM/CR determines there is a need 
to manage excess soils/debris/other media) not previously addressed, the PM/CR will consult 
with the TR to discuss management of affected media.  Resolution and ultimate fate of the 
affected media will be documented by the TR. 
 

9. Work shutdown will be at the discretion of the PM/CR’s corporate health and safety policies and 
practices. 

 
 

SPILL/INCIDENT RESPONSE REFERRAL SHEET 
 
SPILL REPORTING  
 
First Call: 
 
Environmental Project Management Team Technical Representatives: 
Frank Uhlarik – Alfred Benesch & Company:   402-333-5792 
        Cell:  402-669-0546 
Alternate: 
 
Bill Imig – Olsson Associates:      402-458-5903 
        Cell:  402-314-4568 
Alternate: 
 
Miki Esposito – Environmental Project Management Team:  402-441-6173 
 
Agencies/Railroad Authorities: 
 
Nebraska Department of Environmental Quality:  402-471-2186 or 877-253-2603  
 
After Hours, Weekends and Holidays: 
 
Nebraska State Patrol Dispatch:    402-471-4545 
BNSF Railway Company Resource Operations Center: 800-832-5452 
Union Pacific Railroad Security:     888-877-7267 
National Response Center:     800-424-8802 
 
ALL OTHER INCIDENTS 
 
Fire and Police: Dial 911 
 

EXHIBIT B to A133-2009 
Page 53 of 54



 

 

LIST OF ACRONYMS 
 
CR  Contractor’s Representative 
SMP  Soil Management Plan 
EPMT  City of Lincoln Environmental Project Management Team 
PM  Project Manager 
TR  Environmental Project Management Team Technical Representative 
WHRS  West Haymarket Redevelopment Site 
 

EXHIBIT B to A133-2009 
Page 54 of 54



EXHIBIT C 
LIMITED NOTICE TO PROCEED 

 
1. Pursuant to Section 2.2.05 of the Agreement, the Owner hereby accepts and approves Construction Manager’s 

Partial Guaranteed Maximum Price proposal dated _____________________. The Partial Guaranteed 
Maximum Price consists of the Construction Manager’s Fee, plus the Cost of the Work for the Limited Notice 
to Proceed Work, plus the Cost of the Work for the General Conditions for the Limited Notice to Proceed 
Work as those items are defined in the Agreement. 

 
2. The Owner hereby authorizes Construction Manager to commence the Work described in the Partial Maximum 

Price proposal (“Limited Notice to Proceed Work”).  Construction Manager hereby agrees to commence and 
complete said Work for the Partial Guaranteed Maximum Price by the Anticipated Date of Completion 
(defined below). 

 
3. The Partial Guaranteed Maximum Price for the Limited Notice to Proceed Work is guaranteed by the 

Construction Manager not to exceed _______________________ Dollars ($___________) subject to additions 
and deductions by Change Order as provided in the Contract Documents.  Attached hereto marked as 
Attachment A is an itemized statement of the Partial Guaranteed Maximum Price organized by the Cost of the 
Work for the Limited Notice to Proceed Work, Cost of the Work for the General Conditions, and the 
Construction Manager’s Fee.   

 
4. The Partial Guaranteed Maximum Price is based upon the following Assumptions, if any, on which the Partial 

Guaranteed Maximum Price is based:  (Insert Assumptions) 
 
 
5. The Partial Guaranteed Maximum Price is based upon the following Supplementary and other Conditions of 

the Contract:  (Insert Supplementary and other Conditions) 
 
 
 
6. The Partial Guaranteed Maximum Price is based upon the following Specifications: 
 (Either list the Specifications or refer to an exhibit to be attached) 
 
 
7. The Partial Guaranteed Maximum Price is based upon the following Drawings: 
 (List the Drawings or refer to an exhibit to be attached) 
 
 
8. The Partial Guaranteed Maximum Price is based upon the following other documents and information: 
 (List the any other documents or information or refer to an exhibit to be attached) 
 
9. The anticipated date for completion of the Limited Notice to Proceed Work is __________________ 

(“Anticipated Date of Completion”). 
 
10. The terms of this Limited Notice to Proceed will be superseded by the terms of the Final Guaranteed Maximum 

Price Amendment. 
 
 
________________________________________   _____________________________________ 
OWNER (Signature)       CONSTRUCTION MANAGER (Signature) 
 
________________________________________   _____________________________________ 
(Printed Name and Title)       (Printed Name and Title) 
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Exhibit E 
Subcontractor Procurement 

 
 
1.1 All subcontracts shall be procured on the basis of best value offered to the Project and 
shall be lump sum subcontracts.  There will be two processes utilized for the best value selection 
of subcontractors: one-step RFP and two-step RFQ/RFP.  The complexity of the work package, 
completeness of the Contract Documents at the time of procurement, and the size of the package 
will determine if one-step or two-step procurement will be utilized.   
 
1.2 One-step process:  Construction Manager shall, for each scope package: (1) draft a 
request for proposal specific to the scope of work (RFP) that includes the evaluation criteria from 
Section 1.4 that will be considered for the scope in question; (2) publish an RFP as an open 
invitation to offer a proposal; (3) advertise the RFP and conduct public outreach to prospective 
subcontractors; (4) conduct an advertised pre-proposal meeting with prospective subcontractors; 
(5) publish RFP addenda as necessary;  (6) receive proposals utilizing the City of Lincoln’s eBid 
system; (7) conduct a private opening of proposals; (8) review and reconcile proposals to the 
extent possible based on the proposals themselves; (9) create a short-list of proposers to be 
interviewed (generally between three to five proposers); (10) conduct interviews of the short-
listed proposers; (11) further reconcile and evaluate the proposals based on the criteria established 
under Section 1.4 below; (12) provide a recommendation of award by Construction Manager for 
the best value subcontractor; (13) subject to approval of Owner, award a lump sum subcontract to 
the proposer that offers the best value to the Project, which may or may not be the proposer 
offering the lowest price; and (14) after award, publish a scorecard that includes the resultant 
evaluation of all the proposers.  Reconciliation of proposals may include requiring proposers to 
make adjustments to correct for unacceptable proposal clarifications, scope omissions, 
insufficient commitment to the project goals, and/or scope ambiguities.  The purpose of the 
reconciliation is to ensure the proposals are comparable in all respects so that they can be fairly 
evaluated. 
  
1.3. Two-step process:  Construction Manager shall, for each scope package: (1) draft a 
request for qualifications (RFQ) that includes some or all of the qualitative items included in 
Section 1.4, and a request for proposal (RFP) instructions tailored to the scope of work and level 
of development of the Construction Documents that includes some or all of the qualitative items 
included in Section 1.4 and specifically including price.  The RFQ and RFP will include the 
evaluation criteria from Section 1.4 that will be considered for the scope in question; (2) publish 
the RFQ as an open invitation to offer qualifications; (3) advertise the RFQ and conduct public 
outreach to prospective subcontractors; (4) conduct an advertised pre-submission meeting with 
prospective subcontractors; (5) publish RFQ addenda as necessary;  (6) receive RFQ responses 
utilizing the City of Lincoln’s eBid system; (7) conduct a private opening of RFQ responses; (8) 
review and evaluate the qualifications based on the criteria established under Section 1.4 below; 
(9) create a short-list of proposers to be invited to advance in the selection process and provide a 
proposal (generally between three to five proposers); (10) notify both the unsuccessful and 
successful proposers of the short list  (11) publish the RFP to the short listed firms to offer a 
proposal; (12) publish RFP addenda as necessary;  (13) receive proposals utilizing the City of 
Lincoln’s eBid system and publish the names of the proposers and the scoring criteria to be used 
in the evaluation; (14) conduct a private opening of proposals; (15) review and reconcile 
proposals to the extent possible based on the proposals themselves; (16) conduct interviews of the 
firms submitting RFP’s; (17) further reconcile and evaluate the proposals based on the criteria 
established under Section 1.4 below; (18) provide a recommendation of award by Construction 
Manager for the best value subcontractor;  (19) subject to approval of Owner, award a lump sum 
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subcontract to the proposer that offers the best value to the Project, which may or may not be the 
proposer offering the lowest price; and (20) after award of the subcontract, publish a scorecard 
that includes the resultant evaluation of all the proposers.  Reconciliation of proposals may 
include requiring proposers to make adjustments to correct for unacceptable proposal 
clarifications, scope omissions, insufficient commitment to the project goals, and/or scope 
ambiguities.  The purpose of the reconciliation is to ensure the proposals are comparable in all 
respects so that they can be fairly evaluated.  
 
1.4 Construction Manager will, for each scope package, prepare weighted criteria to be used 
to determine the proposer offering the best value to the Project.  These criteria may include price, 
project approach, qualifications, technical competence, key personnel, relevant experience, 
resource capacity, financial strength and bonding capacity, community participation, local 
workforce and business utilization, responses of references, safety approach and safety record, 
quality approach and quality record, commitment to schedule, and other criteria to be determined 
by Construction Manager.  Proposals will be required to include a proposed lump sum price and 
information that will permit the Construction Manager to evaluate the proposal based on the 
criteria established. 
 
1.5 At all times during the evaluation process, a member, or staff member, of the JPA may 
observe the Construction Manager in subcontractor procurement. 
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UNITED STATES CITIZENSHIP ATTESTATION FORM 
FOR INDIVIDUAL CONSULTANT 

(to be used pursuant to Section XXIV.A)

For the purposes of complying with Neb. Rev. Stat. §§ 4-108 through 4-114, I attest as follows:

G I am a citizen of the United States.

OR

G I am a qualified alien under the Federal Immigration and Nationality Act.  My
immigration status and alien number are as follows:

 ___________________________________________________, and I agree to
provide a copy of the USCIS (United States Citizenship and Immigration
Services) documentation upon request required to verify Benesch’s lawful
presence in the United States using the Systematic Alien Verification for
Entitlements (SAVE) Program.

I hereby attest that my response and the information provided on this form and any related
application for public benefits are true, complete and accurate and I understand that this
information may be used to verify my lawful presence in the United States.  I understand and
agree that lawful presence in the United States is required and Benesch may be disqualified or
the contract terminated if such lawful presence cannot be verified as required by Neb. Rev. Stat.
§ 4-108.

       PRINT NAME: ____________________________________
(First, Middle, Last)

                    SIGNATURE: ____________________________________

                  DATE: ____________________________________
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UNITED STATES CITIZENSHIP ATTESTATION FORM FOR PUBLIC BENEFIT 
(to be used pursuant to Section XXIV.B)

For the purposes of complying with Neb. Rev. Stat. §§ 4-108 through 4-114, I attest as follows:

G I am a citizen of the United States.

OR

G I am a qualified alien under the Federal Immigration and Nationality Act.  My
immigration status and alien number are as follows:

 ___________________________________________________, and I agree to
provide a copy of my USCIS (United States Citizenship and Immigration
Services) documentation upon request.

I hereby attest that my response and the information provided on this form and any related
application for public benefits are true, complete and accurate and I understand that this
information may be used to verify my lawful presence in the United States.

        PRINT NAME: ____________________________________
(First, Middle, Last)

         SIGNATURE: ____________________________________

                    DATE: ____________________________________
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Exhibit  I 

Virtual Design & Construction (VDC) Services 
 
I. INTRODUCTION AND GENERAL TERMS  
 

A. The intent of this exhibit (the “VDC Exhibit”) is to: 
1. Support the project team’s desire to create building information models (BIM) 

of the Project and to use them to enhance the collaborative efforts of the 
Project team. 

2. Define the scope of the BIM modeling effort, including the collaborative 
efforts of the Project team associated with the modeling. 

 
B. The Owner will cause the Owner-Architect Agreement (B103) to be amended to 

include a VDC exhibit with terms consistent with this VDC Exhibit in all material 
respects. 

 
C. The Owner will cause the Architect to work with the Construction Manager to develop 

a version of AIA E202 to address level of development and other related terms (the 
“LOD Document”).  Upon agreement of the Owner, the Architect, and the 
Construction Manager, the LOD Document will be incorporated into this VDC Exhibit 
and into the VDC exhibit in the Owner-Architect Agreement.  In the event of any 
conflict between the terms of this VDC Exhibit and the LOD Document, the terms of 
this VDC Exhibit shall control. 

 
D. Nothing in this Exhibit shall be deemed to give Construction Manager or its 

subcontractors any responsibility for the design of the Project.  Nothing in this Exhibit 
shall be construed as (a) making Construction Manager or its Subcontractors in any 
way responsible for the accuracy, adequacy, sufficiency, compliance with applicable 
law, or any error or omission in, any information contained in any Design Models, or 
(b) making the Architect or the Design Consultants in any way responsible for the 
accuracy, adequacy, sufficiency, compliance with applicable law, or safety of, or any 
error or omission in, any means and methods employed by the Construction 
Manager, or any information contained in any Construction Model that is different 
from the Design Model content received from Architect. 

 
 
II. DEFINITIONS 
 

A. “2D” means two dimensional. 
B. “3D” means three dimensional.. 
C. “As-Built Model” has the meaning given in Section IX. 
D. “Construction Model” means a model prepared by any member of the Construction 

Team. 
E. “Construction Team” means the [Contractor/Construction Manager] and all of its 

subcontractors and suppliers at any tier. 
F. “Data Hosting Site” means the Internet-accessed data hosting site described in 

Section Viii.A below. 
F. “Design Model” means a Model prepared by any member of the Design Team. 
G. “Design Team” means the Architect and all of its consultants at any tier. 
H. “LOD” means level of development, as defined in the LOD Document. 
I. The “LOD Document” to be prepared pursuant to Section I.C above.  
J. “Model” mean a 3D electronic model created pursuant to this VDC Exhibit. 
K. The “VDC Exhibit” means this Exhibit C, VDC Services. 
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L.   The “VDC Protocol Manual” has the meaning given in Section VI of this VDC 
Exhibit. 

M.   The “Derivative Model” means a 3D electronic model that contains information in the 
physical geometry that can be derived or extracted for other uses. 

N.   The “Model Manager” means the person responsible for central housing, 
maintaining, updating, and releasing for use of the 3D electronic model. Since the 
“Model Manager” changes during the course of the project, the individual and timing 
are outlined in the “VDC Protocol Manual”. 

 
III. MODELING SERVICES 
 

A. Deliverables.  Architect shall provide, for the collaborative use of the Project team 
and for use in accordance with this VDC Exhibit by the Construction Team: 

 
1. 3D Models of the information defined in the LOD Document, at the points in 

time identified in the LOD Document in the form of separate 3D background 
model files by discipline in Revit 2011 format, and/or any other format agreed 
to in the VDC Protocol Manual.    

 
2.  In addition to the 3D models, 2D electronic representation of the contract 

documents, in PDF format will be issued when traditional 2D documents are 
issued. 

 
B. Point of Origin.  Architect will establish a common point of origin (X, Y, Z = 0, 0, 

0) for use in all Models prepared for use at the Project. 

C. Posting of Models.  At each stage described in the LOD Document, and as 
otherwise required under this VDC Exhibit, Architect and Construction Manager 
shall post, or cause other members of the Design Team and the Construction 
Team (as applicable) to post each of the Models required to be prepared by 
members of the Design Team or Construction Team under the LOD Document at 
the times required in the LOD Document. The Models will be posted as .rvt files, 
to the Data Hosting Site for use as described in this VDC Exhibit. 

D. Collaborative Process.  During the design and constructions phases of the 
Project, the Architect and Construction Manager will participate in regular 
collaboration meetings, as more particularly described in the VDC Protocol 
Manual, and will cause the other members of the Design Team and Construction 
Team (as applicable) to participate in such meetings. 

IV. CONSTRUCTION DOCUMENTS 
 

A. The construction drawings required to be delivered by the Architect as part of the 
Contract Documents under the Agreement shall consist of printouts from any 
Design Model on which they are based, to the extent reasonably possible.   

 
 

V. RIGHT OF RELIANCE 
 

A. At each stage of development of the Models, the Models shall include the 
elements identified in the LOD Document and those elements shall be modeled 
to the degree of accuracy set forth in the LOD Document.   

 
B. Irrespective of the LOD or reliance rights identified in the LOD Document, at such 

time as contract documents are issued, any information in the model that is also 
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contained in the contract documents shall be consistent with such information in 
the contract documents. This is subject to modeling software capabilities.   

 
VI. VDC PROTOCOL MANUAL 
 

A. The Architect and the Construction Manager will work together in good faith to 
develop a VDC Protocol Manual that will describe the work plan to deliver the 
work product required herein, and will cause other members of the Design Team 
and the Construction Team (as applicable) to participate in such efforts.  

 
B. The VDC Protocol Manual will include, among other things: 

 
1. Additional details concerning the BIM scope of work   
2. Standards guidelines for Model development 
3. Communication and file exchange process between Owner, Design 

team, CM/Contractor. 
4. BIM work flow for the design and construction phases 
5. Additional details concerning the submittals and deliverables   

A. Additional details concerning the interoperability of electronic files.   
 

VII. EXTENT OF MODELS 
 

A. The Design Model will extend to the following minimum limits:  
 

1. Architectural and structural content:  In plan view, the Design Model shall 
extend to five (5) feet beyond the exterior walls of the building, or where 
applicable, to five (5) feet beyond (i) additional architectural or structural 
portions of the Project such as screen walls, canopies, or overhangs, or 
(ii) the point of interconnection of the Project with any existing structures 
or infrastructures.  Where portions of the Work connect to existing 
structures/infrastructure, the plan limits shall extend to five feet beyond 
the point of connection. Vertically, the Design Model shall extend from 
the lowest extent of the foundations of the Project up through (and 
including) the roof of the topmost floor, the highest overhead utility, or 
adjacent structure (and all attachments to the structure, including those 
that extend above the roof), whichever is the highest. To the extent that 
the scope of the Design Models includes building systems, those 
systems shall be included to the full horizontal and vertical extents of the 
Design Models, including underground utilities and rooftop-mounted 
items. 

 
VIII. SHARING OF ELECTRONIC INFORMATION 
 

 
A. Data Hosting Site (Collaboration):  The Construction Manger shall arrange and 

pay for an internet-accessed data hosting site. The hosting site purpose is to 
allow the Design Team to post design models at milestones outlined in the VDC 
Protocol Manual. The site also shall accommodate the exchange and 
management of electronic information, allowing individuals and systems to 
identify, access, use and integrate information across multiple systems.  Type of 
hosting site, host location and security measures, will be defined in the VDC 
Protocol Manual.  The Owner shall cause the Contractor to provide, to the extent 
available on commercially reasonable terms, valuable papers insurance 
coverage for the data hosting site’s content.  
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IX. CHANGE MANAGEMENT 
 

A. Through completion of the Project, the Design Team will update the Design 
Models with information from RFI’s, ASI’s, CCD’s and design changes that alter 
the physical architecture of the Project. 

 
X. RIGHTS OF USE 
 

A. The Owner shall cause the Architect to grant, and cause the other members of 
the Design team that prepare Models to grant, to the Owner, the Construction 
Team, and the other members of the Design Team the right to use any Models 
delivered under this agreement for any purpose contemplated under this VDC 
Exhibit, including the preparation of derivative models for use in providing 
services or materials for the Project, and the right to use any such derivative 
Models for the purpose of marketing and education. 
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RESOLUTION NO. WH- __________

BE IT RESOLVED by the Board of Representatives of the West Haymarket Joint Public1

Agency:2

That the Consultant Agreement between M.A. Mortenson Company and the West3

Haymarket Joint Public Agency for professional assistance in providing scheduling services for the4

West Haymarket Project, upon the terms and conditions set out in said Agreement attached hereto5

and incorporated herein by this reference, is hereby accepted and approved and the Chairperson of6

the West Haymarket Joint Public Agency Board of Representatives is hereby authorized to execute7

said Contract on behalf of the Joint Public Agency. 8

Adopted this _____ day of April, 2011.9

Introduced by:

___________________________________

Approved as to Form & Legality: West Haymarket Joint Public Agency
Board of Representatives

_________________________________ ___________________________________
Legal Counsel for Jayne Snyder, Chair
West Haymarket Joint Public Agency

___________________________________
Tim Clare

___________________________________
Chris Beutler
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CONSULTANT AGREEMENT

THIS AGREEMENT is entered into this 14th day of April, 2011 , by and between the

West Haymarket Joint Public Agency, hereinafter referred to as “JPA” and M.A. Mortenson

Company, hereinafter referred to as “Consultant.” 

RECITALS

A.

The JPA proposes to engage Consultant in accordance with the terms and conditions set

forth herein to render professional assistance in providing scheduling services for the West

Haymarket Project, as more fully set forth in Attachment “A” (hereinafter referred to as “Consultant

Services”).  

B.

Consultant possesses certain skills, experience, education and competency to perform

the Consultant Services on behalf of the JPA, and the JPA desires to engage Consultant for such

Consultant Services on the terms herein provided.

C.

Consultant hereby represents that Consultant is willing and able to perform the

Consultant Services in accordance with the proposed Consultant Services submitted with this

Agreement.

D.

The City of Lincoln, Nebraska, a municipal corporation and member of the JPA, shall

provide support and administrative services under this Agreement with the Lincoln Municipal Code

as the source of several clauses in this Agreement.

NOW, THEREFORE, IN CONSIDERATION of the above Recitals and the mutual

obligations of the parties hereto, the parties do agree as follows: 
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I. 

ADMINISTRATOR OF AGREEMENT 

The Project Manager of the JPA shall be the JPA’s representative for the purposes of

administering this Agreement and shall have authority on behalf of the JPA to give approvals under

this Agreement.  A representative to be designated by the Consultant, will supervise all services and

be in charge of performance of the Consultant Services as set forth in this Agreement. 

II.

SCOPE OF SERVICES 

Consultant agrees to perform the Consultant Services in accordance with standard of care

normally exercised by consultants offering similar services on similar projects.  In the event there

is a conflict between the terms of Attachment A and this Agreement, the terms of this Agreement

shall control.

III. 

TERM OF AGREEMENT 

The term of this Agreement shall commence effective March 1, 2011 upon execution of

this Agreement by both parties and shall continue until August 31, 2013. 

IV. 

COMPENSATION 

The JPA agrees to pay Consultant for the services set forth in Attachment “A” the

Professional Fees (includes expenses) set forth in Attachment “A”. 

V. 
SERVICES TO BE CONFIDENTIAL

All services, including reports, opinions and information to be furnished under this

Agreement shall be considered confidential and shall not be divulged, in whole or in part, to any

person other than to duly authorized representatives of the JPA, without the prior written approval



-3-
4-7-2011 - Law

of the JPA or by order of a court of competent jurisdiction.  The provisions in this section shall

survive any termination of this Agreement. 

VI. 
NON-RAIDING CLAUSE

Consultant shall not engage the services of any person or persons presently in the employ

of the City of Lincoln, Nebraska for work covered by this Agreement without the written consent

of the City of Lincoln, Nebraska. 

VII.

TERMINATION OF AGREEMENT

 A. This Agreement may be terminated by the Consultant if the JPA fails to adequately

perform any material obligation required by this Agreement (“Default”).  Termination rights under

this paragraph may be exercised only if the JPA fails to cure a Default within ten (10) calendar days

after receiving written notice from the Consultant specifying the nature of the Default.

B. The JPA may terminate this Agreement, in whole or part, for any reason for the

JPA’s own convenience upon at least ten days written notice to the Consultant.  

If the Agreement is terminated by either the JPA or Consultant as provided in A or B

above, Consultant shall be paid for all services performed, and reimbursable expenses incurred, not

to exceed the above-mentioned Agreement amounts, up until the date of termination.  In either such

event, JPA agrees to compensate or assume payment for any outstanding lease agreements

(including office space and apartments) Consultant signed in performing its work for the JPA. 

Further, Consultant agrees that, upon termination as provided in this paragraph, it shall

not be employed for services similar to the Consultant Services by any developer or other party who

is or may be interested in the work effort as defined in Article II, or interested in the decisional

process relating to the application of such findings as may result from the tasks performed as defined

in Article II for a period of one (1) year after such termination, without prior approval of the JPA.
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VIII.

ADDITIONAL SERVICES 

The JPA may from time to time, require additional services from the Consultant

including but not limited to, special reports, graphics, attendance at meetings or presentations. Such

additional services, including the amount of compensation for such additional services, which are

mutually agreed upon by and between the JPA and Consultant shall be effective when incorporated

in written amendments to this Agreement. 

IX. 

FAIR EMPLOYMENT

In connection with the performance of work under this Agreement, Consultant agrees that

it shall not discriminate against any employee or applicant for employment with respect to

compensation, terms, advancement potential, conditions, or privileges of employment, because of

such person’s race, color, religion, sex, disability, national origin, ancestry, age, or marital status in

accordance with the requirements of Lincoln Municipal Code Chapter 11.08 and Neb. Rev. Stat.

§ 48-1122, as amended.

X.

FAIR LABOR STANDARDS

The Consultant shall maintain Fair Labor Standards in the performance of this Agreement

as required by Chapter 73, Nebraska Revised Statues, as amended.

XI.

ASSIGNABILITY 

The Consultant shall not assign any interest in this Agreement, except for the work of

the Subconsultants identified in this Agreement, delegate any duties or work required under this

Agreement, or transfer any interest in the same (whether by assignment or novation), without the

prior written consent of the JPA thereto; provided, however, that claims for money due or to become
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due to the Consultant from JPA under this Agreement may be assigned without such approval, but

notice of any such assignment shall be furnished promptly to the JPA. 

XII.

OWNERSHIP, PUBLICATION, REPRODUCTION
AND USE OF MATERIAL

Consultant agrees to and hereby transfers all rights, including those of a property or

copyright nature, in any reports, studies, information, data, digital files, imagery, metadata, maps,

statistics, forms and any other works or materials produced under the terms of this Agreement.  No

such work or materials produced, in whole or in part, under this Agreement, shall be subject to

private use or copyright by Consultant without the express written consent of JPA. 

The JPA shall have the unrestricted rights of ownership of such works or materials and

may freely copy, reproduce, broadcast, or otherwise utilize such works or materials as the JPA

deems appropriate.  The JPA shall also retain all such rights for any derivative works based on such

works or materials. Notwithstanding the above, the JPA agrees to maintain confidential information

Consultant deems to be proprietary to the extent allowed by law.

XIII.

COPYRIGHTS, ROYALTIES & PATENTS 

Without exception, Consultant represents the consideration for this Agreement includes

Consultant’s payment for any and all royalties or costs arising from patents, trademarks, copyrights,

and other similar intangible rights in any way involved with or related to this Agreement. Further,

Consultant shall pay all related royalties, license fees, or other similar fees for any such intangible

rights. Consultant shall defend suits or claims for infringement of any patent, copyright, trademark,

or other intangible rights that Consultant has used in the course of performing this Agreement. 
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XIV. 

COPYRIGHT; CONSULTANT’S WARRANTY 

A. Consultant represents that all materials, processes, or other protected rights to be

used in the Consultant Services have been duly licensed or authorized by the appropriate parties for

such use. 

B. Consultant agrees to furnish the JPA upon demand written documentation of such

license or authorization. If unable to do so, Consultant agrees that the JPA may withhold a reason-

able amount from Consultant’s compensation herein to defray any associated costs to secure such

license or authorization or defend any infringement claim.  

XV.

INDEMNIFICATION

To the fullest extent permitted by law, Consultant shall indemnify and hold harmless the

JPA, its members, representatives of the members, officers, agents, and employees, as indemnitees,

from and against all third party claims, damages, losses, and expenses, including but not limited to

attorney’s fees, arising out of or resulting from the performance of this Agreement, that results in

any claim for damage whatsoever, including without limitation, any bodily injury, sickness, disease,

death, or any injury to or destruction of tangible or intangible property, including any loss of use

resulting therefrom, to the extent caused by the negligent acts or omissions of the Consultant or

anyone directly or indirectly employed by Consultant or anyone for whose acts any of the them may

be liable.

XVI.

INSURANCE

A. Insurance Coverage.  At all times during the term of this Agreement, the Consultant

shall maintain insurance coverage as follows:

1. Workers’ Compensation; Employer’s Liability.  Such insurance coverage as will

fully protect both Consultant and JPA from any and all claims under any Worker’s Compensation
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Act or Employer’s Liability Law. Consultant shall exonerate, indemnify and hold harmless the JPA

from and against, and shall assume full responsibility for payment of all federal, state, and local

taxes and contributions imposed or required under unemployment insurance, social security and

income tax laws with respect to Consultant or any such employees of Consultant as may be engaged

in the performance of this Agreement.  The minimum acceptable limits of liability to be provided

by such Workers’ Compensation policy shall be as follows:

Coverage Listing Min. Amt Notes

Worker’s Comp.

State Statutory

Applicable Federal Statutory

Employer’s Liability

Bodily Injury by accident $500,000 each accident

Bodily Injury by disease $500,000 each employee

Bodily Injury $500,000 policy limit

2. Automobile Liability Insurance.  For all of the Consultant’s automobiles, including

owned, hired and non-owned automobiles, Consultant shall keep in full force and effect such

Automobile Liability Insurance as shall protect it against claims for damages resulting from bodily

injury, including wrongful death, and property damage which may arise from the operations of any

owned, hired, or non-owned automobiles used by or for it in an capacity in connection with the

carrying out of this contract. The minimum acceptable limits of liability to be provided by a such

Automobile Liability Insurance shall be as follows: 

i. Bodily Injury Limit $500,000 Each Person/$1,000,000 Each Occurrence

ii. Property Damage Limit $500,000 Each Occurrence

iii. Combined Single Limit $1,000,000 Each Occurrence

3. General Liability Insurance.  General Liability Insurance, naming and protecting

Consultant and the JPA and the City of Lincoln, its officials, employees and volunteers as additional

insured, against claims for damages resulting from (a) all acts or omissions, (b) bodily injury,
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including wrongful death, (c) personal injury liability, and (d) property damage which may arise

from operations under this Agreement whether such operations by Consultant and Consultant’s

employees, students, or those directly or indirectly employed by Consultant. The minimum

acceptable limits of liability to be provided by such insurance shall be as follows:

i. All Acts or Omissions - $2,000,000 Aggregate; 

ii. Bodily Injury/Property Damage - $2,000,000 Aggregate;

iii. Personal Injury and Advertising - $1,000,000 each Occurrence;

iv. Contractual Liability (Subject to policy term and conditions) - $1,000,000 each
Occurrence;

v. Products Liability and Completed Operations - $1,000,000 each Occurrence;

vi. Medical Expenses (any one person) - $10,000.

If the Consultant does not possess General Liability Insurance in the amounts as provided in this

Agreement, the Consultant may use Excess or Umbrella Insurance to supplement the General

Liability Insurance to reach the minimum acceptable limits of liability as provided in this

Agreement.

4. Professional Liability Insurance.  Professional Liability Insurance, naming and

protecting Consultant against claims for damages resulting from the Consultant’s errors, omissions,

or negligent acts. Such policy shall contain a limit of liability not less than Two Million Dollars

($2,000,000) per claim and aggregate. 

B. Minimum Scope of Insurance.  All liability insurance policies (except Professional

Liability) shall be written on an “occurrence” basis only, except for professional liability insurance

which may be based upon a “claims-made” basis. All insurance coverages are to be placed with

insurers authorized to do business in the State of Nebraska and must be placed with an insurer that

has an A.M. Best’s Rating of not less than A:VIII unless specific approval has been granted by the

JPA. 
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C. Deductibles.  All deductibles on any policy shall be the responsibility of the

Consultant.

D. Memorandum of Insurance.  All Memoranda of Insurance shall be filed with the

City showing the specific limits of insurance coverage required by the preceding sections, and

showing the JPA and the City of Lincoln as additional insureds for General Liability Insurance and

Excess or Umbrella Insurance if used to supplement the General Liability Insurance. The Consultant

may present evidence of equivalent self-insurance, satisfactory to the JPA,  in place of a certificate

of insurance for General Liability Insurance.  The JPA shall be treated as an additional insured as

if the Consultant possessed General Liability Insurance.  The Consultant shall provide the JPA thirty

(30) days notice of reduction in amount, increase in deductibles, cancellation, or non-renewal of

insurance coverage. 

XVII. 

NOTICE 

Any notice or notices required or permitted to be given pursuant to this Agreement may

be personally served on the other party by the party giving such notice, or may be served by fax,

commercial carrier or certified mail, postage prepaid, return receipt requested to the following

addresses: 

West Haymarket Joint Public Agency
 Attn:  Dan Marvin

555 South 10th Street, Suite 301
Lincoln NE 68508 
(402) 441-7511

M.A. Mortenson Company
700 Meadow Lane North
Minneapolis, MN  55422 

XVIII. 

INDEPENDENT CONTRACTOR 

The JPA is interested only in the results produced by this Agreement.  Consultant has sole

and exclusive charge and control of the manner and means of performance.  Consultant shall

perform as an independent contractor and it is expressly understood and agreed that Consultant is

not an employee of the JPA and is not entitled to any benefits to which JPA employees are entitled,
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including, but not limited to, overtime, retirement benefits, workmen’s compensation benefits, sick

leave or and injury leave. 

XIX.

NEBRASKA LAW

This Agreement shall be construed and interpreted according to the laws of the State of

Nebraska. 

XX.

INTEGRATION

This Agreement represents the entire agreement between the parties related to the

Consultant Services and all prior negotiations and representations are hereby expressly excluded

from this Agreement.

XXI. 

AMENDMENT

This Agreement may be amended or modified only in writing signed by both the JPA and

Consultant.

XXII.

SEVERABILITY

If any provision of this Agreement shall be held to be invalid or unenforceable for any

reason, the remaining provisions shall continue to be valid and enforceable.  If a court finds that any

provision of this Agreement is invalid or unenforceable, but that by limiting such provision it would

become valid and enforceable, then such provision shall be deemed to be written, construed, and

enforced as so limited.
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XXIII.

WAIVER OF CONTRACTUAL RIGHT  

The failure of either party to enforce any provision of this Agreement shall not be construed

as a waiver or limitation of that party’s right to subsequently enforce and compel strict compliance

with every provision of this Agreement.

XXIV.

AUDIT AND REVIEW

The Consultant shall be subject to audit pursuant to Chapter 4.66 of the Lincoln Municipal

Code and shall make available to a contract auditor, as defined therein, copies of all financial and

performance related records and materials germane to this Agreement to the extent applicable to

Consultant’s right to payment or compliance with the terms of this Consultant Agreement, as

allowed by law.  The Consultant shall also be subject to audits required by the State and shall make

available to any authorized auditor.

XXV.

FEDERAL IMMIGRATION VERIFICATION

A. If the Consultant is a business entity or corporation, then in accordance with Neb.

Rev. Stat. §§ 4-108 through 4-114, the Consultant agrees to register with and use a federal

immigration verification system, to determine the work eligibility status of new employees

performing services within the State of Nebraska.  A federal immigration verification system means

the electronic verification of the work authorization program of the Illegal Immigration Reform and

Immigrant Responsibility Act of 1996, 8 USC 1324 a, otherwise known as the E-Verify Program,

or an equivalent federal program designated by the United States Department of Homeland Security

or other federal agency authorized to verify the work eligibility status of a newly hired employee

pursuant to the Immigration Reform and Control Act of 1986.  The Consultant shall not discriminate

against any employee or applicant for employment to be employed in the performance of this section

pursuant to the requirements of state law and 8 U.S.C.A. 1324b. The Consultant shall require any
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subcontractor to comply with the provisions of this section.  For information on the E-Verify

Program, go to www.uscis.gov/everify. 

XXVI.

REPRESENTATIONS

Each party hereby certifies, represents and warrants to the other party that the execution of

this Agreement is duly authorized and constitutes a legal, valid and binding obligation of said party.

XXVII.

WAIVER OF CONSEQUENTIAL DAMAGES

Neither party shall be liable under this Consultant Agreement for any consequential

damages.

IN WITNESS WHEREOF, Consultant and the JPA do hereby execute this Agreement as

of the Execution Date set forth above.

WEST HAYMARKET JOINT PUBLIC AGENCY

          By: __________________________________
Jayne Snyder, Chair
Board of Representatives

M.A. MORTENSON COMPANY,

          By: __________________________________
Title: _____________________________
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RESOLUTION NO. WH- __________

BE IT RESOLVED by the Board of Representatives of the West Haymarket Joint Public1

Agency:2

That the attached Amendment No. 5 to Consultant Agreement between SAIC Energy3

Environment and Infrastructure LLC and the West Haymarket Joint Public Agency to amend the4

Scope of Services to provide professional services in connection with the peer review of the5

Arena structural design and peer review of the site preparation geotechnical recommendations6

for the West Haymarket Redevelopment Project for a sum not to exceed $25,000.00 is hereby7

approved and the Chairperson of the West Haymarket Joint Public Agency Board of8

Representatives is hereby authorized to execute said Amendment No. 5 on behalf of the JPA.9

Adopted this _____ day of March, 2011.10

Introduced by:

___________________________________

Approved as to Form & Legality: West Haymarket Joint Public Agency
Board of Representatives

_________________________________ ___________________________________
Legal Counsel for Jayne Snyder, Chair
West Haymarket Joint Public Agency

___________________________________
Tim Clare

___________________________________
Chris Beutler





AMENDMENT NO. 5 TO
CONSULTANT AGREEMENT

THIS AMENDMENT NO. 5 is entered into this 14th day of April, 2011, by and between

the West Haymarket Joint Public Agency, hereinafter referred to as “JPA” and SAIC Energy

Environment and Infrastructure, LLC, hereinafter referred to as “Consultant.”

The parties hereby agree that the Scope of Services attached to Amendment No. 4 to

Consultant Agreement be amended to add Task 1.29 to read as follows:

1.29 Provide peer review of the Arena structural design and peer review of

the site preparation geotechnical recommendations for the West Haymarket

Redevelopment Project for a sum not to exceed $25,000.00. 

IN WITNESS WHEREOF, Consultant and the City do hereby execute this Amendment

No. 5 to Consultant Agreement as of the Execution Date set forth above.

WEST HAYMARKET
JOINT PUBLIC AGENCY

          By: __________________________________
Chair

SAIC

          By: __________________________________
Title: _____________________________
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