ADA Accessibility — Frequently Asked Questions

For more information and additional questions and answers, please refer to the following
website: http://www.fhwa.dot.gov/civilrights/ada ga.htm

Projects Covered by the ADA and Section 504

16.  What projects must provide pedestrian access for persons with disabilities?

Any project for construction or alteration of a facility that provides access to pedestrians must be
made accessible to persons with disabilities. 42 U.S.C. 8§ 12131 - 12134; 28 CFR 8§ 35.150,
35.151; Kinney v. Yerusalim, 9 F.3d 1067 (3d Cir. 1993), cert. denied, 511 U.S. 1033 (1994).
(9-12-06)

17.  What projects constitute an alteration to the public right-of-way?

An alteration is a change to a facility in the public right-of-way that affects or could affect
access, circulation, or use. Projects altering the use of the public right-of-way must incorporate
pedestrian access improvements within the scope of the project to meet the requirements of the
ADA and Section 504. These projects have the potential to affect the structure, grade, or use of
the roadway. Alterations include items such as reconstruction, major rehabilitation, widening,
resurfacing (e.g. structural overlays and mill and fill), signal installation and upgrades, and
projects of similar scale and effect. (9-12-06)

18. What activities are not considered to be alterations?

The DOJ does not consider maintenance activities, such as filling potholes, to be alterations. The
DOJ does consider resurfacing beyond normal maintenance to be an alteration. DOJ’s ADA Title
Il Technical Assistance Manual, § 11-6.6000, 1993.

The FHWA has determined that maintenance activities include actions that are intended to
preserve the system, retard future deterioration, and maintain the functional condition of the
roadway without increasing the structural capacity. These activities include, but are not limited
to, thin surface treatments (nonstructural), joint repair, pavement patching (filling potholes),
shoulder repair, signing, striping, minor signal upgrades, and repairs to drainage systems. (9-12-
06)

Timing of Accessibility Improvements

19. Does a project altering a public right-of-way require simultaneous accessibility
improvements?

Yes. An alteration project must be planned, designed, and constructed so that the accessibility
improvements within the scope of the project occur at the same time as the alteration. 29 CFR 8
35.151; Kinney v. Yerusalim, 9 F.3d 1067 (3d Cir. 1993), cert. denied, 511 U.S. 1033 (1994).
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The ADA does not stipulate how to perform simultaneous accessibility improvements. For
example, a public agency may select specialty contractors to perform different specialized tasks
prior to completion of the alteration project or concurrently with an ongoing project. (9-12-06)

20.  When does the scope of an alteration project trigger accessibility improvements for
people with disabilities?

The scope of an alteration project is determined by the extent the alteration project directly
changes or affects the public right-of-way within the project limits. The public agency must
improve the accessibility of only that portion of the public right-of-way changed or affected by
the alteration. If a project resurfaces the street, for accessibility purposes the curbs and
pavement at the pedestrian crosswalk are in the scope of the project, but the sidewalks are
not. Any of the features disturbed by the construction must be replaced so that they are
accessible. All remaining access improvements within the public right-of-way shall occur
within the schedule provided in the public agency’s planning process. (9-12-06)

21. Do maintenance activities require simultaneous improvements of the facility to meet ADA
standards?

No. Maintenance activities do not require simultaneous improvements to pedestrian accessibility
under the ADA and Section 504. However, in the development of the maintenance scope of work
identified accessibility needs should be incorporated into the transition process. (9-12-06)

22.  When should accessible design elements be incorporated into projects in the public right-
of-way?

FHWA encourages the consideration of pedestrian needs in all construction, reconstruction, and
rehabilitation projects. If a public agency provides pedestrian facilities, those facilities must be
accessible to persons with disabilities. A public agency is not relieved of its obligation to make
its pedestrian facilities accessible if no individual with a disability is known to live in a particular
area. This is true regardless of its funding source. DOJ’s ADA Title 1l Technical Assistance
Manual, § 11-5.1000, 1993. (9-12-06)

Cost

23. How does cost factor into a public agency’s decision in its transition plan concerning
which existing facilities must comply with ADA and Section 504 pedestrian access
requirements?

For existing facilities requiring accessibility improvements as scheduled in the transition plans,
the public agency must provide accessibility improvements unless the cost of the upgrades is
unduly burdensome. The test for being unduly burdensome is the proportion of the cost for
accessibility improvements compared to the agency’s overall budget, not simply the project cost.
28 CFR Part 35, App. A, discussion at §35.150, {14 - 7.
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The decision that pedestrian access would be unduly burdensome must be made by the head of a
public agency or that official’s designee, accompanied by a written statement of the reasons for
the decision. 28 CFR 835.150(a)(3). (9-12-06)

24. For a new project planned outside of the transition plan, with ADA accessibility
improvements required to make the facility readily accessible and useable by individuals
with disabilities, can cost be a reason not to complete an ADA-required accessibility
improvement?

No. Cost may not be a reason to fail to construct or delay constructing a new facility so that the
facility is readily accessible to and useable by persons with disabilities under the ADAAG
standards. 28 CFR 835.151(a); see DOJ Technical Assistance Manual for Title 11 of the ADA, II-
6.3100(3). (9-12-06)

25. For an alteration project planned outside of the transition plan, with ADA accessibility
improvements required within the scope of the project, can cost be a reason to decide
what ADA-required improvements will be completed?

No. Cost may not be a reason for a public entity to fail to complete an ADA-required
improvement within the scope of an alteration project under the ADAAG standards. A public
agency must complete any ADA-required accessibility improvements within the scope of an
alteration project to the maximum extent feasible. 28 CFR 835.151(b); DOJ Technical
Assistance Manual for Title 11 of the ADA, 11-6.3100(4). (9-12-06)

26.  What role does the “maximum extent feasible” standard play for ADA accessibility
requirements in altered projects?

In an alteration project, the public agency must incorporate the ADA accessibility standards to
the maximum extent feasible. 28 CFR 835.151(b). The feasibility meant by this standard is
physical possibility only. A public agency is exempt from meeting the ADA standards in the rare
instance where physical terrain or site conditions restrict constructing or altering the facility to
the standard. ADA Accessibility Guidelines 4.1.6(1)(j).

Cost is not a factor in determining whether meeting standards has been completed to the
maximum extent feasible. DOJ’s ADA Title Il Technical Assistance Manual, 8§ 11-6.3200(3)-(4),
1993. No particular decisionmaking process is required to determine that an accessibility
improvement is not technically feasible, but the best practice is to document the decision to
enable the public agency to explain the decision in any later compliance review. (9-12-06)

27.  What should a public agency do when it does not control all of the public right-of-way
required to provide access for persons with disabilities?

The public agency should work jointly with all others with interests in the highway, street, or
walkway to ensure that pedestrian access improvements occur at the same time as any alteration
or new project. The ADA encourages this cooperation by making each of the public agencies
involved subject to complaints or lawsuits for failure to meet the ADA and Section 504
requirements. 28 CFR 88 35.170 — 35.178. (9-12-06)
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28. Can a public agency delay compliance with the ADA and Section 504 on alteration
projects through a systematic approach to schedule projects?

No. All pedestrian access upgrades within the scope of the project must occur at the same time as
the alteration. Kinney v. Yerusalim, 9 F.3d 1067 (3d Cir. 1993), cert. denied, 511 U.S. 1033
(1994). (9-12-06)

Elements of Accessible Design

29.  What are the elements of an accessible design?

Public agencies have the choice of whether to follow the standards in the ADA Accessibility
Guidelines (ADAAG) or the Uniform Federal Accessibility Standards (UFAS). 28 CFR
835.151(c); (appendix A to 28 CFR Part 36). FHWA encourages public agencies to use
ADAAG. Under the ADAAG standards, an accessible design to a highway, street, or walkway
includes accessible sidewalks and curb ramps with detectable warnings. 28 CFR §35.151(c) and
(e) (curb ramps), ADAAG 4.3-4.5 (accessible routes), 4.7 (curb ramps with detectable warnings),
4.29 (detectable warnings). Continuously maintained sidewalks are required by the case of
Barden v. City of Sacramento, 292 F.3d 1073 (9th Cir. 2002), cert. denied, 123 S.Ct. 2639
(2003).

Accessible pedestrian signals and signs must be considered, with a reasonable and consistent
plan to facilitate safe street crossings. 28 CFR 835.151(c); 23 U.S.C. §217(g)(2). (9-12-06)

Funding

30.  What sources of funding may be used to comply with ADA and Section 504 requirements?
See table on next page. Each program has its own specific requirements and provisions. Further
details on these sources of funding may be found in the following memo: Flexible Funding for

Highways and Transit and Funding for Bicycle & Pedestrian Programs, February 6, 2006, at
www.fhwa.dot.gov/hep/flexfund.htm. (9-12-06)
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Federal Funding Opportunities for Pedestrian Projects and Programs

ACTIVITY NHS | STP | HSIP | RHC | TE | CMAQ | RTP | FTA | TrE | BRI | 402 | PLA | TCSP | FLH | BYW | SRTS
Pedestrian plan * * * * *
Paved shoulders * * * * * * * * * *
Shared-use path/trail * * * * * * * * * * *
Recreational trail * *
Spot improvement program * * * * * *
Maps * * * * * *
Trail/highway intersection * * * * * * * * * *
Sidewalks, new or retrofit * * * * * * * * * * * * *
Crosswalks, new or retrofit * * * * * * * * * * * *
Signal improvements * * * * * * * *
Curb cuts and ramps * * * * * * * *
Traffic calming * * * * *
Safety brochure/book * * * * * *
Training * * * * * * * * *

NHS National Highway System
STP Surface Transportation Program

HSIP Highway Safety Improvement Program

RHC Railway-Highway Crossing Program

TE Transportation Enhancement Activities

CMAQ Congestion Mitigation/Air Quality Program
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RTP Recreational Trails Program

FTA Federal Transit Capital, Urban & Rural Funds

TrE Transit Enhancements

BRI Bridge (HBRRP)

402 State and Community Traffic Safety Program

PLA State/Metropolitan Planning Funds

TCSP Transportation and Community and System Preservation Program
FLH Federal Lands Highways Program

BYW Scenic Byways

SRTS Safe Routes to School




