City Council Introduction: Monday, May 12, 2003
Public Hearing: Monday, May 19, 2003, at 1:30 p.m.

Bill No. 03R-117

FACTSHEET
TITLE: PRELIMINARY PLAT NO. 02020, PINECREST,
requested by Patrick Mooberry, for 201 lots and
associated waiver requests, on property generally
located at North 14th Street and Morton Road.
STAFF RECOMMENDATION: Conditional approval, as
revised on March 25, 2003.
ASSOCIATED REQUESTS: Annexation No. 03003 (0377) and Special Permit No. 1991, Pinecrest Community
Unit Plan (03R-116).

SPONSOR: Planning Department
BOARD/COMMITTEE: Planning Commission
Public Hearing: 03/05/03 and 04/02/03
Administrative Action: 04/02/03
RECOMMENDATION: Conditional Approval, as revised
on March 25, 2003 (7-0: Steward, Carlson, Bills-Strand,
Larson, Duvall, Taylor and Schwinn voting ‘yes’; Krieser
and Newman absent).

1.

This preliminary plat and the associated annexation and community unit plan were heard at the same time before
the Planning Commission.

2.

The original staff recommendation of conditional approval is based upon the “Analysis” as set forth on p.8-10,
concluding that with conditions, the proposal is in conformance with the Comprehensive Plan. The staff also
recommended approval of the following waivers: non-perpendicular lot lines, lot width-to-depth ratio, street
connection to the west, block lengths, pedestrian ways, sanitary sewer depth, sanitary sewer flows opposite
street grades and no flow liner in the detention pond.

3.

The applicant’s testimony is found on p.16, requesting clarification of Condition #3.2.6 regarding improvement
costs, and requesting amendment to the condition of approval on the associated annexation.

4.

There was testimony in opposition by the Chief of the Environmental Health Division of the City-County Health
Department and the Noise Engineer with the Nebraska Department of Roads, expressing concerns that the
conditions of approval do not adequately address the noise attenuation measures needed for the residential
properties located close to Interstate 80. (See Minutes, p.17-18).

5.

The applicant’s response to the testimony in opposition is found on p.18-20.

6.

The record also consists of a letter from the property owner of 4900 North 14th Street requesting that the artisan
well on their property be protected (p.37).

7.

On March 5, 2003, the Planning Commission voted to defer this preliminary plat and the associated community
unit plan and requested that the applicant and staff attempt to resolve the noise attenuation issue.
On March 25, 2003, the staff submitted a Memorandum and revised conditions of approval as a result of
agreement reached between the applicant and the staff regarding the noise issues (See p.38-47). The revised
site plans are found on p.43-45, and the responses by the State Department of Roads and the Health Department
are found on p.46-47.

8.

9.

On April 2, 2003, the applicant agreed with the revised conditions of approval and the Planning Commission voted
7-0 to recommend approval, with the conditions as revised by staff dated March 25, 2003.

10.

On April 4, 2003, a letter reflecting the action of the Planning Commission and the revised conditions of approval
was mailed to the applicant (p.2-5).

11.

The Site Specific conditions of approval required to be completed prior to scheduling this application on the City
Council agenda have been satisfied.

FACTSHEET PREPARED BY: Jean L. Walker
REVIEWED BY:__________________________
REFERENCE NUMBER: FS\CC\2003\PP.02020.Pinecrest

DATE: May 6, 2003
DATE: May 6, 2003

April 4, 2003
Olsson Associates
Jered Morris
1111 Lincoln Mall
Lincoln, NE 68508
Re:

Preliminary Plat No. 02020
PINECREST

Dear Mr. Morris:
At its regular meeting on Wednesday, April 2, 2003, the Lincoln-Lancaster County Planning
Commission granted approval to your preliminary plat, Pinecrest, located in the general vicinity of 14th
and Morton Rd., subject to the following conditions:
Site Specific:
1.

After the subdivider completes the following instructions and submits the documents and plans
and 6 copies to the Planning Department office, the preliminary plat will be scheduled on the
City Council's agenda: (NOTE: These documents and plans are required by ordinance or
design standards.)
1.1

Revise the preliminary plat to show:
1.1.1

the height of the berm and fence indicated in Note #6 on the Landscape
plan (Sheet 6 of 8).

1.1.2

the height of the privacy fence along the north property line of Lot 1, Block
1 on the Landscape plan (Sheet 6 of 8).

1.1.3

a minimum 4' high berm and 60% evergreen screen from 0'-10' along
Outlot B abutting the Interstate.

1.1.4

center of the concrete sidewalk between Lots 12 and 13, Block 3 at least
10' from the adjacent lot lines.

1.1.5

removal of the dashed line between Lots 12 and 13, Block 3.

1.1.6

a revised grading plan to the satisfaction of the Public Works & Utilities
Department.

1.1.7

a revised landscape plan to the satisfaction of the Parks and Recreation
Department.
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2.

1.1.8

Highlighted pedestrian sidewalks.

1.1.9

A trail along N. 14th Street.

The City Council approves associated request:
2.1

Annexation #03000

2.2

Special Permit #1991

2.3

An exception to the design standards to exceed sanitary sewer depth and flows.

2.4

A modification to the requirements of the land subdivision ordinance to permit nonperpendicular lot lines, lots that exceed the lot width to depth ratio, to eliminate the street
connection to the west, block lengths longer than 1,320', required pedestrian ways and
no detention.

General:
3.

Final Plats will be scheduled on the Planning Commission agenda after:
3.1

The sidewalks, streets, water and sanitary sewer drainage facilities, street lighting,
landscape screens, street trees, temporary turnarounds and barricades, and street
name signs have been completed or the subdivider has submitted a bond or an escrow
of security agreement to guarantee their completion.

3.2

The subdivider has signed an agreement that binds the subdivider, its successors and
assigns:
3.2.1

To submit to the Director of Public Works a plan showing proposed measures
to control sedimentation and erosion and the proposed method to temporarily
stabilize all graded land for approval.

3.2.2

To complete the private improvements shown on the preliminary plat and
Community Unit Plan.

3.2.3

To maintain the outlots and private improvements on a permanent and
continuous basis. However, the subdivider may be relieved and discharged
of this maintenance obligation upon creating in writing a permanent and
continuous association of property owners who would be responsible for said
permanent and continuous maintenance. The subdivider shall not be relieved
of such maintenance obligation until the document or documents creating said
property owners association have been reviewed and approved by the City
Attorney and filed of record with the Register of Deeds.

3.2.4

To continuously and regularly maintain the landscape screens.

3.2.5

To submit to the lot buyers and home builders a copy of the soil analysis.
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3.2.6

To pay all improvement costs.

3.2.7

To comply with the provisions of the Land Preparation and Grading
requirements of the Land Subdivision Ordinance.

3.2.8

To construct the sidewalks in the pedestrian way easements in Outlot A
between Lots 46-47, Block 3 at the same time as Turtle Creek Road is paved
and the sidewalks in the pedestrian way easements in Outlot A between Lots
12-13, 23-24, Block 3 at the same time as Irish Pointe Place/ N 12th Street/ N
13th Street are paved and to agree that no building permit shall be issued for
construction on Lots 46-47, Block 3, Lots 12-13, 23-24, Block 3 until such time
as the sidewalks in the pedestrian way easements are constructed.

3.2.9

To perpetually maintain the sidewalks in the pedestrian way easements in
Outlot A at their own cost and expense.

3.2.10

To protect the trees that are indicated to remain during construction and
development.

3.2.11

To properly and continuously maintain and supervise the private facilities which
have common use or benefit, and to recognize that there may be additional
maintenance issues or costs associated with providing for the proper
functioning of storm water detention/retention facilities as they were designed
and constructed within the development, and that these are the responsibility
of the land owner.

3.2.12

To relinquish the right of direct vehicular access from the multi-family lot, Lots
1-8 and 61 Block 3, and Outlot A to N. 14th Street.

3.2.13

To disclose to the lot buyers that no noise abatement devices will be
installed by the Nebraska Department of Roads along the Interstate.

The findings of the Planning Commission will be submitted to the City Council for their review and
action. You will be notified by letter if the Council does not concur with the conditions listed above.
You may appeal the findings of the Planning Commission to the City Council by filing a notice of appeal
with the City Clerk. The appeal is to be filed within 14 days following the action by the Planning
Commission. You have authority to proceed with the plans and specifications for the installation of the
required improvements after the City Council has approved the preliminary plat. If you choose to
construct any or all of the required improvements prior to the City's approval and acceptance of the final
plat, please contact the Director of Public Works before proceeding with the preparation of the
engineering plans and specifications. If the required minimum improvements are not installed prior
to the City Council approving and accepting any final plat, a bond or an approved Agreement of
Escrow of Security Fund is required.
The approved preliminary plat is effective for only ten (10) years from the date of the City Council's
approval. If a final plat is submitted five (5) years or more after the effective date of the preliminary plat,
the City may require that a new preliminary plat be submitted. A new preliminary plat may be required
if the subdivision ordinance or the design standards have been amended.
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You should submit an ownership certificate indicating the record owner of the property included within
the boundaries of the final plat when submitting a final plat.
The Subdivision Ordinance requires that there be no liens of taxes against the land being final platted
and that all special assessment installment payments be current. When you submit a final plat you will
be given forms to be signed by the County Treasurer verifying that there are no liens of taxes and by
the City Treasurer verifying that the special assessment installment payments are current.
Sincerely,
J. Greg Schwinn, Chair
City-County Planning Commission
cc:

Owner
Public Works - Dennis Bartels
LES
Alltel Communications Co.
Cablevision
Fire Department
Police Department
Health Department
Parks and Recreation
Urban Development
Lincoln Public Schools
County Engineers
City Clerk
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LINCOLN CITY/LANCASTER COUNTY PLANNING STAFF REPORT
___________________________________________________
This is a combined staff report for related items. This report contains a single background and analysis
section for all items. However, there are separate conditions provided for each individual application.

P.A.S.:

Pinecrest
DATE: February 25, 2003
Annexation #03000--As Revised by Planning Commission: 3/05/03
Special
Permit #1991
**As Revised by staff and approved by
Planning Commission: 4/02/03**
Preliminary Plat #02020
**As Revised by staff and approved by
Planning Commission: 4/02/03**

SCHEDULED PLANNING COMMISSION MEETING:

DATE: March 5, 2003

PROPOSAL:

To annex approximately 50 acres, obtain a special permit for a community unit
plan for 281 288 dwelling units, and preliminary plat 201 lots.

LAND AREA:

50 acres, more or less.

CONCLUSION:

With conditions the plan is consistent with the Comprehensive Plan.

RECOMMENDATION: Annexation:

Conditional Approval, subject to an Annexation Agreement.
Special Permit
Conditional Approval
Waivers: Height for multi-family:
Approval
Lot area:
Approval
Lot width:
Approval
Front yard setback for a residential identification sign:
Approval
Cluster density:
Approval
Preliminary Plat:
Conditional Approval
Waivers: Non-Perpendicular lot lines
Approval
Lot width to depth ratio
Approval
Street connection to west
Approval
Block lengths
Approval
Pedestrian ways
Approval
Sanitary sewer depth
Approval
Sanitary sewer flows opposite street grades
Approval
No flow liner in detention pond
Approval

GENERAL INFORMATION:
LEGAL DESCRIPTION:

See attached.

-6-

LOCATION:

Generally located at 14th and Morton Road

APPLICANT:

Patrick Mooberry
225 N. Cotner Boulevard
Lincoln, NE 68505
(402)436-3333

OWNER:

Same

CONTACT:

Jered Morris
Olsson Associates
1111 Lincoln Mall
Lincoln, NE 68508
(402)474-6311

EXISTING ZONING:

R-3, Residential

EXISTING LAND USE:

Undeveloped, acreages

SURROUNDING LAND USE AND ZONING:
AG, Agricultural
North: Interstate, undeveloped
South:
Acreages
R-1, Residential
Undeveloped,
acreages
B-2, Planned Business District
East:
West:
Undeveloped, acreages
R-3, Residential
COMPREHENSIVE PLAN SPECIFICATIONS:
The Comprehensive Plan shows this area as Urban Residential (F 23).
The vision of the Comprehensive Plan is to “maintain and enhance the health, safety and welfare of our
community” (V-1) .

Guiding Principles for the Urban Environment indicates that developments should “ maximize the present
infrastructure by ... [encouraging] more dwelling units per acre in new neighborhoods” (F 17).
“Natural and environmentally sensitive areas should be preserved within neighborhoods” (F 17). “The natural topography
and features of the land should be preserved by new development to maintain the natural drainage ways and minimize
land disturbance” (F 18).
“Encourage different housing types and choices, including affordable housing, throughout each neighborhood for an
increasingly diverse population” (F 18). “A range of parks and open space, from tot-lots to ballfields, should be distributed
within neighborhoods and be within walking distance of the residents” (F 18).
“Linear open space should be developed along major transportation corridors” (F 19).
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A trail is shown along N. 14th Street (F 95).
HISTORY:
Date when preliminary plat was submitted:
Date when Planning Director’s letter was sent:
Date when revised preliminary plat was submitted:
Staff met with applicant:

September 13, 2002
October 11, 2002
January 28, 2003
February 21, 2003

UTILITIES: Utilities are available in N. 14th Street.
TOPOGRAPHY: Rolling. Nearly level with interstate at northeast and northwest portions of site. 14-20'
below interstate right of way in north central portion of site.
TRAFFIC ANALYSIS: N 14th Street is classified as an Urban Minor Arterial and Morton Street is
classified as a local road ( F-103). The developer is showing 33' of paving in Morton Street west of the
N. 14th and Morton Streets intersection tapering to 27' of paving.
PUBLIC SERVICE: A future public school site is identified east of N. 14th Street (F-143).
ENVIRONMENTAL CONCERNS: Once the interstate is widened the noise level in this development
will be near 74 decibels, according to the Nebraska Department of Roads. The US Department of
Transportation Federal Highway Administration published a booklet in May 2002 called “Entering the
Quiet Zone” which encouraged noise compatible land use planning. The booklet cites mitigation
measures of local developers such as rear brick exterior of houses and high fencing abutting the rightof-way. However, the Comprehensive Plan does not have specific noise guidelines for vehicular noise
to be applied to this development. The Comprehensive Plan calls for linear open space developed
along major transportation corridors.
AESTHETIC CONSIDERATIONS: The Interstate can be seen from the proposed residential. The
developer indicated they would agree to planting a 100% evergreen screen abutting the interstate.
ALTERNATIVE USES: Ideally, all residential would be set back from the interstate as requested by
the Nebraska Department of Roads. Turtle Creek Road could be moved closer to the Interstate,
removing the ten residential lots abutting the Interstate. Homes on the south side of Turtle Creek Road
could be moved out of the wetland areas being impacted by the development. However, there are no
standards in place to require any buffer from the Interstate. The Comprehensive Plan does not
specifically deal with vehicular noise impacts at this time, however the Comprehensive Plan refers to
having some linear open space developed along major transportation corridors.
ANALYSIS:
1.

This is a request to annex, preliminary plat 201 lots for 281 dwelling units with a special permit
for a community unit plan at N. 14th and Morton Street. Zoning is already in place for this
development as R-3, Residential.
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2.

The development is consistent with the existing zoning, however, the Nebraska Department of
Roads indicates significant noise impacts from the Interstate.

3.

The Draft Environmental Assessment published in December 2002 by the US Department of
Transportation Federal Highway Administration and the Nebraska Department of Roads
indicates:
If the interstate is widened, the projected noise level is 74 DBA in 2020 (page 12, Appendix B. The Draft
EA recommends noise abatement at 66 DBA. NDOR identified buffer zones to increase the distance
between the interstate and development, earth berms and noise barriers as methods to reduce noise impacts
(Page 15, Appendix B).

4.

The developer met with staff on February 21, 2003 to discuss the proximity of residential to the
interstate. Staff offered some type of land use buffer between the interstate and residential,
such as an office district.

5.

The developer agreed to provide a 6' high berm with 6' high fence along the interstate for the
length of the property at the February 21, 2003 meeting to provide noise abatement. In the
absence of specific standards or criteria, the Planning Department concurs with this mitigation.
Lot 38, Block 1 is located at the end of N. 10th Court abutting the interstate. The developer
agreed to remove this lot from the plat on February 21, 2003 due to its proximity to the interstate
right of way and to provide a 30' minimum setback from the interstate.

6.

The developer indicates that there are 2.11 existing acres of wetland areas. 0.5 acres of
wetlands will be impacted by the development and the developer proposed to provide 0.89
acres of mitigated wetland areas. This is consistent with the Comprehensive Plan’s goal to
preserve sensitive areas. Less wetland area would be disturbed if the homes of the north side
of Turtle Creek Road were removed and the road shifted to the north.

7.

Required landscaping is not shown on the landscape plan. This must be revised to show
landscaping for lots backing on to N. 14th Street and the Interstate. Provide details for privacy
fence.

8.

Public Works & Utilities Department indicated that the waiver to the low flow liner is satisfactory
if the applicant agrees to provide an alternative method of channel stabilization where velocities
are erosive. A condition is added to the plat.

9.

Block length standards are exceeded in Block 1 and 3. Block 1 abuts the Interstate and Block
3 abuts a drainage way to be preserved. Request to exceed block lengths is a reasonable
request.

10.

A pedestrian walk is required in blocks that exceed 1000'. Block 1 exceeds this standards, but
abuts the Interstate and a pedestrian walk should not lead to the Interstate. This request to
waive the pedestrian walk is reasonable.
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11.

The request to exceed the height of the multi-family buildings from 35'-40' would not appear to
have any negative impact on adjacent uses. To the east is proposed commercial and the north
is the Interstate. The added height would provide a greater buffer from the Interstate for the
residential to the south.

12.

The Design Standards indicate that there is a maximum number of dwelling units that can be
concentrated on a property. In the R-3 district not more than 15 dwelling units per acre should
be clustered together. The Comprehensive Plan encourages maximization of infrastructure by
encouraging more dense development. This request is consistent with the Comprehensive
Plan.

13.

The site plan shows two subdivision identification signs at the Turtle Creek Road and N. 14th
Street intersection. The developer requests to place these signs in the front yard, outside of the
critical site triangle. The Public Works & Utilities Department did not object to this request.

14.

The developer is showing a tot-lot in the multifamily area and open space along the wetlands
and drainage ways for recreation. Keech Park is within walking distance to this development
at N. 14th and Superior Streets. The future trail map shows a trail along N. 14th Street and must
be shown abutting this property.

15.

The Nebraska Department of Roads discouraged all residential development within 66
decibels as indicated in their attached memo. They indicated severe noise impacts to the
proposed residential units.

16.

The Lincoln-Lancaster County Health Department indicated that they are concerned with the
proximity of residential to the Interstate because of the transportation of hazardous materials
on the Interstate and noise levels. The Lincoln-Lancaster County Health Department cited the
LMC 8.24 Noise Control Ordinance for residential zones indicating that noise levels must not
exceed 65 dB(A) during the daytime and 55 dB(A) at night but stated that this ordinance is not
specific to Interstate noise.

PRELIMINARY PLAT CONDITIONS:
Site Specific:
1.

After the subdivider completes the following instructions and submits the documents and plans
and 6 copies to the Planning Department office, the preliminary plat will be scheduled on the
City Council's agenda: (NOTE: These documents and plans are required by ordinance or
design standards.)
1.1

Revise the preliminary plat to show:
1.1.1

a 30' minimum rear yard setback.

1.1.2

removal of Lot 38, Block 1.
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2.

1.1.3

removal of the dashed line between Lots 12 and 13, Block 3.

1.1.4

center of the concrete sidewalk between Lots 12 and 13, Block 3 at least 15'
from the adjacent lot lines.

1.1.5

Outlot E with frontage and access to a public street other than the Interstate.

1.1.6

A note on the plan indicating that a 6' high berm with 6' high fence will be installed
along the property line abutting the Interstate.

1.1.7

A revised grading plan to the satisfaction of the Public Works & Utilities
Department.

1.1.8

A revised landscape plan to the satisfaction of the Parks and Recreation
Department.

1.1.9

A revised landscape plan showing all required screening and 100% evergreen
screen abutting the Interstate.

1.1.10

Highlighted pedestrian sidewalks.

1.1.11

A trail along N. 14th Street.

The City Council approves associated request:
2.1

Annexation #03000

2.2

Special Permit #1991

2.3

An exception to the design standards to exceed sanitary sewer depth and flows.

2.4

A modification to the requirements of the land subdivision ordinance to permit nonperpendicular lot lines, lots that exceed the lot width to depth ratio, too eliminate the
street connection to the west, block lengths longer than 1,320', required pedestrian ways
and no detention.

General:
3.

Final Plats will be scheduled on the Planning Commission agenda after:
3.1

The sidewalks, streets, water and sanitary sewer drainage facilities, street lighting,
landscape screens, street trees, temporary turnarounds and barricades, and street
name signs have been completed or the subdivider has submitted a bond or an escrow
of security agreement to guarantee their completion.
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3.2

The subdivider has signed an agreement that binds the subdivider, its successors and
assigns:
3.2.1

To submit to the Director of Public Works a plan showing proposed measures
to control sedimentation and erosion and the proposed method to temporarily
stabilize all graded land for approval.

3.2.2

To complete the private improvements shown on the preliminary plat and
Community Unit Plan.

3.2.3

To maintain the outlots and private improvementson a permanent and continuous
basis. However, the subdivider may be relieved and discharged of this
maintenance obligation upon creating in writing a permanent and continuous
association of property owners who would be responsible for said permanent
and continuous maintenance. The subdivider shall not be relieved of such
maintenance obligation until the document or documents creating said property
owners association have been reviewed and approved by the City Attorney and
filed of record with the Register of Deeds.

3.2.4

To continuously and regularly maintain the landscape screens.

3.2.5

To submit to the lot buyers and home builders a copy of the soil analysis.

3.2.6

To pay all improvement costs except those costs which the City Council
specifically subsidizes:
The cost of the 2 outside lanes of a suburban cross section in N. 14th Street.
The excess cost above a 6" water main for the 30" main in N. 14th Street.
The excess cost above a 6" water main for the 12" main in Morton Street.

3.2.7

To comply with the provisions of the Land Preparation and Grading requirements
of the Land Subdivision Ordinance.

3.2.8

To construct the sidewalks in the pedestrian way easements in Outlot A between
Lots 46-47, Block 3 at the same time as Turtle Creek Road is paved and the
sidewalks in the pedestrian way easements in Outlot A between Lots 12-13, 2324, Block 3 at the same time as Irish Pointe Place/ N 12th Street/ N 13th Street
are paved and to agree that no building permit shall be issued for construction
on Lots 46-47, Block 3, Lots 12-13, 23-24, Block 3 until such time as the
sidewalks in the pedestrian way easements are constructed.

3.2.9

To perpetually maintain the sidewalks in the pedestrian way easements in Outlot
A at their own cost and expense.
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3.2.10

To protect the trees that are indicated to remain during construction and
development.

3.2.11

To properly and continuously maintain and supervise the private facilities which
have common use or benefit, and to recognize that there may be additional
maintenance issues or costs associated with providing for the proper functioning
of storm water detention/retention facilities as they were designed and
constructed within the development, and that these are the responsibility of the
land owner.

3.2.12

To relinquish the right of direct vehicular access from the multi-family lot, Lots 1-8
and 61 Block 3, and Outlot A to N. 14th Street.

PRELIMINARY PLAT CONDITIONS:
Site Specific:
1.

After the subdivider completes the following instructions and submits the documents and plans
and 6 copies to the Planning Department office, the preliminary plat will be scheduled on the
City Council's agenda: (NOTE: These documents and plans are required by ordinance or
design standards.)
1.1

Revise the preliminary plat to show:
1.1.1

the height of the berm and fence indicated in Note #6 on the Landscape plan
(Sheet 6 of 8).

1.1.2

the height of the privacy fence along the north property line of Lot 1, Block 1 on
the Landscape plan (Sheet 6 of 8).

1.1.3

a minimum 4' high berm and 60% evergreen screen from 0'-10' along Outlot B
abutting the Interstate.

1.1.4

center of the concrete sidewalk between Lots 12 and 13, Block 3 at least 10'
from the adjacent lot lines.

1.1.5

removal of the dashed line between Lots 12 and 13, Block 3.

1.1.6

a revised grading plan to the satisfaction of the Public Works & Utilities
Department.

1.1.7

a revised landscape plan to the satisfaction of the Parks and Recreation
Department.

1.1.8

Highlighted pedestrian sidewalks.
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1.1.9
2.

A trail along N. 14th Street.

The City Council approves associated request:
2.1

Annexation #03000

2.2

Special Permit #1991

2.3

An exception to the design standards to exceed sanitary sewer depth and flows.

2.4

A modification to the requirements of the land subdivision ordinance to permit nonperpendicular lot lines, lots that exceed the lot width to depth ratio, to eliminate the street
connection to the west, block lengths longer than 1,320', required pedestrian ways and
no detention.

General:
3.

Final Plats will be scheduled on the Planning Commission agenda after:
3.1

The sidewalks, streets, water and sanitary sewer drainage facilities, street lighting,
landscape screens, street trees, temporary turnarounds and barricades, and street
name signs have been completed or the subdivider has submitted a bond or an escrow
of security agreement to guarantee their completion.

3.2

The subdivider has signed an agreement that binds the subdivider, its successors and
assigns:
3.2.1

To submit to the Director of Public Works a plan showing proposed
measures to control sedimentation and erosion and the proposed method
to temporarily stabilize all graded land for approval.

3.2.2

To complete the private improvements shown on the preliminary plat and
Community Unit Plan.

3.2.3

To maintain the outlots and private improvements on a permanent and
continuous basis. However, the subdivider may be relieved and
discharged of this maintenance obligation upon creating in writing a
permanent and continuous association of property owners who would be
responsible for said permanent and continuous maintenance. The
subdivider shall not be relieved of such maintenance obligation until the
document or documents creating said property owners association have
been reviewed and approved by the City Attorney and filed of record with
the Register of Deeds.

3.2.4

To continuously and regularly maintain the landscape screens.
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3.2.5

To submit to the lot buyers and home builders a copy of the soil analysis.

3.2.6

To pay all improvement costs.

3.2.7

To comply with the provisions of the Land Preparation and Grading
requirements of the Land Subdivision Ordinance.

3.2.8

To construct the sidewalks in the pedestrian way easements in Outlot A
between Lots 46-47, Block 3 at the same time as Turtle Creek Road is
paved and the sidewalks in the pedestrian way easements in Outlot A
between Lots 12-13, 23-24, Block 3 at the same time as Irish Pointe
Place/ N 12th Street/ N 13th Street are paved and to agree that no building
permit shall be issued for construction on Lots 46-47, Block 3, Lots 12-13,
23-24, Block 3 until such time as the sidewalks in the pedestrian way
easements are constructed.

3.2.9

To perpetually maintain the sidewalks in the pedestrian way easements
in Outlot A at their own cost and expense.

3.2.10

To protect the trees that are indicated to remain during construction and
development.

3.2.11

To properly and continuously maintain and supervise the private facilities
which have common use or benefit, and to recognize that there may be
additional maintenance issues or costs associated with providing for the
proper functioning of storm water detention/retention facilities as they
were designed and constructed within the development, and that these
are the responsibility of the land owner.

3.2.12

To relinquish the right of direct vehicular access from the multi-family lot,
Lots 1-8 and 61 Block 3, and Outlot A to N. 14th Street.

3.2.13

To disclose to the lot buyers that no noise abatement devices will be
installed by the Nebraska Department of Roads along the Interstate.

Prepared by:
Becky Horner
Planner
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ANNEXATION NO. 03000;
SPECIAL PERMIT NO. 1991,
PINECREST COMMUNITY UNIT PLAN;
and
PRELIMINARY PLAT NO. 02020,
PINECREST
PUBLIC HEARING BEFORE PLANNING COMMISSION:

March 5, 2003

Members present: Bills-Strand, Carlson, Newman, Taylor, Larson, Krieser and Schwinn; Duvall and
Steward absent.
Staff recommendation: Approval of the Annexation, subject to an Annexation Agreement; and
conditional approval of the Community Unit Plan and Preliminary Plat.
There were no ex parte communications disclosed.
Becky Horner of the Planning staff submitted an email from the property owner at 4900 No. 14th with
concerns about any changes that might affect an existing artisan well on the property.
Proponents
1. Mark Hunzeker appeared on behalf of the developer. This project has been going on for
approximately a year. They have worked out virtually all of the details with staff; however, he has a
question concerning Condition #3.2.6 of the preliminary plat, which imposes the requirement that the
developer pay all improvement costs except those which the City Council specifically subsidizes, which
then includes the cost of the two outside lanes of a suburban cross section in North 14th Street.
Hunzeker suggested that the developer has had extended conversations with Public Works about No.
14th Street and what it means to this project. In fact, this developer was told directly by Allan Abbott
that this project did not create an immediate need for the improvement of No. 14th Street to city
standards, and that the improvement would be done in the course of the CIP using impact fees from
this project and from other projects in that vicinity. Hunzeker does not know what Condition #3.2.6
means.
With regard to the annexation, the condition of approval requires that there be a signed annexation
agreement before the application is scheduled on the City Council agenda. Hunzeker would strongly
prefer that this condition be amended to “approval, subject to reaching an annexation agreement with
the City”, because he does not want this proposal to be hung up between here and the City Council
agenda without the ability to have the public hearing on the issues of the annexation agreement
because they have not yet even seen a draft. Hunzeker does not anticipate any difficulties in reaching
an annexation agreement.
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Opposition
1. Scott Holmes, Chief of the Environmental Health Division of City-County Health Dept., testified
that the Health Department is not in opposition but would request consideration of the issues raised
in the Health Department memo to the Planning Department that he does not believe have been
adequately addressed in the conditions of approval, specifically, the level of noise that will be
experienced by the residential properties that will be located very close to the Interstate. There is a
condition that there be a 6' berm and a 6' fence to attenuate noise, and given some discussions that
they have had with the Nebraska Department of Roads, that will not be adequate to attenuate the noise
to a level that would allow the residents to experience any similar level of noise described in the noise
control ordinance of the Lincoln Municipal Code as a community standard, i.e. 65 decibels during the
day and 55 at night. Within the noise code, it imposes upon the Health Officer to interact with other
departments when issues relative to noise arise, and this is what the Health Department had attempted
to do in their comments. Holmes is not certain that the proposed condition will protect the citizens who
will be living there from noise generated by the Interstate.
Schwinn pondered that if this moves forward, the noise abatement is put in place and the lots are
above that noise level, what does the City or Health Department have as recourse? Could the
development be stopped? Holmes does not believe the code is written such that any action can be
taken. The way the code is written is that no person can create noise which exceeds the threshold
described in the code. This is a planning issue. Knowing what we know, and with the Department of
Roads recommending 700 feet back from the center line and the current proposal placing those
properties within 200 feet–it is pretty obvious that we are looking at high noise levels. We are talking
levels that are close to industry-type level noise limits.
Carlson asked Holmes to discuss the proximity and degree to which distance provides mitigation. Is
700 feet the minimum there? What about moving the road closer to the Interstate which would move
the lots further away? Holmes observed that the general rule of thumb is doubling of distance reduces
the noise by 3-6 decibels, depending on the reflective surface. If you started at the property border
currently proposed (125' from the edge of the right-of-way), and added another 250', then you would
have a drop in the noise level of around 3-6 decibels. The Department of Roads report indicates that
those houses as proposed will expect noise at around 72 decibels. If you double the distance away,
it will reduce it 3 to 4 to 5 decibels, so you would be below 70. As far as berming and mitigation, a
fence is not acceptable. A true noise attenuation wall needs to be considered.
2. Mark Ottemann, Noise Engineer with the Nebraska Department of Roads, stated that the houses
as proposed would be experiencing noise at more than 75 decibels. He has experienced this level
in Omaha and it would be like having to scream to be heard when standing next to someone. In
addition, Ottemann believes that the traffic will increase on this Interstate as it is proposed to be
expanded. It would reach a point where if nothing has been done for these residences for noise
attenuation, at some point in time something would have to be done according to the Code of Federal
Regulations. He believes the taxpayers will ultimately have to pay for this attenuation. At some point
in time it will require noise attenuation.
Ottemann further advised that the Department of Roads sends recommendations on areas that are
being developed, and it is up to the decision makers as to whether those recommendations are
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followed or not. The Department of Roads is faced with problems when the Interstate is expanded.
There are eight or nine locations in Omaha where noise attenuation has been accomplished. It is
becoming more and more a factor.
Carlson asked Ottemann to describe physically what is necessary to attenuate the noise. Ottemann
responded that in this location, the Interstate is about 14 to 20 ft. higher and in order to block the noise
from that, it would require a berm that would be high enough to get it to the point where you could place
a noise wall on top of the berm. He would probably put in at least a 15-20' berm, and then put a noise
wall on top of that. You have to block line of sight from the traffic and the wall has to be 3' over the line
of sight. Your alternatives are to find other uses that are more noise compatible such as commercial.

Schwinn inquired whether the Department of Roads has ever actively sought to stop a development
because of this. Ottemann responded that the Department of Roads has not actively sought to stop
a development, but he believes a lot of the government entities are becoming a lot more proactive
because we know that down the road we are going to be faced with the decision of how to protect the
residences that are allowed to be developed too close to any major traffic facility.
Larson commented that if the houses are built as shown, there would not be enough of a print to put up
that berm. Ottemann agreed. When that happens, if we don’t have enough space on the State right-ofway, then we have to go to the residents and tell them that there is no solution.
Ottemann added that this stretch of I-80 will be 6 lanes.
Staff questions
Carlson asked staff to discuss the wetlands on the site, especially in proximity to the interstate in the
northern and eastern portions of this proposed development. Horner stated that the developer has
identified a number of wetland areas which they have attempted to preserve. She understands that
they are impacting less than ½ acre of wetlands, which they are mitigating on-site. They had originally
shown some of the lots encroaching more into the wetland areas, but they revised the site plan and
moved more of them out. Carlson asked for clarification of the staff analysis indicating that “Less
wetland area would be disturbed if the homes on the north side of Turtle Creek Road were removed
and the road shifted to the north.” Horner indicated that this is under the assumption that the homes
south of Turtle Creek Road would then probably be moved to the north a little bit and the lot lines would
actually be out of the wetland area. There would be more room to plat their lots. Carlson asked about
the distance of the lots on the south side of Turtle Creek Road to the Interstate. Horner believes the
lots are about 190' from the Interstate. Schwinn believes the back of the lots are less than 200' from
the centerline of the Interstate. Horner stated that the lots abutting the Interstate are 109' deep. The
lots south of Turtle Creek are 105' deep.
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Response by the Applicant
Hunzeker referred to the letter regarding the artisan well. He indicated that whatever legal rights the
owner has will be protected. This developer knows the well is there and has no problem with their
continued use of it in accordance with the terms that have been in effect since before this property was
acquired.
With regard to the noise issue, Hunzeker observed that this is a rather interesting and somewhat
difficult issue to address because there is no standard, which is what the staff report indicates. There
are no city regulations that apply in this circumstance. The city’s noise ordinance is more in the nature
of a nuisance type ordinance that makes it a misdemeanor to create a noise disturbance which
interferes with the use of residential property. Therefore, Hunzeker does not believe it applies in this
situation.
With regard to the Department of Roads study, Hunzeker pointed out that the numbers being discussed
are projected to be the noise levels in 2020. The only other study we have any experience with that is
similar is the Anclux Study done for the airport about 20 years ago, and it is at least the consensus of
people looking at those noise contours and flight patterns and technology changes, that those noise
contours overstate the noise problem at the airport. Hunzeker stated that he is having trouble
articulating a reason we should be talking about this today other than that it exists and the Department
of Roads doesn’t want to have to pay people for noise in the future. He understands the concern;
however, this is an issue that can only be addressed in a comprehensive way, and the city needs to
decide whether it wants to designate, almost exclusively, commercial uses along all of its major
transportation corridors (which seems not to be the direction things were headed just a while back),
or whether the city simply wants to say we are going to have open space, in which case the city can buy
open space. Hunzeker does not believe it is not permissible to say to people, “we’re worried about
the noise impact in the future so you can’t use your land.”
Hunzeker went on to state that this particular project has raised some flags that haven’t been raised
before, but this is not the first time this particular issue (noise) has been at least discussed on the
periphery of a project right in this vicinity. For example, Stone Bridge Creek had proposed to have
industrial uses along the entire frontage of I-80, and the developer was opposed in that effort and told,
“no, it’s just fine, put residential there.” Now we’re being told something different on this project. The
study being discussed has been available for four or five months and nothing was said until the last
couple of weeks.
Schwinn commented that from a straight land use, there is probably no reason why this should ever be
turned down. If we as a city and the state feel that a buffer should be here and we demand it of the
developer, he believes it is a constitutional issue and the city should pay for it. But, having heard what
has been said here today, as these lots go forward and the houses are sold and I-80 expanded, isn’t
there a certain liability placed back on the developer? Hunzeker’s response was that the Interstate is
already there and people who are going to buy these homes will know it is there. It is a very well
publicized issue as to the widening of that stretch of the Interstate. He does not think it is an issue that
is going to be creating a liability on the developer or builders because these are fairly common facts
that anyone can discover. There are construction techniques that can be used and that are generally
used, most of which are construction techniques that are built into a good house anyway. He does not
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believe this is going to create a liability for this developer or for the builders. It is in a location which
probably may result in some differential pricing because of the relative noise associated with the areas
adjacent to the Interstate. We have people living next to Interstates all over the country and he does
not believe it should be prohibited.
Hunzeker again referred to Condition #3.2.6 of the preliminary plat. He does not object, but he would
like to know what is intended. Rick Peo, City Law Department, believes the condition regarding the
construction of No. 14th Street is an item that would be more appropriately included in the annexation
agreement, depending on how we look at that facility. Peo also agreed that the condition on the
annexation be changed as per the applicant’s request, i.e. that an annexation agreement be reached
before the annexation is approved by the City Council.
Public hearing was closed.
ANNEXATION NO. 03000
ADMINISTRATIVE ACTION BY PLANNING COMMISSION:

March 5, 2003

Carlson moved to deny, seconded by Newman.
It is Carlson’s opinion that this type of analysis and investigation is completely appropriate for this body.
The charge of the Planning Commission is to look at the Comprehensive Plan and look long term. The
idea of placing residential in an area that we know is going to be difficult and a poor quality of life
condition is unacceptable. The mitigation possibilities are physically and aesthetically unacceptable.
He does not believe this is consistent with what we are seeking for the quality of development and
planning here in Lincoln. He believes the proposed site plan needs to be rearranged because he does
not believe the issues of public health, safety and welfare and the Comprehensive Plan issues are
sufficiently addressed.
Newman observed that the Commission hears people commenting many times about common sense,
and she thinks common sense tells us this is not the right place to put this development. Having the
right to do something doesn’t necessarily make it right.
Schwinn posed a question to Carlson and Newman -- if we say “no” as a governmental body, then in
essence we are telling them they have no right to use this property as they wish. Newman disagreed.
We are saying that if the solutions are not there, we need to find the correct solution before we approve
it.
Carlson stated that he is rendering his opinion as a Commissioner to be passed on to the elected
body, and his opinion on this development is that it is not a proper plan.
In response to a question raised by Larson regarding annexation, Peo indicated that if the property is
not annexed, the property would not have city water and sewer.
Motion to deny failed 2-5: Carlson and Newman voting ‘yes’; Bills-Strand, Taylor, Larson, Krieser and
Schwinn voting ‘no’; Duvall and Steward absent.
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Larson made a motion for approval, subject to reaching an annexation agreement prior to approval by
the City Council, seconded by Bills-Strand and carried 5-2: Bills-Strand, Taylor, Larson, Krieser and
Schwinn voting ‘yes’; Carlson and Newman voting ‘no’; Duvall and Steward absent.
SPECIAL PERMIT NO. 1991
PINECREST COMMUNITY UNIT PLAN
ADMINISTRATIVE ACTION BY PLANNING COMMISSION:

March 5, 2003

Bills-Strand moved to defer for two weeks because she would like to see the applicant come back with
some ideas on ways to work with the mitigation of the sound, seconded by Larson.
Bills-Strand further commented that she believes we owe it to future taxpayers that may have to put in
a sound barrier, and we also owe it to the people that would live in these lots to put up that sound
barrier. The Comprehensive Plan already calls for the zoning, so we need to work with it as best we
can.
The Clerk suggested that if this results in new information, the public hearing should be reopened which
requires readvertising and notices to property owners. Rick Peo of the City Law Department
concurred.
Motion was amended to defer four weeks with reopened public hearing and administrative action
scheduled for April 2, 2003, seconded by Larson and carried 7-0: Bills-Strand, Carlson, Newman,
Taylor, Larson, Krieser and Schwinn voting ‘yes’; Duvall and Steward absent.
PRELIMINARY PLAT NO. 02020
PINECREST
ADMINISTRATIVE ACTION BY PLANNING COMMISSION:

March 5, 2003

Bills-Strand moved to defer for four weeks, and reopened public hearing and administrative action on
April 2, 2003, seconded by Larson and carried 7-0: Bills-Strand, Carlson, Newman, Taylor, Larson,
Krieser and Schwinn voting ‘yes’; Duvall and Steward absent.
SPECIAL PERMIT NO. 1991
and
PRELIMINARY PLAT NO. 02020,
PINECREST,
CONT’D PUBLIC HEARING BEFORE PLANNING COMMISSION:

April 2, 2003

Members present: Steward, Carlson, Bills-Strand, Larson, Taylor, Duvall and Schwinn; Krieser and
Newman absent.
Staff recommendation: Conditional approval, as revised on March 25, 2003.
There were no ex parte communications disclosed.
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Proponents
1. Peter Katt appeared on behalf of the property owner, Patrick Mooberry. After the Planning
Commission public hearing, the developer met with the Department of Roads and city staff. As a result
of that meeting, consensus was reached as to what is necessary to provide reasonable
accommodations on the site for noise. Those accommodations are set forth in the revised staff
recommendation dated March 25, 2003, and the applicant agrees with the revised conditions of
approval.
There was no testimony in opposition.
Steward queried whether the proximity to the interstate is now being buffered by landscaping and
screening. Ray Hill of Planning staff stated that it is being buffered by landscaping and setback. We
are looking at this as though the garages (the front of the buildings) would somewhat act as a buffer
to reduce the noise. The revised plan was reviewed and approved by Planning, Public Works, Health
and Dept. of Roads. Steward then suggested that the proposed plat takes the back yards that
originally abutted the right-of-way away from there. Hill explained that the road is shifted a little bit
closer to the interstate but there are no homes on the north side of the interstate. Steward believes this
is a commendable decision. He believes the economics as well as the envelopes are improved.
Larson inquired as to what is between the road and the interstate. Hill explained that to be where the
landscaping and berms would be located to create the buffer. Larson would like to see the trees be
as big as they can be when planted. Hill added that by moving the road to the north, it moved the lots
out of the wetlands, preserving more wetlands. The plat actually gained eight dwelling units by
changing from single family to townhouse units.
Public hearing was closed.
SPECIAL PERMIT NO. 1991
ADMINISTRATIVE ACTION BY PLANNING COMMISSION:

April 2, 2003

Carlson moved to approve the revised staff recommendation of conditional approval dated March 25,
2003, seconded by Steward.
Schwinn commended the compromise.
Motion for conditional approval, as revised, carried 7-0: Steward, Carlson, Bills-Strand, Larson, Duvall,
Taylor and Schwinn voting ‘yes’; Krieser and Newman absent.
PRELIMINARY PLAT NO. 02020
ADMINISTRATIVE ACTION BY PLANNING COMMISSION:

April 2, 2003

Carlson moved to approve the revised staff recommendation of conditional approval dated March 25,
2003, seconded by Steward and carried 7-0: Steward, Carlson, Bills-Strand, Larson, Duvall, Taylor
and Schwinn voting ‘yes’; Krieser and Newman absent.
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