City Council Introduction: Monday, August 30, 2004
Public Hearing: Monday, September 13, 2004, at 1:30 p.m.

Bill No. 04-156

FACTSHEET
TITLE: STREET VACATION NO. 04008, requested by B & J
Partnership, to vacate 21st Street between “Y” Street and
the abandoned Missouri Pacific Railroad right-of-way.
STAFF RECOMMENDATION: A finding that the proposed
street vacation is not in conformance with the
Comprehensive Plan.

SPONSOR: Planning Department
BOARD/COMMITTEE: Planning Commission
Public Hearing: 06/09/04
Administrative Action: 06/09/04
RECOMMENDATION: A finding that the proposed street
vacation is not in conformance with the Comprehensive
Plan and that the vacation be denied (7-1: Sunderman,
Carlson, Krieser, Taylor, Marvin, Carroll and Bills-Strand
voting ‘yes’; Larson voting ‘no’; Pearson absent).

FINDINGS OF FACT:
This is a request to vacate 21st Street between “Y” Street and the abandoned Missouri Pacific Railroad right-of-way. The purpose
1.
is to facilitate loading operations for the intended tenant of a warehouse building on the west side of the street.
2.

The original staff recommendation to deny this street vacation was based upon the “Analysis” as set forth on p.2-3. Staff
recommended denial because the vacation would leave an inaccessible “island” of what appeared to be public right-of-way in the
railroad corridor.

3.

Michael Rierden testified on behalf of the petitioner, B & J Partnership, indicating that the petitioner agrees to give the University of
Nebraska and Lincoln Lumber a private easement for ingress and egress over 21st Street. Mr. Rierden also submitted a “Petition for
a Declaratory Order” brought before the Surface Transportation Board by the City of Lincoln which Mr. Rierden believes portrays
that 21 st Street does not extend into the railroad right-of-way. Rierden also suggested that the opposition by Lincoln Lumber is an
attempt to bring this petitioner into a dispute between Lincoln Lumber and the City regarding the City’s intention to construct a bike
trail along the railroad corridor (See Minutes, p.5, and p.12-23).

4.

The testimony by the Property Manager for the University of Nebraska is found on p.6, and the letter submitted is found on p.24.
The University took a neutral position; however, requested that the access easement be granted prior to approval of the street
vacation.

5.

There was no testimony in opposition; however, the record consists of a letter in opposition from Lincoln Lumber Company (p.25),
expressing concern that the vacation would affect current and planned access to their property along the railroad corridor.

6.

On June 9, 2004, based on the information then available, the Planning Commission agreed with the staff recommendation and
voted 7-1 to find the proposed right-of-way vacation not to be in conformance with the Comprehensive Plan and that it be denied
(Larson dissenting; Pearson absent).

7.

On June 14, 2004, upon further research of the ownership issue, Rick Peo, Chief Assistant City Attorney, determined that the 21st
Street right-of-way does extend south across the railroad corridor. He submitted a letter (p.26) to the applicant’s representative, J.
Michael Rierden, which states that,
.... Since the University of Nebraska utilizes 21st Street abutting B&J’s ownership and abutting the former Missouri Pacific
Railroad right-of-way, ....that 21st Street should not be vacated unless Lincoln Lumber petitions to vacate 21st Street
abutting its property and private access easements are provided over 21st Street for the benefit of the University and
over that portion of 21 st Street abutting B&J Partnership for the benefit of Lincoln Lumber. ...

8.

The Petitioner has appealed Condition #1.2 (to post a $5,000 bond guaranteeing removal of the existing street return and
construction of new curb and gutter) and Condition #1.3 (which requires the submittal of a final plat). See p.27. He now intends to
grant a public access easement over 21st Street, and requests that the existing street return remain in place so that no bond is
needed. The petitioner also indicates that he is willing to submit a final plat prior to the actual land transfer, if the City Council
approves the vacation request. The Council has approved other vacations in the past in this manner. City staff is satisfied that the
previous concerns about access are resolved by granting the public access easement, and no longer objects to the vacation
request.

9.

In the event that the street vacation is approved, the City Real Estate Division has recommended that the vacated area be sold to
the abutting property owner for $2,250 (p.28).

10.

The City Clerk has determined that the provisions of Chapter 14.20 of the Lincoln Municipal Code have been satisfied.
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P.A.S.:

Street and Alley vacation #04008

PROPOSAL:

Vacate 21st Street between “Y” Street and the abandoned Missouri Pacific
Railroad right-of-way.

LOCATION:

21st and “Y” Streets.

LAND AREA:

15,000 square feet, more or less.

CONCLUSION:

Until such time as questions of right-of-way ownership in the area are
answered, this item should be Denied.

RECOMMENDATION:
Denial
However, if Applicant can show the property immediately south and adjacent to this petition
is not public right-of-way, Planning Staff will recommend Approval.
GENERAL INFORMATION:
LEGAL DESCRIPTION:
North 21st Street from the south line of “Y” Street right-of-way to the north boundary of the
abandoned Missouri Pacific Railroad right-of-way, located in Section 24 T10N R6E, Lancaster
County, Nebraska.
SURROUNDING LAND USE AND ZONING:
Single-family residential, Commercial
North:
South:
Former Cushman site
Parking lot
East:
West:
Industrial, Parking lot

I-1 Industrial
I-1 industrial
I-1 Industrial
I-1 Industrial

COMPREHENSIVE PLAN SPECIFICATIONS: The Land Use Plan identifies this area as
Industrial. (F 25)
UTILITIES: LES and the Public Works and Utilities Department have facilities within this right-ofway area.
TRAFFIC ANALYSIS: Although this portion of North 21st Street is improved, it dead-ends at the
former Cushman property. This right-of-way is not necessary for traffic purposes.
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ANALYSIS:
1.
This is a petition to vacate 21st Street between “Y” Street and the abandoned Missouri
Pacific Railroad right-of-way. This right-of-way will be used for private parking area.
2.

There is some doubt as to the ownership of the railroad right-of-way adjacent to this request.
City records indicate public right-of-way extends south of this request across the old railroad
right-of-way. However, County records indicate the public right-of-way ends at the old
railroad right-of-way.

3.

Assuming City records are accurate, this petition should be denied since it will create a
section of public right-of-way without access. Assuming County records are accurate, this
petition may move forward. Planning Staff recommends denial based upon City records. At
such time as Applicant can demonstrate County records are accurate, Staff will recommend
approval.

4.

This vacation will create lots without frontage or access to a public street. As a condition of
approval, a final plat should be submitted creating lots conforming to the subdivision
ordinance.

5.

Should this right-of-way be vacated, the existing street return must be removed and replaced
with curb and gutter. A bond in the amount of $5,000 should be provided to guarantee this
work.

6.

Easements must be retained for existing and future utilities.

7.

The applicant has expressed an intent to purchase the right-of-way if vacated.

8.

Lincoln Municipal Code Chapter 14.20 requires the City to establish the proper price to be
paid for the right-of-way, as well as any amounts necessary to guarantee required
reconstruction within the right-of-way. These values must be established and deposited with
the City Clerk prior to scheduling the vacation request with the City Council.

9.

As of the date of this report, City staff is working to resolve the ownership issue for the old
railroad right-of-way. Planning staff intends to have a resolution prior to June 9, and if so, will
revise the recommendation according to this Analysis.

BEFORE THE VACATION REQUEST IS SCHEDULED ON THE CITY COUNCIL AGENDA
THE FOLLOWING MUST BE COMPLETED:
1.1

Satisfy the provisions of Chapter 14.20 of the Lincoln Municipal Code.

1.2

Post a bond in the amount of $5,000 to guarantee the removal of the existing street return
and construction of new curb and gutter.

1.3

The abutting owners must submit a final plat creating lots that front on and have access to
public streets or private roadways. All requirements of the final plat must be completed
except the transfer of ownership of the vacated street to the subdividers.
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1.4

Retain an easement over the entire vacated area for existing and future utilities.

Prepared by:
Greg Czaplewski
441.7620, gczaplewski@ci.lincoln.ne.us
Date:

May 26, 2004

Applicant:
and
Owner:

B & J Partnership, Ltd.
340 Victory Lane
Lincoln, NE 68528

Contact:

J. Michael Rierden
645 M Street, Suite 200
Lincoln, NE 68508
476.2413
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STREET & ALLEY VACATION NO. 04008
PUBLIC HEARING BEFORE PLANNING COMMISSION:

June 9, 2004

Members present: Sunderman, Carlson, Larson, Krieser, Taylor, Marvin, Carroll and Bills-Strand;
Pearson absent.
Staff recommendation: Denial.
Ex Parte Communications: None.
Greg Czaplewski of Planning staff submitted a letter in opposition from Lincoln Lumber Company,
which is one of the abutting property owners.
Proponents
1. Mike Rierden appeared on behalf of the applicant, B & J Partnership. Some time ago, B&J
acquired the area on both sides of the requested vacation. Rierden noted that the staff report
recommends denial; however, it indicates that if the ownership issue is satisfied, the staff would
change their recommendation to approval. Rierden suggested that the entire staff report basically
supports the vacation request. There is a statement that this portion of N. 21st is not needed for
traffic purposes and it dead-ends into the Cushman facility which is now owned by UNL. B&J has
agreed to give the University an easement for ingress and egress over this portion of 21st Street.
Due to the letter in opposition from Lincoln Lumber, Rierden has been advised by the staff that they
will continue to recommend denial of this street vacation.
Rierden submitted an exhibit which addresses the ownership issue, and he believes that the City
Attorney is now comfortable with the ownership issue mentioned in the staff report. The exhibit also
shows that this applicant is being brought into a dispute between Lincoln Lumber and the city
regarding the bike trail. It is an administrative proceeding before the Surface Transportation Board
between the city and Lincoln Lumber. The city’s own engineers have shown the ownership pattern
of Lincoln Lumber. The issue in the staff report was whether or not 21st Street extended into the
railroad right-of-way, and this exhibit indicates that it did not. Throughout the proceedings there has
been a long-standing dispute between Lincoln Lumber and the city concerning this bike trail. The
city is trying to go forward with eminent domain proceedings to acquire what they need for the bike
path. Rierden is convinced that Lincoln Lumber believes that objecting to this vacation will be part
of their opposition to the city and will help his cause in some way. Lincoln Lumber’s objection is
that Lincoln Lumber will lose access and it will become a hardship; however, Rierden believes
there is adequate access elsewhere all along the MoPac trail.
Rierden stated that B&J has also agreed to give Lincoln Lumber, like the University, a perpetual
easement so that Lincoln Lumber can continue to use this land just as it does today. Rierden
submitted that Lincoln Lumber’s objection is without merit.
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2. Ken Fougeron, B&J Partnership, stated that the south half of the proposed street vacation
will allow access to the east side of the building that is on the west side of 21st Street. The fence
will be moved out into the property to the east so that there is adequate turn-around and drive
space for deliveries into that building. The north half of the street would remain unchanged. The
purpose of this street vacation is to provide a loading area for the building on the west side of N.
21st Street. The tenant in the building will be Valley Vending Service, and it will be operated as a
warehouse facility.
3. Linda Cowdin, Property Manager for UNL, spoke in a neutral position. The University
suggests that the access easement be granted prior to City Council approval of the street vacation
to assure that it does transpire. Without the easement, 21st Street is the University’s only legal
access to the recently purchased Cushman property at 900 N. 21st. There will be large trucks and
tractor trailer deliveries required at that north entrance. There are life safety concerns in that there
are two fire hydrants there and the University wants to make sure there is access and
maneuverability for the fire trucks into that area. If approved, the conditions require that the street
entrance be changed with curb and gutter. If curb and gutter is put in, how does UNL get access
back to their building?
There was no testimony in opposition
Staff questions
Carlson wondered whether the deliveries can be done on the public street without vacating it–drive
the truck up and unload? Greg Czaplewski of Planning staff believes that would be possible if they
would apply for a curb cut for a driveway to the overhead door area. However, he believes the
petitioner wants to be able to reorganize the area for use as additional parking stalls. He does
believe they could use it as a public street to access the building.
Marvin inquired about Analysis #3 and the confusion between the city and county. Czaplewski
advised that the County Assessor records indicate that Lincoln Lumber owns all of the railroad
right-of-way. The sectional maps that the city maintains indicate that the part of 21st Street that
crosses the railroad right-of-way is still public right-of-way. If it is still right-of-way, then it will be left
without access if this street is vacated. The City Law Department and staff are now satisfied that
the ownership has been proven to a point that we can move this vacation forward. However, that
does not mean that the staff recommendation will be changed to approval. Because of the access
issue to both UNL and Lincoln Lumber, the staff recommendation is going to be denial until the
issue has been resolved and Lincoln Lumber and UNL both withdraw their opposition.
Carlson inquired about X Street. Czaplewski clarified that it is not a street. It is railroad right-ofway.
Sunderman inquired about any other use of the railroad right-of-way. Czaplewski suggested that
provided it met the zoning requirements, any use in the I-1 district could be allowed. However, he is
not sure that in and of itself it would be entirely usable for anything other than unloading and loading,
etc.
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Bills-Strand inquired whether the staff would be satisfied if the issues with UNL were resolved.
Czaplewski stated that the University is generally asking for the easement, which staff has heard
that the applicant has agreed to provide. If this vacation were approved by the City Council, the
University’s concern is that they may not actually get the easement. The staff wants those parties to
work that out on their own and the University could withdraw their opposition.
Carroll asked whether it is true that 20th Street has been vacated up to the railroad right-of-way, so
that Lincoln Lumber only has access off 21st and 22nd Streets. Czaplewski stated that Lincoln
Lumber would now have access off of 21st Street, and should also have access off of 22nd and 23rd
Streets. Carroll suggested that they would have 22nd to go all the way west.
Marvin wondered whether the easement issue could be resolved if this were deferred for two
weeks. Czaplewski believes the applicant has expressed their willingness to do that and should be
able to get that accomplished in two weeks.
Rick Peo of City Law Department offered that until the street is vacated, title remains with the city.
Typically, the easement documents are where the city puts restrictions on the sale of the property
as opposed to B&J. B&J could enter into an agreement with the UNL to provide the easement
once they have title to the property. A condition of the sale could be that the proper agreement be
reached with Lincoln Lumber and the University prior to conveyance. Peo suggested that a
condition of the sale could be that the city not convey title until such time as those agreements have
been reached. This would not require a deferral of the street vacation.
Peo also suggested that the issue of ownership of the right-of-way needs a little bit more
investigation because sometimes the city has fee title to the railroad crossing and sometimes only
a license from the railroad. Carroll does not believe it is fee title. Peo has not been involved in that
litigation but he knows there is an issue as to whether the city has rights to use it as a trail.
Carroll wondered how they are going to get access with curb and gutter. Czaplewski explained that
if they did not want to do curb and gutter, they would need to apply for a curbcut for a commercial
driveway. Public Works did not give any information as to the cost, but that would be an option to
open that back up.
Response by the applicant
With regard to the University, Rierden stated that he has talked with Dick Wood at the University
and Mike Tavlin of B&J Partnership, and they have agreed in essence. An easement has been
drafted and B&J would offer to have that easement as a condition of the vacation. In addition, B&J
would agree to make application for the curbcut at Y Street as a condition of approval. As far as
Lincoln Lumber, the proceedings he submitted show that Lincoln Lumber will never agree to
anything. The easement was offered to Lincoln Lumber and B&J will give it to them if they will
accept it.
As to whether or not the vacation is actually needed, Fougeron stated that with the current street
with curbs on both the east and west side, they would be blocking that street part of the time if they
just had a permit for loading and unloading. B&J would propose to pave the additional area to
allow for through traffic either from the University or from Lincoln Lumber. We do not believe that it
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would be wise to use a public street for unloading and loading because of the size of the trucks,
and it would block the current street.
Carlson inquired whether the applicant anticipates through motions to the south with the additional
paving. Does that run into a problem south of the additional paving? Fougeron stated there is a
chain link fence on the south side of B&J that infringes on Lincoln Lumber. That will have to be
corrected.
ADMINISTRATIVE ACTION BY PLANNING COMMISSION:

June 9, 2004

Taylor moved to deny, seconded by Carroll.
Taylor thinks that all the parties need to get together so that no one party looks like the bad guy
holding this up. We don’t want to block access and make it difficult for anyone to do business.
Carroll commented that since there is still a question on the ownership of the railroad public rightof-way next to 21st Street that needs to be clarified, and that Lincoln Lumber needs access to their
property (they probably purchased the property because there was street access), he does not see
any advantages to vacating the street at this time until all the agreements are worked out.
Larson will vote against denial because he believes the applicant and University are ready to reach
agreement, and that Lincoln Lumber is not, primarily because of the issue with the city. He does
not see that it would harm Lincoln Lumber at all if they were granted an easement onto their
property.
Carlson questions whether we are limiting the public need and facilitating a compelling private
need. We are losing some public use and are we really facilitating a better private use? He
believes they can create a turnaround to the east.
Rick Peo approached the Commission and suggested that, based upon the testimony today, there
is an outstanding question--how does the University cross right-of-way to get to the south? It might
be depriving UNL of rights. Maybe the issue of ownership does need some additional research.
Marvin stated that he will support the denial and would also support a deferral. He believes the
parties are very close to coming to some sort of agreement.
Motion to deny carried 7-1: Sunderman, Carlson, Krieser, Taylor, Marvin, Carroll and Bills-Strand
voting ‘yes’; Larson voting ‘no’; Pearson absent. This is a recommendation to the City Council.
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