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FACTSHEET

TITLE: WAIVER NO. 12020, requested by Marc
Schniederjans, to waive the requirement to install a
pedestrian way, on property generally located between
Crystal Court and Diamond Court, approximately one
block northeast of the intersection of Pioneers
Boulevard and South 76th Street. 

STAFF RECOMMENDATION: Denial

SPONSOR:  Planning Department 

BOARD/COMMITTEE:  Planning Commission
Public Hearing: 10/17/12
Administrative Action: 10/17/12

RECOMMENDATION: Denial (5-0: Butcher, Francis,
Lust, Hove and Cornelius voting ‘yes’; Gaylor Baird,
Sunderman and Weber absent). 

FINDINGS OF FACT:

1. This is a request to waive the requirement for a pedestrian sidewalk associated with a block in excess of 1,000
feet in length as required by Section 26.23.125 of the Land Subdivision Ordinance of the Lincoln Municipal
Code.  The sidewalk which has been constructed and would be removed if this waiver is approved is located
between Crystal Court and Diamond Court, approximately one block northeast of the intersection of Pioneers
Boulevard and South 76th Street. 

2. The staff recommendation of denial is based upon the “Analysis” as set forth on p.4-6, concluding that the
existing pedestrian sidewalk was planned and included in the approved development plans consistent with the
goals of the Comprehensive Plan.  It serves as both an amenity for the residents in the area and contributes to
the city’s overall trail and sidewalk system.  The sidewalk is not unique in any way, nor does it place an undue
burden on the neighboring residents when compared to other similar facilities throughout the city.  Staff does
not find adequate justification to warrant the waiver and the removal of the sidewalk.  The staff presentation is
found on p.8.

3. The applicant’s testimony is found on p.9, submitting that the topography of the sidewalk is not acceptable; the
purchasers of the homes were not aware that the sidewalk would be built; it is an invasion of privacy; there is
no security; and it is a safety concern.  The applicant also stated that he would personally pay for the removal
of the sidewalk if this waiver is granted.  The petitions submitted by the applicant with the application in support
of the waiver are found on p.27-57; those in opposition are found on p.59-61; and one party being undecided
is found on p.63-64.

4. Testimony in support is found on p.9-10, and the record consists of three additional letters in support (p.66-69).
A letter from the sales agent for the townhomes in Hamann Meadows indicating that the purchasers were not
aware that this sidewalk would be built is found on p.65.  

5. There was no testimony in opposition; however, there were two additional letters in opposition submitted for the
record (p.71-72).

6. On October 17, 2012, the Planning Commission agreed with the staff recommendation and voted 5-0 to deny
the waiver request, finding that the sidewalk exists as a result of the principles set forth in the Comprehensive
Plan and the desire of the community to have a connected pedestrian network.  The Commission did not find
the sidewalk to be an invasion of privacy any more than a sidewalk in the front yard (See Minutes, p.11-12).

7. On October 29, 2012, a letter of appeal was filed by the applicant, Marc Schniederjans (p.2).  
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LINCOLN/LANCASTER COUNTY PLANNING STAFF REPORT

for October 17, 2012 PLANNING COMMISSION MEETING

PROJECT #: Waiver of Design Standards #12020

PROPOSAL: Waive the requirement for a pedestrian sidewalk associated with a
block in excess of 1,000 feet in length as required by Title 26 Land
Subdivision Ordinance of Lincoln Municipal Code (LMC) Section
26.23.125.  

LOCATION: Between Crystal and Diamond Courts, approximately one block
northeast of the intersection Pioneers Blvd and South 76th Street.

CONCLUSION:  The existing pedestrian sidewalk was planned and included in the
approved development plans consistent with the goals of the
Comprehensive Plan.  It serves as both an amenity for the residents in
the area, and contributes to the city’s overall system trail and sidewalk
system.  The sidewalk is not unique in any way, nor does it place an
undue burden on the neighboring residents when compared to other
similar facilities throughout the city.  Staff does not find adequate
justification to warrant the waiver and the sidewalk’s removal.     

RECOMMENDATION: Denial

GENERAL INFORMATION:

LEGAL DESCRIPTION: Outlot A, Hamann Meadows 1st Addition, Lincoln, Lancaster County,
Nebraska.

EXISTING ZONING: R-3 Residential

SURROUNDING LAND USE AND ZONING:

North: Residential R-3
South: Residential R-3
East: Residential R-3
West: Open Space R-3

HISTORY:

NOV 2005 - Hamann Meadows preliminary plat was approved.

MAR 2010 - Special Permit #10007 for the Hamann Meadows community unit plan was approved.
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COMPREHENSIVE PLAN SPECIFICATIONS:

Pg 7.4 - Neighborhoods and Housing, Guiding Principles - Incorporate interconnected networks of streets, transit, trails,
and sidewalks with multiple connections within and between neighborhoods and commercial centers to maximize access
and mobility to provide alternatives and reduce dependence upon the automobile.

-Encourage substantial connectivity and convenient access to neighborhood services (stores, schools, parks) from
residential areas.

Pg 7.5 - Developing Neighborhoods - Developing neighborhoods should have a variety of housing types and sizes, plus
commercial and employment opportunities. Developing a pedestrian orientation of buildings and street networks that
provides substantial connectivity is also a priority for developing areas.

Pg 9.4 - Community Parks - Locate Community Parks on a collector or arterial street to accommodate automobile access
and parking; park sites should also be readily accessible by pedestrians and bicyclists from a commuter/recreation trail.

Pg 9.5 - Strategies for Community Parks - Create pedestrian connections between surrounding residential development
and neighborhood-related park features such as playgrounds and park shelters.

Pg 10.6 - Existing Pedestrian and Bicycle Facilities - Walking is an essential part of our daily activities, whether it be trips
to work, shop, or play. Lincoln’s greatest pedestrian asset is the long standing policy of requiring sidewalks on both sides
of all City streets and connectivity between subdivisions. Because of this policy, the vast majority of homes and
businesses are served by Lincoln’s 1,500 miles of sidewalks. However, rehabilitation of sidewalks, particularly in older
residential and commercial areas, has proven to be a challenge.

Pg 10.47 - Guiding Principles Pedestrian and Bicycle Facilities - Provide bicyclists and pedestrians safe, direct, and
convenient access to all destinations served by the Lincoln area streets and roads network.

Pg 10.48 - Pedestrian and Bicycle Facilities - Develop and implement a coordinated system of well connected pedestrian
and bicycle facilities that serve both new and older neighborhoods and provide access to activity centers such as
schools, parks, employment areas and shopping.

ANALYSIS:

1. This is a request to waive the requirement for a pedestrian sidewalk associated with a block
in excess of 1,000 feet in length as required by the Land Subdivision Ordinance Section
26.23.125.  The applicant’s stated justification for the request is a loss of privacy, increased
risk to property and residents, maintenance costs, and loss of aesthetic view.  If this request
is approved, the applicant states that the developer has agreed to remove the sidewalk.

2. The Land Subdivision Ordinance contains requirements for the layout of subdivisions, and
includes a limit on the maximum length of a block, which is 1,320 feet.  There is also a
requirement that if a block exceeds 1,000 feet in length, a pedestrian sidewalk must be
provided.  The intent of the pedestrian sidewalk requirement is to provide better connectivity
to facilitate and enhance pedestrian access throughout the city. 

3. The pedestrian sidewalk standard is in the Land Subdivision Ordinance because in part Title
26 is designed to help implement the Comprehensive Plan.  In the Comprehensive Plan
Specifications section appearing on page 2 of this report, the many references to pedestrian
sidewalks are detailed.
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4. The subject pedestrian sidewalk was constructed during the month of September, 2012, and
is now complete and in use.  The sidewalk provides a connection from the sidewalk system
in South 76th Street to the bike trail extending along Antelope Creek to the west.  Beyond this
request, there have been no complaints and are no documented problems staff is aware of.

In this area there are sidewalk connections to the trail both to the south where it crosses
Pioneers Blvd, and to the north where there is a connection which extends west from the
sidewalk in Cooper Avenue through the adjacent park. The subject sidewalk is a
convenience, and being a direct connection to the trail should serve to encourage its use.
As the sidewalk is not fenced in, there is good visibility to and from the trail.  

5. The development was originally approved in 2005 with the preliminary plat of Hamann
Meadows.  The layout of the lots surrounding Crystal and Diamond Courts was revised in
2010 when the Hamann Meadows community unit plan (CUP) was approved.  The CUP
increased the number of lots around the two courts from 32 to 44.  The subject sidewalk has
been shown as part of the approved plans for both the preliminary plat and the CUP since
their approval.  Without the proposed sidewalk, staff would have required connections from
the ends of the cul-de-sac to the trail, likely resulting in fenced-in sidewalks much nearer to
homes than this sidewalk.

6. Pedestrian sidewalks are intended for use by not only the residents in the vicinity, but also
for the public at large.  They are considered primarily an amenity for nearby residents, but
significantly contribute to the city’s larger trail and sidewalk system, and facilitate non-
motorized movement throughout the city consistent with the goals of the Comprehensive
Plan.

7. The rationale provided to waive the sidewalk would similarly apply to many other such
facilities throughout the city.  In this case, the impact or cost associated with the sidewalk
does not appear disproportionate when compared to other similar facilities, and does not
provide adequate justification for it’s removal on that basis.  It is noted that the obligation to
maintain and repair pedestrian sidewalks such as this one is assigned from the developer
to the homeowners association, as compared to public sidewalks adjacent to streets in public
rights-of-way which are maintained by the City.  

8. The applicant gathered signatures of residents in the area stating their view on the waiver
request.  Of the 35 letters submitted, 31 support the waiver (See p.26-57), three are opposed
(See p.58-61), and one is undecided (See p.63-64).  An exhibit indicating the residences and
their preference is attached.

9. In response to a question not related to this request about the repair of a sidewalk, the Law
Department was asked by Councilman Jonathan Cook to comment on the City’s
responsibility in such issues.  Law noted the applicability of the American’s with Disabilities
Act (ADA) sidewalk provisions, and that “all alterations after March 2012 have to comply with
current (ADA) guidelines.”  Law noted that for any alterations found not in compliance with
ADA, the City could be liable for attorney’s fees if an action were bought against the City. 

Removing a sidewalk raises the question of whether it results in an alteration which creates
a condition of noncompliance with ADA or not.  Stated another way, the removal of any 
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sidewalk could be viewed as an alteration and may be judged to be less compliant rather
than more compliant. The concern is that either reduced or noncompliance creates liability
on the part of the City.

The Planning Department thought it prudent that the Planning Commission and City be
cautioned about this possibility when considering requests to remove or eliminate sidewalks.

10. The Mayor’s Pedestrian/Bicycle Advisory Committee reviewed this request and supports
keeping the sidewalk in place (See p.24).  The Committee notes that such facilities enhance
connectedness, which facilitates a more walkable and healthier community.  Their letter is
attached.  The Parks and Recreation and Public Works and Utilities Departments also both
recommend denial of this request.

11. Staff finds that multiple routes encourage walking for health and pleasure.  Additionally, such
facilities can actually enhance security by providing more ‘eyes on the street’, which serves
to discourage crime instead of facilitate it.  There are more than 133 miles of trails (either
existing or funded to be built) throughout the City.  The system extends through commercial
areas, residential neighborhoods, and parks.   Staff is not aware of any persistent or
recurrent problems associated with the trail system.

12. The subject sidewalk is in a 5'-wide public access easement, located within an outlot
reserved for open space.  In this area, the outlot is 60' wide, meaning the sidewalk is
approximately 27.5' from the rear lot lines of the adjacent homes.  Beyond that, there is a 15'
required rear setback for the dwellings, for a total separation of at least 42.5' from the
sidewalk to a dwelling.  Compared to many instances throughout the City where such
sidewalks are immediately adjacent to a rear or side lot line, this amount of separation is not
unusual.

13. Loss of property value is also cited as a reason to eliminate the sidewalk.  Contrary to that
rationale, staff has studies (one completed by the Vermont Department of Transportation in
2006, and another by the University of Nebraska-Omaha covering the Omaha Recreational
Trails System in 2000) which conclude that the effect of such facilities is either neutral or
positive.  The finding is that comparable facilities are typically considered an amenity, and
are associated with the outdoors and active, healthy lifestyles.

Prepared by:

Brian Will, 441-6362, bwill@lincoln.ne.gov
October 3, 2012 
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OWNER: Hamann Meadows Townhomes. LLC
8040 Eiger Drive
Lincoln, NE 68516
402-420-2335

APPLICANT/
CONTACT: Marc Schniederjans

7521 Crystal Court
Lincoln, NE 68506
402-483-7898
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WAIVER NO. 12020

PUBLIC HEARING BEFORE PLANNING COMMISSION: October 17, 2012

Members present: Butcher, Cornelius, Francis, Hove and Lust; Gaylor Baird, Sunderman and
Weber absent. 

Staff recommendation: A finding of general conformance with the Comprehensive Plan.

There were no ex parte communications disclosed.

Staff presentation: Brian Will of Planning staff presented the proposed waiver of the pedestrian
connection in a block in excess of 1,000 feet located in the Hamann Meadows development
generally northwest of Pioneers Boulevard and Lucile Drive, specifically between Diamond and
Crystal Courts.

The subject pedestrian connection was originally shown with the preliminary plat for Hamann
Meadows approved in 2006; that preliminary plat was slightly modified in 2010 with the community
unit plan, there being no significant change; however, with both the preliminary plat and the CUP,
the pedestrian connection had been shown from the beginning.  

Will advised that the staff is recommending denial of this waiver request, finding that this sidewalk
meets both the letter and intent of the subdivision ordinance; it is an enhancement to the larger
sidewalk and trails system throughout the city; and the sidewalk has been installed and is in use
today.  Based upon these factors, staff is recommending denial of the waiver request.  

Lust inquired whether the townhouses in this subdivision have sidewalks in their front yards.  Will
explained that there are sidewalks in front of the homes and in South 76th Street.  The sidewalks
in front of the homes are closer to the homes than the sidewalk in the back.  Will further explained
that the outlot is approximately 60 feet wide; there is a minimum setback from the rear lot line to the
dwellings of at least 15’.  He estimated that it would be 43’, give or take, from the subject sidewalk
to the nearest point of a dwelling.  Most of the dwellings are actually set back further than the
minimum 15’.   

Hove asked what the subject sidewalk connects.  Will stated that it connects to the sidewalk system
on both sides of 76th Street and connects to the existing trail that runs along Antelope Creek all the
way to downtown.  It is flush with the sidewalk in 76th Street.  

Lust inquired about the studies referred to in the staff report finding that back yard sidewalks are
no more dangerous than front yard sidewalks and, in fact, improve safety.  Will explained that the
research had been done associated with other issues – one study was done in 2000 referring to the
recreational trails system in Omaha, and another study was done back east in Vermont in 2006.
The general finding was that there is no more risk or safety hazard associated with these facilities.
As far as property values, the finding in the studies was that it would be neutral, but in some cases
there is an enhancement to the property value just because these sorts of facilities are viewed as
being associated with outdoor, healthy lifestyles, outdoor activities, etc.  Will could not point to a
study that finds an increased safety hazard or property devaluation.  
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Proponents

1. Mark Schniederjans, 7221 Crystal Court, the applicant, testified in support.  His property abuts
the sidewalk in question.  He stated that, “obviously, 90% of us want this sidewalk removed.”  (The
petitions to which the applicant referred are attached to the staff report).  The topography of how
this sidewalk lays in relationship to the homes that were built is not acceptable.  One of the letters
the Commission has received is from the sales agent for these properties, attesting that no one who
bought homes in Hamann Meadows knew the sidewalk was going to be constructed.  The sidewalk
is up higher and people can look directly into the homes.  These homes were built with a lot of glass
windows in the back because this is a pretty spacious area and the property owners were promised
a meadow on one side with a pond on the other side.  The people coming down this sidewalk do
not treat it as a sidewalk.  Schniederjans works at home and watches it every day.  It is the behavior
of the people that is a concern.  The people who are riding bikes ride down this path (which is
downhill) are really moving once they hit the bike path.  There was a near miss one day recently.
There are seven windows and two glass doors in the back of his house, and now there are people
looking in from this sidewalk.  There is no more security.  The bike path is used by lots and lots of
people but they are not coming up through this subdivision.  He believes it is a safety concern,
regardless of the research cited.  

Schniederjans reiterated that the people in this subdivision overwhelmingly do not want the sidewalk
in their back yards.  Everyone who abuts this property unanimously signed the petition opposed to
the sidewalk – 31 are opposed.  It is an imposition that this sidewalk was not adequately disclosed
to the residents.  The aerial photograph does not show this, but the sidewalk negatively impacts the
property the way it is positioned.  You can look into the main level of most of these homes from that
sidewalk.  It poses a hazard and risk to the homeowners in this neighborhood.  

Butcher inquired whether there are any requirements within the homeowners association with
regard to fencing.  Schniederjans stated that at this point, the homeowners association is still held
by the developer and has not been turned over to the homeowners.  

Support

1.  Nancy Reissig, 3842 S. 76th Street, testified in support of the waiver.  She is the Neighborhood
Watch person for the area.  If the goal of placing this sidewalk was to connect the bike trail to 76th

Street, she believes there is adequate access either from Cooper Street or down Lucile to Pioneers.
They do have some history of problems with people violating the properties in Hamann Meadows,
e.g. at the end of the cul-de-sac, the public bike pedestrian trail is very close to the back of the
Hamann Meadows homes.  One night after 3:00 a.m. the owner heard three teenagers knocking
on his windows and they set off fireworks before they left.  There have been several other things
that have happened.  So the new sidewalk between Crystal Court and Diamond Court has taken
away the privacy of the people who live there and is setting up the same kind of environment where
property rights are violated and mischief could cause serious harm to homeowners and their
property.  She wants the sidewalk removed.  

2.  Lee Nugara, 3932 S. 76th Street, testified in support of the waiver.  The builder informed him of
a pond and the bike trail, but they never mentioned the sidewalk.  The  van he parks on the street
has been egged 28 times, and he reported it to the police the last time it occurred.  
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Lust asked Nugara to be specific about when his van was egged.  Was it after the sidewalk was
installed?  Nugara explained that it has been egged 28 times since last summer, and it has
happened three times since the sidewalk was installed.  He clarified that is not saying the sidewalk
is why it happened.  

3.  Jill Schniederjans, 7521 Crystal Court, clarified that the covenants made by the developer
provide that there shall be no fences.  The homeowners association has not yet come together and
is still run by the developer.  They have begun preliminary meetings.  

There was no testimony in opposition.  

Staff questions

Francis sought clarification as to the topography of the land.  The applicant is suggesting that the
sidewalk sits higher and you can see into the homes.  She recalled that requests to waive sidewalks
have come before the Commission in the past because the lay of the land was not conducive to
having the sidewalk installed and thus it was more common sense not install the sidewalk.  Francis
assumes that if the topography would not meet ADA requirements, the sidewalk would not be
required.  Will stated that there is potential that there would not be sidewalks in that situation.  There
is a slight incline on both sides for grading up to the sidewalk but it is not what he would
characterize as “significant”.  Francis indicated that she personally visited the site of the sidewalk
and it looked pretty level to her.  Will stated that the sidewalk as constructed meets all the applicable
standards.  

Francis then confirmed that the location of that sidewalk would be no closer to the properties than
a house on a corner lot in a residential neighborhood with a sidewalk on two sides.  Will believes
that the separation would be increased or greater than what you would find with a typical sidewalk
in front or along side of your house.

Lust asked whether there will be further development in this area.  Will showed the aerial
photograph and stated that it is anticipated that the three cul-de-sacs will be fully built out.  There
are opportunities for further subdivision across the street as well.

Hove inquired whether there was any change that precipitated the construction of this sidewalk or
just the fact that the sidewalk got built in a couple days.  Will reiterated that the sidewalk has been
part of the original preliminary plat approved in 2006, and also the update of the preliminary plat in
2010.  It has always been shown as part of the development and as final platted.  He believes it is
the fact that the sidewalk was actually installed that prompted this application.  

Hove wondered whether the covenants can be changed to address any fencing issues once the
association is turned over to the homeowners.  Will explained that the city is not a party to those
covenants – they are agreements among private property owners.  Generally, there is a provision
for modifying and amending.  

Response by the Applicant

Schniederjans reiterated that the positioning of these homes are such that you can look into the
people’s home if you walk down this sidewalk.  The owners are going to have to maintain the
sidewalk, keep it trimmed and remove the snow.  It is going to be dangerous.  There is a serious
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safety issue and a serious privacy violation to the homeowners.  There are a lot of elderly people
here who cannot pay any higher association dues.  This is an unnecessary burden on the
homeowners.  None of the homeowners were told about this sidewalk.  “We feel we have been
cheated and have a lessened property by this sidewalk.”  The homeowners are going to have to pay
for the maintenance of this sidewalk.  

Hove inquired as to who would pay for the removal of the sidewalk if this waiver is approved.
Schniederjans stated that he will personally pay for the removal of the sidewalk.  In all honesty, he
wants his meadow back.  He does not want to overlook this sidewalk and have people looking into
his property.  

ACTION BY PLANNING COMMISSION: October 17, 2012

Lust moved to deny, seconded by Francis.

Francis is sympathetic that this seems to be something that is new to the homeowners.  But, with
real estate transactions, there is something called “caveat emptor” – let the buyer beware.  The fact
that the real estate agent who was promoting these homes on the seller’s behalf did not know about
this sidewalk is no excuse for anybody not to have picked up the phone and called the city about
the platting of this ground.  That is the biggest drawback of new construction.  Anything that is
vacant can be changed.  She understands that the homeowners purchased the property and that
they want to see the nice green space, but that is not realistic in today’s world.  

Lust knows that change is hard, and what was quite a bit of space of vacant property now has a
sidewalk.  She suggested that when it first comes in, it is very concerning, but after you live with it
for awhile, she believes the property owners will actually benefit from it; there will be children getting
to the bike path; the neighbors will get to know each other better.  Connectivity in the city to the
wonderful bike trail system is extremely important.  Furthermore, the sidewalk is no closer to the
homes than the sidewalk that you have in your front yard; and being able to look out your window
and see neighbors walking though your front yard is no different.  While she is disappointed that the
agent that sold the property did not advise about the sidewalk, she really thinks it is actually a
benefit to the neighborhood as a whole and it needs to stay for connectivity reasons.  And, it is
probably a lot better than two of these sidewalks, which would have been the alternative if the
sidewalk had not been located where it is now.  She has to vote denial.

Lust further urged that the property owners call the police the second there is any vandalism or
problems.  That’s their job.  

Cornelius agreed with Lust regarding issues of trespass and violation – if you let it go and do not
call the police, it is impossible to resolve the problems.  The sidewalk exists as a result of the
principles set forth in our Comprehensive Plan and the values that we have as a community have
stated that we want a connected pedestrian network – a degree of friendliness for walking and
biking in our residential and commercial areas – and this is what this sidewalk is meant to facilitate.
Living in the city, you have these pedestrian facilities where people can look in windows.  People
can look in his front window as well.  He understands further that this is a change and it changes
the complexion of the area behind the homes; however, this is something that was in the plan from
the beginning and it is unfortunate that as the properties were bought and sold that this information
was not conveyed, but it is on record.  As far as maintenance, that was part of the community unit
plan as well.
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Motion to deny carried 5-0: Butcher, Francis, Lust, Hove and Cornelius voting ‘yes’; Gaylor Baird,
Sunderman and Weber absent.  This is final action, unless appealed to the City Council within 14
days.
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