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FACTSHEET

TITLE:  ANNEXATION NO. 14003  BOARD/COMMITTEE: Planning Commission

APPLICANT: Village Gardens Development RECOMMENDATION: Approval  
Company, LLC (8-0: Beecham, Sunderman, Corr, Cornelius,

Scheer, Weber, Harris and Lust voting ‘yes’; Hove
absent)

STAFF RECOMMENDATION: Approval OTHER DEPARTMENTS AFFECTED: Public
Works will be responsible for the maintenance and
replacement of the streets and utilities in the newly
annexed area, and other departments will provide
City services to the area and its residents.  

SPONSOR: Planning Department OPPONENTS: None

REASON FOR LEGISLATION:
To annex approximately 34.00 acres, more or less, generally located at South 63rd Street and Yankee Hill Road. 

DISCUSSION / FINDINGS OF FACT:
1. This annexation request and the associated Change of Zone No. 04075E, an amendment to the Village

Gardens Planned Unit Development (Bill #14-77), were heard at the same time before the Planning
Commission.  

2. The staff recommendation to approve the annexation is based upon the “Analysis” as set forth on p.4-5,
concluding that the proposed annexation and associated amendment to the Village Gardens PUD are
generally consistent with the overall concept plan when the original PUD was approved early in 2005.  The
proposed annexation is also in conformance with the Comprehensive Plan.  The staff presentation is found
on p.7-8.

3. The applicant’s testimony is found on p.8-9. 

4. There was no testimony in opposition.  

5 On June 11, 2014, the Planning Commission agreed with the staff recommendation and voted 8-0 to
recommend approval of this annexation request. 

6. On June 11, 2014, the Planning Commission also voted to recommend conditional approval of the
associated amendment to the Village Gardens PUD, Change of Zone No. 04075E (Bill #14-77).

7. Should this annexation request be approved, the Planning staff is recommending that the Council ordinance
assign the newly annexed area to Council District #2.  

FACTSHEET PREPARED BY: Jean Preister, Administrative Officer DATE: June 18, 2014

REVIEWED BY: Marvin Krout, Director of Planning DATE: June 18, 2014
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LINCOLN/LANCASTER COUNTY PLANNING STAFF REPORT

_________________________________________________
for June 11, 2014 PLANNING COMMISSION MEETING

Note: This is a combined staff report for related items.  This report contains a single background and analysis section
for all items.  However, there are separate conditions provided for each individual application. 

PROJECT #: Annexation #14003
  Change of Zone #04075E - Village Gardens Planned Unit Development

(PUD)

PROPOSAL: To expand the existing PUD by annexing and changing the zoning from
AG to R3 PUD for approximately 33.94 acres of land and amending the
development plan accordingly. 

LOCATION: South 63rd Street and Yankee Hill Road

LAND AREA: Annexation #14003 - 33.94 acres more or less
Change of Zone #04075C - 33.94 acres more or less

EXISTING ZONING: AG Agriculture 

PROPOSED ZONING: R-3 Residential (PUD)

CONCLUSION: The proposed annexation and change of zone are generally consistent
with the overall concept plan when the original PUD was approved early
in 2005.  The major change from the original plan is the addition of an
elderly or retirement housing facility.  The development already
included provisions for such a facility within the PUD, and the proposed
text changes to the plan are minor and intended to maintain
consistency with Lincoln Municipal Code, and to more accurately reflect
the operating characteristics of the facility.  The site plan will need to be
revised to reflect the 221' hazard area either side of the pipeline in
Yankee Hill Road so no habitable structures are shown inside it except
the two lots west of South 63rd Street.   Subject to the recommended
conditions of approval, this request complies with the Zoning Ordinance
and Comprehensive Plan.

RECOMMENDATION:
AN#14003 Approval
CZ#04075E from AG to R-3 PUD Conditional Approval

GENERAL INFORMATION:

LEGAL DESCRIPTION: AN#14003 - See attached legal description. 
CZ#04075E - See attached legal description. 
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EXISTING LAND USE:  Vacant, Residential

CITY COUNCIL DISTRICT: District #2

SURROUNDING LAND USE AND ZONING:  

North: Vacant R-3, AG
South: Acreage Residential AGR
East: Vacant AG
West: Residential R-3

HISTORY:

Feb 2005 - CZ#04075 was approved by the City Council to allow the Village Gardens Planned Unit
Development (PUD).

Dec 2007 - CZ#04075A was approved by the City Council to allow an adjustment to the applicable
sign regulations and change the zoning on 2.17 acres from R3 PUD to B-3 PUD within the Village
Gardens PUD.

Mar 2011 - AN#11001 and CZ#04075B were approved annexing and expanding the boundary of
the Village Gardens PUD to include an additional 47 acres of land to accommodate a domiciliary
care facility and additional dwelling units.

Apr 2012 - AN#12003 and CZ#04075C were approved annexing and changing the zoning from AG
to R-3 PUD for approximately 40.68 acres for single-family residential development. 

Apr 2012 - CZ#04075D was approved changing the zoning from AG to R-3 PUD for approximately
2 acres of land so the boundary of the PUD matched the recorded final plat of Village Meadows 3rd

Addition. 
 
COMPREHENSIVE PLAN SPECIFICATIONS:

Page 17 - The Future Land Use Map designates commercial and urban residential land uses for this PUD. 

Page 65 - Overall Guiding Principles - A safe residential dwelling should be available for each citizen: the efficiency
apartment and the country estate, the small single family “starter” home and the large downtown apartment suite, the
most affordable and the most expensive dwelling unit, completely independent living and living within the care of others.
Provision of the broadest range of housing options throughout the community improves the quality of life in the whole
community.
- Provide different housing types and choices, including affordable housing, throughout each neighborhood for an
increasingly diverse population.

Page 71- Strategies for New and Existing Urban Neighborhoods - The key to both new and existing urban
neighborhoods is diversity. For new neighborhoods, it is having a greater mix of housing types and land uses. New
neighborhoods should have a variety of housing types and sizes, plus commercial and employment opportunities.
Developing a pedestrian orientation of buildings and streets is also a priority.
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ANALYSIS:

1. This is an amendment to the Village Gardens PUD, and is a combined request for both
annexation and a change of zone from AG to R-3 PUD for approximately 34 acres of land.
 

2. The annexation of the original PUD in 2005 included an annexation agreement, and the
areas subsequently annexed expanding the PUD are also subject to that agreement. 

3. The area to be re-zoned to R-3 PUD is designated for a residential use district already in use
within the PUD, the Neighborhood General use district.  The Development Plan (attached)
reflects this.  Minor changes are proposed to the description and definition of elderly or
retirement housing (highlighted on pages 8, 14, 15, 16, 29, 30, 31), but otherwise the uses
proposed are allowed in the PUD and addressed in the Development Plan.

4. The revised overall plan for Village Gardens shows four phases.  Phase I represents the
area that was annexed, re-zoned and approved for development with the original PUD
CZ#04075 in 2005.  Phase II represents areas covered both by three subsequent major
amendments (CZ#04075B, CZ#04075C, and CZ#04075D), and this request.  Phases III and
IV  represent areas for future development, and neither area is being annexed or re-zoned
at this time and are only conceptual.  The phasing plan is illustrated on Sheet 1 of 11
attached to this report.

5. The 34 acres in this request are shown laid out to accommodate 68 lots for single-family
dwellings, and one lot of approximately eight acres in area for an elderly/retirement housing
facility.  Both uses are addressed in the associated development plan for Village Gardens,
and allowed in the areas shown.

6. In their review the Health Department noted the existence of a natural gas pipeline  located
in the Yankee Hill Road right-of-way.  Using a formula the Health Department calculated a
‘hazard area’ extending 221' on either side of the pipeline.  The attached ‘Block 20' exhibit
shows the location of the 221' hazard area as it relates to this project.  
The Health Department recommends that no habitable residential structures be located
within this area.  That means that opens space, parking lots, garages, even office and
commercial buildings may be located in this area, but not dwellings.        

7. A portion of the retirement housing facility lot is affected, as well as two single-family lots to
the west.  It appears the developer of the retirement facility can design the project so only
open space and parking are located within the hazard area.

The two residential lots to the west (Lots 1 and 2, Block 19) are split in half by the line.
There is an outlot between the two lots and Yankee Hill Road, and the additional separation
leaves the north one-half of the lots outside the hazard area.  If developed, the majority of
dwellings on these lots could be located outside the hazard area, similar to other lots
adjacent to the west. Allowing these two lots to be developed would be consistent with what
has been allowed the lots adjacent to the west.  

8. The developer disagreed with the recommendation to not allow dwellings on the four
remaining affected lots, and so revised the plan to show the 26 lots east of the retirement
facility along with South 65th Street which connects Blanchard Blvd to Yankee Hill Road in
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a single outlot, Outlot J.  The area will be annexed and re-zoned with this request, but a
street and lot layout for the area will require approval at a later date.

It is noted that South 66th Street is shown in concept in Phase IV of the development, but in
a location that has not been agreed to by the City.  By prior agreement and according to the
approved annexation agreement, South 65th Street is shown connecting Blanchard Blvd to
Yankee Hill Road, and the ability to include it as part of the plan is preserved by a note which
states that Outlot J is reserved for future development and South 65th Street.

Because the final design of this area along with the number of street connections to Yankee
Hill Road have not yet been approved, the note on Sheet 1 of 11 near where the intersection
of South 65th Street and Yankee Hill Road would be located should be modified to simply
state “Potential South 65th Street intersection.”  The note shown infers decisions regarding
the future layout have already been made. 

  
9. The bike trail extends along the north side of Yankee Hill Road at this location.  The site plan

needs to be revised to include a dimension for the amount of right-of-way in Yankee Hill
Road from the centerline, and needs to show the location of the trail.  The required right-of-
way to accommodate Yankee Hill Road and the bike trail per the annexation agreement
needs to be shown. 

10. The U.S. Post Office notes in their review that all new addresses established as part of this
review will be required to receive mail delivery in Centralized Box Units.

11. Public Works and Utilities reviewed revised drainage plans, and their review comments are
attached.  The deficiencies identified will be noted as an item to be corrected in the
recommended conditions of approval. 

12. Minor revisions to the site plan were noted by staff, and they are also included in the
recommended conditions of approval.

13. The proposed lot and street layout is consistent with the overall concept plan, and the
proposed uses were already anticipated and covered by the Development Plan, and are
appropriate uses of land at this location.  

CONDITIONS:

This approval annexes and changes the zoning from AG to R-3 PUD for approximately 33.94 acres
of land with amendments to the Development Plan relating to the definition and description of
elderly or retirement housing.

Prepared by:

Brian Will, 441-6362, bwill@lincoln.ne.gov
Planner
May 29, 2014
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OWNER: Village Gardens Development Company, LLC
7000 South 56th Street
Lincoln, NE 68516
402.416.5750

APPLICANT/
CONTACT: Mark Palmer

Olsson Associates 
1111 Lincoln Mall
Lincoln, NE 68508
402.458.5632
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ANNEXATION NO. 14003
and

CHANGE OF ZONE NO. 04075E,
AN AMENDMENT TO THE VILLAGE GARDENS

PLANNED UNIT DEVELOPMENT

PUBLIC HEARING BEFORE PLANNING COMMISSION: June 11, 2014

Members present: Beecham, Weber, Scheer, Sunderman, Harris, Corr, Cornelius and Lust (Hove
absent).  

Staff recommendation: Approval of the annexation and conditional approval of the amendment to
the PUD.

There were no ex parte communications disclosed.

Staff presentation: Brian Will of Planning staff explained that this is the fifth major amendment
to the Village Gardens PUD.  This amendment adds approximately 34 acres to the existing PUD
to accommodate an additional 68 lots and one large lot for an elderly retirement housing facility
located at approximately S. 63rd Street and Yankee Hill Road.  The existing Village Gardens
development is adjacent to the north and to the west.  

Will suggested that this amendment is consistent in all respects with the original PUD.  We are
talking about this for one main reason, i.e. the elderly retirement facility being proposed was not
something that was shown on the original PUD per se; however, it was a use that was contemplated
in the original development plan.  It was a use that was already allowed.  They just had not
identified the specific location.  

Will then explained that during the review, an issue arose that has been raised before relating to
a high pressure natural gas pipeline in Yankee Hill Road.  The recommendation from the Health
Department was that no habitable residential structure be located within 221 feet of that pipeline.
The effect is that the Health Department recommendation for the separation from the pipeline
eliminates four lots east of the retirement facility and two lots on the west.  The applicant is not
ready to make revisions subject to that recommendation, so the area to the east is being shown as
an outlot.  A portion of the retirement facility lot and two lots to the west remain in that separation
area, and staff has agreed to allow those lots to be developed.  The remaining lots to the west line
up with the lots on the east so it made some sense.  However, the development could be reoriented
to accommodate the required separation.  

Will then stated that the site plan has been revised with the area to the east being an outlot and staff
is recommending conditional approval. 

Corr referred to the two lots to the west that fall into that hazard area, assuming that the house can
be built on the northern part of the lot so that it would not be affected.  Will explained that the
majority of a dwelling on that lot would be north of that hazard area.  
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Corr then inquired whether that hazard area would have to be disclosed when that lot is sold or the
house is built.  Will explained that there is not any requirement to disclose anything that we are
talking about today.  Staff has the responsibility to delineate the hazard area, and he agreed that
staff needs to do a better job of letting folks know where these pipelines exist.  This 221 ft. hazard
area on either side of the pipeline varies by pipe, what is inside of it, the pressure and all sorts of
variables.  There is not a regulatory requirement, but we do have the responsibility.  Staff has
agreed that it seemed reasonable to allow the lots to be developed.

Corr noted that the Commission did receive a letter about potential street connections, and she
knows there have been some problems.  Will stated that the staff is trying to figure out the best
place to make the street connections to Yankee Hill Road.  The Access Management Policy sets
forth that the street connections shall be every quarter mile.  We are trying to get those at the best
and right location, but we also want to respect the existing development pattern.  We want to line
those connections up with the acreages to the south.  We would be looking for at least one to two
more connections to provide that quarter mile spacing, but it’s a timing issue.  We do not know what
is going to develop on some of the property.  The concept plan has shown 68th Street as a
conceptual street connection, which would be acceptable; however, depending upon the way that
property develops, it may not be the best location and we might want the connection on South 65th

Street.  We are trying to keep our options open and this may be a case where we might get two
more connections.  

Proponents

1.  Danay Kalkowski appeared on behalf of the applicant, 1640 LLC, the developer of this site and
some of the surrounding area.  The applicant is requesting annexation and a change of zone for
34 acres at about 63rd Street and Yankee Hill Road.  It is really just a continuation of the Village
Gardens PUD and property anticipated to be annexed as part of their original annexation
agreement.  The only difference is the lot for the retirement housing.  63rd Street off of Yankee Hill
Road will be a full access intersection, so the property to the east is a good location for a little higher
density use and good transitional use.  That area was originally shown in an outlot to the east as
part of the plan.  When they received the Health Department comments, the applicant requested
to have that area shown as an outlot.  The developer needs to redesign that area to see how and
if they can accommodate the hazard area.  If 65th Street is put through, it wipes out four lots, which
is a huge issue.  They are going to be looking at an alternative way to lay it out and may be
removing the access to Yankee Hill Road to have flexibility for some green space.  

Kalkowski stated that the applicant is accepting all of the conditions of approval; however, the
pipeline hazard area is a huge, huge deal and has huge implications for development on the rest
of Yankee Hill Road.  Kalkowski pointed out that when the developer buys land (and when he
bought this land), there was no notice of this hazard area.  In fact, there was no notice of the
pipeline being in Yankee Hill Road because it is in the right-of-way and there is no easement.  The
pipeline does not show up on the title search.  It does not show up until a plan is submitted.  The
notice provision needs to be taken into consideration.  

Secondly, Kalkowski pointed out that we appear to have a situation where the recommendation of
a 2006 committee of the Planning Commission and the Health Department is being turned into a
condition that actually regulates and limits the land use on a piece of property without ever having
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the benefit of a public hearing process.  There needs to be more community input versus taking a
committee recommendation and turning it into a regulation limiting what can be done on someone’s
property.

Kalkowski requested the Planning Commission’s approval.  This amendment is in conformance with
the original plan.  The applicant will be back before the Commission to talk about the property to
the east and there will be some comment from property owners as they develop further along
Yankee Hill Road.  

There was no testimony in opposition.  

Sunderman asked the Health Department representative to address the pipeline issue.  Scott
Holmes of Health Department explained that many years ago, when they were working on the
build-through concepts for the county, the issue of pipelines came up.  That issue was eventually
addressed through a group that met for many months which included four Planning Commission
members and four members of the Board of Health.  They reviewed pipelines, hazardous materials
in the community in industrial and residential areas, as well as designs for a healthy lifestyle.  Within
those recommendations, in essence, the group affirmed what has been being recommended by
Health for quite some time, i.e. that residential homes should not be built in the hazard area of a
pipeline.  The hazard area of the pipeline is the area where there will be total destruction.  These
are high pressure transmission lines.  This recommendation has been made and at times the
Planning Commission has selected not to follow this recommendation.  Health has made
recommendations on the location of housing near railroads that have not been followed.  Health
makes many recommendations to protect people’s health.  Holmes believes that to suggest the
Health Department is creating a public policy by making a recommendation is a bit of a stretch.  

Sunderman stated that he served on that committee and he recalled that the discussion at that time
was more about notification than avoidance as far as developing the houses.  He knows this issue
has been investigated with little success.  Holmes suggested that there seems to be unanimity that
there is no simple way to provide notification.  He does not believe it does any good to provide that
notification at time of closing.  He also cautioned that the issue of releasing such information to the
public has been somewhat looked upon negatively by the Department of Homeland Security.  There
is a reason that they do not want the information out there.  Holmes did advise that the pipelines
are clearly marked when they cross a major street, creek, fence line, etc., but that marking does
not indicate the type of pressure.  

Cornelius wants to know how to find a hazard area as a potential buyer of property. Holmes
suggested that there is information publicly available, such as the pipeline in Yankee Hill Road.
Cornelius believes it is critical as a potential buyer to know in advance.  Holmes stated that a simple
contact with the Planning Department can result in communication with the Health Department, and
the Health Department will provide the information.  There have been several situations with
anhydrous ammonia, none of which the Planning Commission has seen because they have been
contacts to the Health Department.  Developers are contacting the Planning Department.

Corr wondered whether the signs include a number to call for more information.  Holmes stated that
the pipeline company number is on the sign.  Corr wondered if the pipeline company could provide
the information being asked.  Holmes did not know what specific information the company will
provide.  They will tell you that there is an easement for the pipeline, but the easement is not the
hazard area.  
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Corr noted that the houses along Chatsworth Lane are already built and are in the hazard zone.
Holmes concurred, and that was by action of the Planning Commission. There are several
examples where the Health Department provided the same information and the action was
approved.  

Response by the Applicant

With regard to the comments by the Health Department, Kalkowski acknowledged that Health has
been making this recommendation for some time.  The difference here is that all of a sudden, it is
becoming a condition of approval and the developer is being asked not just to disclose it but to not
put any dwellings there.  Kalkowski understands that the Health Department will not support
development that locates occupied dwellings in a hazard area.  But, when you make that a condition
of approval and the developer comes forward with a plan that they have by right, that starts to look
like a regulation that we have to try to overcome without having the benefit of a discussion on the
fact of whether that should be a condition of approval of the development.  

ANNEXATION NO. 14003
ACTION BY PLANNING COMMISSION: June 11, 2014

Sunderman moved approval, seconded by Scheer.

Sunderman believes this is a good plan and a continuation of what was master planned.  It is a
great concept.  With regard to the pipeline, he feels discomfort from either side, each doing what
they think is best.  This issue is probably something we need to move forward with and put down
on paper.  It has gotten good individuals in bad situations where there is no real guidance.

Lust agreed.  Several years ago, the Planning Commission had a briefing on the recommendations
of the committee but there were no action items.  It was more of an awareness.  The point is well
taken that we need to have more public input.  We were initially concerned about notification and
several different avenues have been researched but found not to be feasible.  We need more public
input on the question of whether we are going to prohibit building in the hazard area or whether we
are going to require notification.  It is a concern.  She would want to know if her house was on top
of a hazard area.  

Motion for approval carried 8-0: Beecham, Weber, Scheer, Sunderman, Harris, Corr, Cornelius and
Lust voting ‘yes’; Hove absent.  This is a recommendation to the City Council.

CHANGE OF ZONE NO. 04075E
ACTION BY PLANNING COMMISSION: June 11, 2014

Scheer moved to approve the staff recommendation of conditional approval, seconded by
Cornelius.  

Corr stated that she does have concerns about the pipeline, but she believes it is a tough situation
at this time, not only for the developer but for someone who is going to buy that lot to build a house.
She agrees we need to work on the notification process and figure out a better system.  
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Motion for conditional approval carried 8-0:  Beecham, Weber, Scheer, Sunderman, Harris, Corr,
Cornelius and Lust voting ‘yes’; Hove absent.  This is a recommendation to the City Council.
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