
City Council Introduction: July 20, 2015
Public Hearing: July 27, 2015 Bill No. 15-89

FACTSHEET

TITLE:  CHANGE OF ZONE NO. 15015 BOARD/COMMITTEE: Planning Commission
AG Agriculture to R-3 Residential -  
(5000 South 84th Street)

APPLICANT: Matt Langston on behalf RECOMMENDATION: Approval (8-0: Beecham,
of Robert H. and Marjorie E. Birkett Cornelius, Corr, Hove, Lust, Scheer, Sunderman and
and Luxe Lifestyle Innovations, LLC Weber voting ‘yes’; Harris absent).

STAFF RECOMMENDATION:  OTHER DEPARTMENTS AFFECTED: N/A 
Approval.

SPONSOR: Planning Department OPPONENTS: Yes; See Exhibit A, p. 26-51, 
and minutes, p.12-13.

REASON FOR LEGISLATION:  Request for change of zone from AG Agriculture to R-3 Residential on
property generally located at 5000 South 84th Street.

DISCUSSION / FINDINGS OF FACT:

1. This change of zone request was heard before the Planning Commission on July 8, 2014.  

2 The purpose of this change of zone from AG Agriculture to R-3 Residential is to develop a 21-lot
subdivision for attached, single-family dwellings. The R-3 zoning district allows the type of
development proposed, and is consistent with the land use designation of the Comprehensive
Plan. It also matches the zoning over the adjacent urban-density developments in Lattimer’s
Addition and HiMark, both of which are also covered by community unit plans.   

3. The staff recommendation to approve the change of zone request is based upon the “Analysis” as
set forth on p.3-4, concluding that the Comprehensive Plan designates this area for future Urban-
density Residential development.  That recommendation was subject to the site plan for the
associated community unit plan (CUP) by Special Permit #15028, being revised to show all five
lots out of the Pipeline Planning Area (PPA) along South 84th Street.  After meeting with neighbors
in the area, the number of dwelling units in the CUP was reduced from 34 to 21, a larger detention
facility was provided on the east to address drainage issues but three lots still remained in the
PPA.  Staff were fine with the other changes but still objected to the lots in the PPA. The Planning
Commission found that the reduced pipeline pressure in this area along with existing lots in both
the adjacent CUP’s developed within the last 20 years having lots inside the PPA justified a
reduced number of lots within the PPA. Given that, the Planning Commission found a change of
zone to R-3 for the subject land to be consistent with the Comprehensive Plan for a 21-lot CUP.   

4. The applicant’s testimony is found on p.9-10, and the applicant’s response to the opposition is
found on p.14-15. 

5. Testimony in opposition is found on p.12-13, and the record consists of 12 letters of opposition
(Exhibits A) found on p.26-51  and 1 letter of support found on p.52.
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FACTSHEET CONTINUED

TITLE: CHANGE OF ZONE NO. 15015 

6. On July 8, 2015, the Planning Commission also voted 8-0; (Harris absent) to recommend approval
on the change of zone, and voted 7-1 (Corr dissenting; Harris absent) on the associated Special
Permit No. 15028, as amended to reduce the number of lots based on the applicant’s revised site
plan (see p.20-23). 

FACTSHEET PREPARED BY: Geri Rorabaugh, Administrative Officer DATE: July 13, 2015

REVIEWED BY: David R. Cary, Acting Planning Director DATE: July 13, 2015
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HISTORY:

Sept 1997 - Annexation #97004 was approved annexing 78 acres, including the approximate 6 acres
involved in this request. 

COMPREHENSIVE PLAN SPECIFICATIONS:

Pg 1.9 - The Future Land Use Map designates the area for urban-density residential land uses.

Pg 1.10 - This property is in the Tier I, Priority A of the Growth Tiers with Priority Areas map for the City of Lincoln.

Pg 7.4 - Provide adequate spacing from pipelines and areas where hazardous chemicals could be used and stored; notify
property owners and residents along the pipeline about hazards and emergency actions. 

Pg 7.8 - Neighborhoods and Housing - Revise the regulations or procedures to provide notice to potential buyers about
the location of pipelines and hazardous chemical use and storage, and to encourage adequate spacing be provided from
pipelines and areas where hazardous chemicals could be used and stored.

ANALYSIS:

1. This request seeks to re-zone a 5.97 acre tract from AG to R-3.  The land is located on the
east side of South 84th Street near the intersection of Pine Hill Lane. The tract is mostly
surrounded by R-3 zoning, except for a small remaining island of AGR to the north.  

2. The subject tract was annexed in 1998 as part of a larger 78 acre annexation approved by the
City Council.  The property met the City’s annexation policy as it was found to be
contiguous, urban in character, and could be provided all City services.

3. The Future Land Use Map designates this area for urban-density residential land uses. The
R-3 zoning district allows the type of development consistent with this land use designation. 
R-3 zoning also matches the zoning over adjacent Pinehill and HiMark developments. 

4. This application is associated with Special Permit #15028, a request for an R-3  community
unit plan (CUP) to allow up to 34 lots/dwelling units. Approval of the CUP is conditioned
upon the approval of this change of zone, as R-3 zoning is necessary for the plan under
consideration.

5. One of the conditions of approval of the special permit is that no dwellings be located in the
PPA. This is based upon the recommendation from the Health Department using the Report
of the Joint Committee on Land Use and Health of 2006. Two goals of that report were to
strongly encourage that new development not build within the Hazard Area of high pressure
underground pipelines, and to increase notification efforts at the local level to make residents
and businesses more aware of the hazards of these pipelines.
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6. Provided the site plan associated with Special Permit #15028 is revised per the
recommended conditions of approval with respect to the PPA, this request complies with the
Zoning Ordinance and is consistent with the Comprehensive Plan. If the site plan is not
revised such a manner, staff recommends denial based upon a finding that re-zoning the
property is not appropriate without an associated development plan which respects the
recommendations regarding the PPA. 

Prepared by:

____________
Brian Will
bwill@lincoln,ne.gov, 402-441-6362
May 27, 2015

APPLICANT/
CONTACT: Matt Langston

Olsson Associates
601 P Street
Lincoln, NE 68508
402-525-9963

OWNER: Robert and Marjorie Birkett
500 South 84th Street
Lincoln, NE 68516
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CHANGE OF ZONE NO. 15015 

PLANNING COMMISSION MEETING - JUNE 10, 2015:

REQUESTS FOR DEFERRAL:

There were two separate Requests for Deferral by the respective applicants (See
below):  

1) Request of Matt Langston for a 2-week deferral on Agenda Items 4.6a and 4.6b:

CHANGE OF ZONE NO. 15015, AG AGRICULTURE TO
R-3 RESIDENTIAL DISTRICT ON PROPERTY GENERALLY
LOCATED AT 5000 SOUTH 84TH STREET,

AND 

SPECIAL PERMIT NO. 15028, A REQUEST FOR A
COMMUNITY UNIT PLAN FOR A 34-LOT SUBDIVISION,
WITH WAIVERS TO SETBACKS, LOT WIDTH, LOT AREA,
AND PRIVATE ROADWAY DESIGN STANDARDS ON 
PROPERTY GENERALLY LOCATED AT 
5000 SOUTH 84TH STREET. June 10, 2015

Members present: Lust, Scheer, Hove, Weber, Corr, Harris, Sunderman and Cornelius;
Beecham absent.

There was no one present to provide testimony; therefore, no public hearing was held
on these two applications.

Hove moved to defer the public hearing on these two applications; seconded by
Cornelius.  Motion carried 8-0:  Lust, Scheer, Hove, Weber, Corr, Harris, Sunderman
and Cornelius voting ‘yes’; Beecham absent.  
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PLANNING COMMISSION MEETING - JUNE 24, 2015:

REQUESTS FOR DEFERRAL:

A written request was submitted by applicant Matt Langston to delay the public hearing
and action on Agenda Items 4.1a and 4.1b for an additional two weeks.  (See below):  

CHANGE OF ZONE NO. 15015, AG AGRICULTURE TO
R-3 RESIDENTIAL DISTRICT ON PROPERTY GENERALLY
LOCATED AT 5000 SOUTH 84TH STREET,

AND 

SPECIAL PERMIT NO. 15028, A REQUEST FOR A
COMMUNITY UNIT PLAN FOR A 34-LOT SUBDIVISION,
WITH WAIVERS TO SETBACKS, LOT WIDTH, LOT AREA,
AND PRIVATE ROADWAY DESIGN STANDARDS ON 
PROPERTY GENERALLY LOCATED AT 
5000 SOUTH 84TH STREET. June 24, 2015

Members present: Lust, Scheer, Harris, Sunderman, Corr, Hove, and Beecham; Weber
and Cornelius absent.  

Beecham moved to defer the public hearing on these two applications; seconded by
Corr.  Motion carried 7-0:  Lust, Scheer, Hove, Corr, Harris, Sunderman, and Beecham
voting ‘yes’; Cornelius and Weber absent.  

There was no one present to provide testimony; therefore, no public hearing was held
on these two applications.

CHANGE OF ZONE NO. 15015, AG AGRICULTURE TO
R-3 RESIDENTIAL DISTRICT ON PROPERTY GENERALLY
LOCATED AT 5000 SOUTH 84TH STREET,

Staff Recommendation: Approval.

AND 

SPECIAL PERMIT NO. 15028, A REQUEST FOR A
COMMUNITY UNIT PLAN FOR A 34-LOT SUBDIVISION,
WITH WAIVERS TO SETBACKS, LOT WIDTH, LOT AREA,
AND PRIVATE ROADWAY DESIGN STANDARDS ON 
PROPERTY GENERALLY LOCATED AT 
5000 SOUTH 84TH STREET.
PUBLIC HEARING BEFORE PLANNING COMMISSION:  July 8, 2015
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Members present: Lust, Hove, Scheer, Weber, Cornelius, Sunderman, Corr, and
Beecham; Harris absent.  

Staff Recommendation: Conditional Approval.

Final action by the Planning Commission on Special No. 15028. 

There were no ex parte communications disclosed.

Staff Presentation: Brian Will of the Planning Department provided an overview of
these two applications.  These were delayed two weeks ago at the request of the
applicant to allow them to make revisions to the site plan after meeting with the
neighbors.  He believes that the applicant will be providing a revised site plan but
reviewed the plan that was included in the Planning Commission’s packet.  Will referred
to the site plan which is the Birkett tract, which is located between Pinehill Lane and
Augusta Drive.  He referenced the adjacent developments – HiMark which is zoned R-3
consists of single-family detached dwellings and patio homes to the northeast and an
older acreage development – Villa Del Rey, which is zoned AG.  Pinehill Lane is part of
the Latimer’s Addition, which is a community unit plan approved several years ago,
which is zoned R-3.  The original site plan of this proposed development shows 34 lots
for patio homes, attached single-family and detached single-family dwellings.  In terms
of the roadway network, Will stated that Pinehill Lane to the north in the Latimer’s
Addition is a private roadway.  They are proposing to continue this internal street
network and making a connection to South 85th Street.  He noted that there is an
internal street that runs east/west that is a private roadway.  Rentfro Drive has
subconnections to the north and south of this development and is a public street, which
exists in both HiMark and Villa Del Rey.  The staff is supportive of the roadway
proposal.  

Will noted that there are three primary issues.  One relates to closing the connection of
Pinehill Lane at South 84th Street; another is the pipeline planning area and the
placement of lots in that area along South 84th Street, and the final issue relates to
drainage along the eastern edge of this development to both Villa Del Rey and HiMark.  

In terms of the connection of Pinehill Lane, Will stated that with the approval of
Latimer’s Addition, a condition was added at the end that states that at such time as
Pinehill Lane is connected to Rentfro Drive, the connection to South 84th Street will be
removed at the City’s expense.  Will indicated that some of the neighbors in Latimer’s
Addition asked if that now means that Pinehill Lane is actually making a connection to
Rentfro Drive.  The answer is no.  It does not meet the strict language of the resolution,
which talks specifically about Pinehill Lane being extended to Rentfro Drive.  This will
not happen until the lots 
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adjacent to the east are redeveloped and Pinehill Lane is extended to the east to
Rentfro Drive.  Will identified the location of 85th Street on the site map per the request
of Beecham and explained that it extends into Erickson Addition.  It will currently not go
any farther south.  

Next, Will stated that one of the conditions of the staff report is to delineate the pipeline
planning area on South 84th Street on the site plan and remove any developable lots
and dwellings from it.  If it were delineated on the plan, it would be in line with the east
line of 85th Street.  The special permit conditions indicate that staff is supportive of the
change of zone and the community unit plan, subject to this line being delineated and
the dwellings being removed n the pipeline planning area, identifying the five dwelling
units that would be eliminated.  He clarified that the area east of 85th Street are still
developable lots.  The pipeline planning area is 175 feet from the pipeline to South 84th

Street, which extends on both sides of South 84th Street.  

The third issue relates to drainage and existing conditions for the most part, which is
most problematic to the neighbors.  Will indicated that the drainage study was not
submitted as part of the special permit.  The conditional approval included the submittal
of this report with it being subject to the review and approval by Public Works.  This
condition still stands.  

Will indicated that the applicant likely has additional information to share about a revised
site  plan and a motion to amend the conditions of approval.  

Questions of Staff:  

Lust asked if there are dwelling units along Pinehill Lane that are located in the pipeline
protection area.  Will stated that there are.  Within the community unit plan to the north,
there are four lots that are within the pipeline area, three of which have houses on them. 
In HiMark, there are also single-family dwellings on lots that are located within the
pipeline planning area.  

Beecham asked if Pinehill Lane is one of access points into the new development and
asked if there is anything that they need to consider when reviewing a project with a
private lane to access a neighborhood.  Will stated that if this development would have
been approved today, it wouldn’t be a private roadway because it is going to wind up
connecting to a larger internal street network which will be used by other developments. 
However, it is a private roadway and, at the time, the applicant argued for it to be private
and it was approved that way.  It will remain private.  

Hove asked if the neighbors could ask that it be changed to a public roadway.  Will
stated that they can ask but he would not speak for Public Works.  He noted that there
would be some concern for doing this.  First, private roadways are generally not built to
the same 
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standard as public streets.  We would likely be assuming maintenance responsibility for
a street that is substandard.  There was likely no inspection conducted by city staff, so it
would be difficult to verify what standard it was built to.  

Lust referenced the condition of approval in the staff report that suggests that everything
in the  pipeline protection area be removed.  Will indicated that the original site plan was
acceptable if they made the changes in the recommendations of approval to delineate
the pipeline planning area and remove any dwellings from within it.  

Beecham asked for clarification on the roadway automatically becoming a public street
once Pinehill Lane is extended to Rentfro.  Will stated that even then, it will still be a
private roadway.  Pinehill Lane is a private roadway today and will remain private even if
properties to the east subdivide and if it is extended to Rentfro Drive; the portion that
exists today is private and it will remain private most likely.  At such time access to 84th

Street is made, the condition is that this will go away.  Will further stated that these are
the conditions of approval of the community unit plan, which were adopted by the city
council, noting that they could be modified by city council.  

Proponents:  

1. Mark Palmer and Matt Langston, Olsson Associates, 601 P Street, appeared
as the applicant and distributed a copy of a motion to amend.  Palmer indicated that
Darren Erickson is the developer/builder of this project.  The motion to amend includes
a reduction in units, reduction in the density, and a reduction in the number of units
within the pipeline planning area but not a full elimination of all the units within that zone. 
They have invited representatives from Black Hills Energy to attend the meeting to
describe this pipeline in more detail.  

Palmer stated that they started with a town home development and made the mistake of
not meeting with the neighbors.  They recently met with them and they heard their
concerns. This revised site plan reflects the dialogue of the meeting held on Monday. 
He believes that the majority of the neighbors seemed to be happy with the revised
plan.  This is an infill project and they have to connect with the existing roads.  The
basic connection of the roadway system has not been revised.  They want to respect
the drainage concerns of the neighbors.  Some things that occurred in HiMark to the
south are concerning in terms of the amount of water that is coming down and this has
been communicated by the neighbors.  The  elimination of the lots on the east side of
Rentfro and the expansion of a detention cell to hold more water than what is required
to protect the neighbors down stream.  Matt Langston has conducted a drainage
analysis, which has been recently submitted to the city.  This development will consist of
patio homes with detached town homes with similar architect.  Erickson will be building
the houses and will be using common colors and materials, which will be complimentary
to the HiMark area.  They have reduced the density and have kept a couple units in the
pipeline planning area.  There has not been a formal city vetting process for the pipeline
planning area; it is a preference.  He believes that it is density based.  There are
approximately 30,000 vehicles that drive over this line everyday.  They are asking for
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two homes that are encroaching into this area.  He believes that this is adequate for this
area.  The neighbors to the north and south are at least two lots deep into the area.  

Scheer asked how many lots have been cut from the original proposal.  Palmer stated
that they started at 34 and are down to 21 lots.  

Beecham asked for clarification on the drainage and how it has been changed in their
proposal.  Langston referred to a site map, stating that there is an area that drains
through the Birkett property.  The neighbors have indicated that this area gets inundated
frequently.  The site to the south in HiMark was designed to be extended to pick up the
water; however, there is a low spot in there and every time it rains, water pools there. 
The original design included a detention cell that make the larger storm events go down
the street per design standards.  He noted that the new design includes the elimination
of some lots to make a larger detention cell than what is required by city design
standards.  They will be containing twice the amount of water that they are required to in
order to help the neighbors to the south.  Palmer reported that the drainage criteria
manual was not an ordinance when HiMark was developed.  The pipe for drainage in
this area was only sized for a 10-year storm.  This is a restraint for them.  If this was
developed today, they would have to pipe for a 100-year storm and not detain anything. 
Any connection to the existing pipe would put the water into the road.  They are looking
to hold as much as they can.  Based on their calculations, there is approximately
145,000 cfs in a 100-year storm and they will be discharging about 110 cfs.  The new
runoff as a result of this developed property is only about 5 cfs.  

The Planning Commission adjourned at 3:12 p.m. for a short break and reconvened at
3:18  p.m. 

General Information:

1. Brandy Johnson, Community Affairs Manager, and Randy Kreifels,
Construction Coordinator, with Black Hills Energy, 1600 Windhoek, appeared to
provide additional information.  They are neither in support or opposed to this proposed
development.  Johnson indicated that the pressure of the pipeline along 84th Street is
200 psi and is classified as a distribution line. The pipeline along Yankee Hill Road is
600 psi and is classified as a transmission line.  

Lust asked about the difference in the blow area of a 200 psi line compared to a 600 psi
line.  Johnson stated that pipelines are regulated by the Department of Transportation. 
A distribution line has different requirements than a transmission line.  The area around
a distribution line is not classified as a high consequence area.  The 84th Street line has
operated without incident since it was installed in 1973.  
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Lust stated than that it is not as critical to keep residence out of this area since it is not a
high capacity line such as the one along Yankee Hill.  Johnson stated that it is not in
any federal regulations that regulate the pipeline industry.  Even with the line along
Yankee Hill, there is a portion that is classified as a high consequence area but this
doesn’t mean that you cannot have dwellings within that area.  However, Johnson noted
that they do have to follow additional requirements for maintenance, notifications, and
overall pipeline integrity process.  They own easements to protect the pipeline and allow
them to manage to the maintenance of them.  

Beecham asked about the public notification process, i.e. if she moved into a house and
there is a pipeline nearby or under her property, would she be informed of this. 
Johnson reported that  they follow a pipeline notification process including a variety of
things.  If you live in a high consequence area, then pipeline markers are placed and
are visible.  In addition, they also send out mailings – targeted to individuals who live
within that area and some general information that is provided in their bills.  Beecham
asked if there are differences in terms of the notification in high consequence areas
versus low consequence areas.  Johnson indicated that they do a notification but she
was not sure about the specifics.  

Corr asked if the bill insert specifically indicates that an individual is located in a high
consequence area or is it just part of a newsletter.  Johnson stated that the insert
generally provides information that you need to know to be safe around the pipe lines;
however, if you live in a high consequence area, you would specific insertion.  They are
in full compliance of all the Department of Transportation rules and they do have to
report all of this.  

2. Chris Schroeder, Lincoln-Lancaster County Health Department, came
forward to address questions of the Planning Commission.  

Lust stated that she understands that the Health Department is recommending that
there be no dwelling units around this pipeline and that the Planning Commission not
approve the site plan as submitted.  She asked if it makes a difference if this pipeline is
200 psi versus the 600 psi on Yankee Hill Road. Schroeder indicated that is doesn’t
matter.  They use a federal equation that calculates the pipeline planning area relating
to the diameter of the pipeline and the maximum allowable operating pressure.  The
number between these two references pipelines is just less for South 84th Street.  

Cornelius stated that the formula provides different results and those are reflected in the
designated pipeline planning area.  Schroeder indicated that this is correct.

Lust asked if the pipeline planning area is larger along Yankee Hill Road than it is on
84th Street; Schroeder indicated that this it is – Yankee Hill is 221 feet and South 84th

Street is 175 feet.  
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Lust asked why the Health Department believes this is important.  Schroeder stated that
when you consider the federal definition for the potential impact radius, if there is a
potential failure of the pipeline, there is a significant impact to people and property
within the projected pipeline planning area.  They recommend not locating residential
structures, schools, daycares or retirement facilities as well.  

Lust stated that there are already residential structures along the pipeline.  Schroeder
indicated that he is aware of this.  He stated that in 2006 they started to be consistent in
making this recommendation.  A lot of the existing structures were built prior to this
recommendation of not locating within these pipeline planning areas.    

Hove asked if there is any data available in terms of accidents that have occurred in
regard to gas pipelines.  Schroeder indicated that he doesn’t believe there have been
any major incidences in Lancaster County.  However, across the country there have
been occurrences, including San Bruno, California and even in Fremont, Nebraska.  

Corr asked what happens if a pipeline has an occurrence.  Is there a fire or an
explosion?  Schroeder indicated that he is not a hazmat specialist but if there is a third
party damage to the line and residents can hear or smell the natural gas, they should
call 9-1-1.  It really depends on the situation; they may be told to house in place or
evacuate based on the situation.  

Beecham asked Rick Peo of the City Law Department regarding the difference in
terms of a recommendation versus an ordinance that is in place and the Planning
Commission’s responsibility.  Peo stated that because this is a special permit, they need
to consider the adverse impact that this development imposes on public health, safety
and welfare.  They have looked at these as being a legitimate condition of approval and
whether or not the risk is sufficient enough that they should not permit development
within the pipeline area.  This is a discretionary function on the part the Planning
Commission or the city to impose this or not;  although they believe it is the appropriate
thing to do.  Property owners feel differently because they are losing some value of their
property and the ability to utilize it to the extent of other property.  Peo further stated that
better knowledge and more awareness of a problem doesn’t mean you continue to
exasperate it.  These are not by-right developments, they are discretionary and the
Planning Commission has the ability to impose reasonable conditions.  

Beecham asked if the city is looking into creating an ordinance.  He indicated that is has
been looked at and they had a meeting about a year ago with the development
community to discuss  it but it hasn’t moved forward.  

Opponents:  

1. Austin Mackrill, 5000 Rentfro Drive, came forth and noted that his property
borders the northeast corner of this property.  He indicated that he was initially in
opposition but he believes that the developer has made some big contingencies with the
revised plan in terms of density and the drainage plan.  Mackrill showed a couple of
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short video clips that illustrate the level of drainage in this area, particularly on the east
side of Rentfro Drive.   Mackrill stated that the initial concern was that there would be
drainage coming from the north and east with quite on bit of water, as shown on June
11 during the 3-inch rain event.  He wanted to get this on record that there is a
significant amount of water here that is not on the map.  He also showed a picture
showing the Rentfro Drive connection basically showing the Ridgeway property on
HiMark. He believes that the applicant has done a good job of mitigating by abandoning
the townhomes on the east side. He believes that they have a good plan at this point
with the reduction in density.  Mackrill asked about the connection up to the Rentfro
Drive up to the property, as there is a 100-foot piece on Rentfro Drive which is just
grass and he asked who is responsible for paving this.  Lust asked Mr. Mackrill to talk to
staff regarding this question.

2. Judy Shuttz, 5001 Rentfro Drive, came forward and stated that they own
property west across the top of the development.  She thanked the developers and
Olsson Associates for revamping the plan, as it is helped.  They were not privy to the
Watershed report but she noted that there are a lot of trees down there and they absorb
a lot of water.  She would like them to keep these trees for this purpose.  There is a lot
of extra water coming off there.  They have lived adjacent to this property and all the
property to the north drains into this area.  She asked about the setback requirements
for the units on this street.  Lust indicated that staff can address this when they are
called back up.  She noted that there is a house in HiMark that is setback 25 feet, which
is a requirement for that development.  She would not want to see the new units setting
forward of that setback.  Their property would be impacted by the paving.  The paving
has to be connected to the road in front of their property, which is a dead end.  Who’s
cost would be this be?   

3. Janet Wollsoncroft, 8730 Augusta Circle, stated that their property joins the
corner of the proposed development.  She expressed concern about the back of her
property and the drainage, which comes from the HiMark town homes and the property
to the east of them.  She doesn’t want anything that would dam the water, which would
backup the water onto her property.  They haven’t seen how much area this water
comes from but they have heard that it could be anywhere from 19 to 25 acres.  She
showed a picture which showed water from a typical rain that was taken on September
30, 2014, indicating that it doesn’t take a once in every10-year event for the water to
backup.  

Staff Questions:

Scheer asked staff if he had a chance to review the recently submitted amended
conditions of approval.  Will stated that he has.  Scheer asked him to comment on the
strikes in the introductory sentence.  Will stated that staff is supportive of modifying this
plan so that the waivers are not needed.  Staff still has an issue with 1.1.3 based on the
findings of the Health Department.
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Lust stated that the revised plan would not be acceptable due to the dwellings in the
pipeline planning area.  Will stated that this is correct.  

In terms of the neighbors’ questions, Will explained that Ben Higgins with Watershed
Management is present to address the water questions.  As for the setback, Will stated
that the front setback for the HiMark community unit plan is 25 feet.  The typical setback
for the R-3 district is 20 foot front, 5 foot side, and 20 feet in the rear.  This is what is
being proposed for this development.  The front yard setback is 5 feet less than the lots
that are adjacent in HiMark.  HiMark imposed a higher setback than was it is required. 
As for the cost of paving the strip of road, Will indicated that Public Works will review the
Executive Order for the improvements and make sure that this connection is being
made.  It will be the developer’s responsibility to make these connections so that the
street works.  

Ben Higgins, Public Works/Watershed Management, stated that he has not seen the
detailed analysis yet, as he just received it late this morning.  He is not sure if the trees
are being removed but if they are, it won’t make a huge difference for a major rain
event.  As for the drainage analysis, he has not read the report yet.  

Lust stated that one of the conditions of approval is the approved the drainage plan. 
Higgins stated that this is part of the eminent conditions.  

Corr asked who will pay for the paving of the road.  Will stated that it would be the
developer’s responsibility.  

Applicant Rebuttal:

Mark Palmer indicated he recognizes that there are flooding issue.  He noted that there
are a number of trees that need to be removed, as they are constricting flow and
blocking the flow into the pipe.  They will leave the large cottonwood.  They will be
excavating the cell to create as much storage as possible.  The existing storage today is
about 43,875 cubic feet and the proposed  storage is 71,469 cubic feet, which is
doubling the storage that they can have there.  He noted that there are some houses
that are elevation of the right-of-way and there is some concern about that.  They will
provide Ben Higgins the necessary draining computations.  Palmer noted that there is
also an electrical line easement that runs along the north side of the property and they
are dealing with the PPA on the west side.  The gas line is in the city right-of-way. 
Someone purchasing property in this area would not know it is there.  They will disclose
the fact that it is there.  There has been other development to the north and south that
has occurred within this zone.  They believe that they are doing the right thing.  They
are doing low density.  As for commercial development being permitted in the pipeline
planning area, he questioned the reasoning for that.  If there would be a gas line leak,
which would likely be due to construction, it would normally occur during the day when
residents aren’t home and commercial areas would be occupied. Lower density areas
get lower maintenance and higher density get higher density and he believes that this is
a good compromise.
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Matt Langston stated that he has been certified as a hazmat technician. He noted that if
there was a pipeline leak or a failure, at least half of the development would be
evacuated.  The pipeline planning area really has nothing to do with this.  

Beecham noted the drop in density of this proposal and asked if it was the result of the
drainage concerns or design, or the pipeline.  Palmer stated that they listened to the
concerns of the homeowners in terms of what they wanted in this area.  They tried to be
responsive to these concerns.  Beecham indicated that she appreciates the applicant
taking the time to meet with the neighbors.  

Beecham asked if it the lots were slightly smaller if they could move the two dwellings
out of the pipeline.  Palmer stated that they have provided a setback.  They can put in a
berm or some kind of buffer in a portion of that area.  They plan to berm and screen
because they are next to 84th Street so it makes sense.  This is about the best they can
do in terms of making the project work economically.  

Corr asked about the drainage and coming over Augusta Drive.  Palmer indicated that
Rentfro drains to Augusta Drive.  Corr noted that in the original plan there were issues
with driveway locations at 85th & Birkett and asked if this has been resolved.  Palmer
stated that these were eliminated with the new design.  

ACTION BY PLANNING COMMISSION: July 8, 2015

CHANGE OF ZONE NO. 15015, AG AGRICULTURE TO
R-3 RESIDENTIAL DISTRICT ON PROPERTY GENERALLY
LOCATED AT 5000 SOUTH 84TH STREET.

Staff Recommendation: Approval.

Beecham moved to recommend approval as proposed by the applicant’s amendment
for this application; seconded by Hove.  

Beecham stated that the gas line issue has come up before and the safety of citizens is
important.  She is frustrated by the lack of rules and ordinances in place and feels
caught in terms of having to make a decision about safety that she is not qualified to
make, especially when there is conflicting information.  She is on the fence because of
this.  She likes the revised plan and appreciates the developer’s effort in terms of
drainage and design.

Lust is generally supportive of the planning pipeline area; however, the goal is to limit
the density in those areas.  They have gone down from five units to two units in an area,
which isn’t quite as critical as along Yankee Hill Road.  She is persuaded a little bit as
she is not sure what the policy is accomplishing when they would allow a commercial
district but not two dwelling units, which would have the potential for having a lot fewer
people present at critical hours for the pipeline area.  In this particular case and getting
this down to two dwelling units, may be a good compromise for this development,

15



especially with the significant drainage problems by the developers and the outreach
they did with the neighbors in this area.  In addition, they have reduced the number of
dwelling units from 34 to 21 units, which limits the density in this area as well.  

Cornelius agreed with Lust’s comments.  It is not clear on the intent of the
recommendations  with regard to what is allowed and what is not in the pipeline
planning area.  In addition, he believes that the developer has made a good faith effort
to try to mitigate the problems that are created within the pipeline planning area.  They
have a situation that appears to be low risk but relatively high consequence in the case
of a worse case scenario and 84th Street.
He is not compelled by the fact that there is already development in the pipeline
planning area because they shouldn’t keep making the same mistake over and over
again.  He is inclined to support this because of the reasons outlined. 

Scheer stated that he appreciates every time that the pipeline planning area comes into
play with a project.  All of the proposals that they have recently approved and have
reviewed, they have seen an attempt by the developer to mitigate as much as possible
this condition.  He agreed with comments of Lust and Cornelius and is inclined to
support this.  Weber stated that he appreciates the work that the applicant has went
through to try to make this good project with the hand he was dealt.  

Sunderman stated that in terms of the pipeline planning area, they need to have some
regulations.  There needs to be something on paper so everybody is on the same page
and they are not piece mealing this and trying to guess what is best.  The applicant did
a wonderful job in trying to address issues, which is appreciated.  This puts people in a
bad position by not having clear regulations on the pipeline planning area.  

Corr appreciates all the challenges presented in developing this property – drainage and
the pipeline – it is really limiting.  They need to clarify and codify these pipeline
regulations so that they can uniformly apply them across the board.  She understands
that commercial buildings were okay because it is harder to get people out when they
are sleeping.  She supports the  change of zone to R-3 but she is not comfortable with
putting homes in the pipeline area.  She will vote no on that part of the application.  

Cornelius stated that he is comfortable knowing that homeowners are going to be
informed – it is a big help.  He likes the low density and that the units will be bought by
individuals who have been told they are in a pipeline planning area.  Corr stated that
this still causes her concern because the fliers that are received in the mail seem like it
is going out to everyone and may not apply to them specifically.  Cornelius indicated
that the developer is required to disclose this information.  Corr had concerns about the
subsequent sale of the property and whether or not it would be disclosed.  Cornelius
indicated that he would like to see some sort of motion toward a requirement for realtors
to disclose this as well.   

Motion for recommending approval of the change of zone carried 8-0; Corr, Scheer,
Cornelius, Hove, Lust, Weber, Sunderman and Beecham; Harris absent.  
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