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15-141 Introduce: 11-23-15

ORDINANCE NO.

AN ORDINANCE amending Title5 of theLincoln Municipal Coderelatingto Licensesand
Regulations to create a new Chapter entitled “Residential Broadband” to establish licenses and
regulations for residential broadband services.

BE IT ORDAINED by the City Council of the City of Lincoln, Nebraska:

Section 1. That Title5 of the Lincoln Municipal Code be amended by adding anew section
numbered 5.12.010 to read as follows:

5.12.010 Title.

This chapter shall be known as the Residential Broadband Ordinance.

Section 2. That Title5 of the Lincoln Municipal Code be amended by adding anew section
numbered 5.12.020 to read as follows:
5.12.020 Purpose.

The general purposes of this ordinance are to:

(a) Provide for the franchising and regulation of systems utilizing the City's conduit

system and providing broadband service within the City of Lincoln;

(b)  Provide alegal framework for the deployment of broadband systems that meet the

current needs of the City and that can be improved and upgraded to meet future needs;

(© Provide for the payment of fees and other valuable consideration to the City for the

use of the public ways and for the privilege to construct such systems;

(d) Provide for the development of systems as a means to improve communication

between and among the members of the public and public institutions of the City; and

(e Provide remedies and prescribe sanctions for violation of this ordinance and any

franchise granted hereunder.
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Section 3. That Title5 of the Lincoln Municipal Code be amended by adding anew section
numbered 5.12.030 to read as follows:

5.12.030 Applicability.

Thisordinanceis applicable to any application for abroadband system franchisefiled on or

after the effective date of this ordinance and to any such franchise granted thereafter. Any franchise

granted prior to the effective date of this ordinance shall be subject to the provisions of this chapter,

as they may be amended from time to time. A broadband system operator utilizing any part of the

City'sconduit system to provideresidential broadband, whether by direct lease or by sublease, must

obtain a franchise prior to constructing a broadband system or providing such service within the

City.

Section4. That Title5 of the Lincoln Municipal Code be amended by adding anew section
numbered 5.12.040 to read as follows:
5.12.040 Definitions.

For the purposes of thisordinance, thefoll owing terms, phrases, words, and their derivations

shall have the following meanings. Unless otherwise expressly stated, words not defined therein,

shall be given their common and ordinary meaning.

A. "Agent" shal mean any contractor, subcontractor, person, or entity, other than an

employee of the Franchisee, which isunder the direction, control, or authorization of Franchiseeto

affect, install, operate and maintain Facilities owned, managed, or operated by Franchisee in the

Right of Way.

B. "Broadband Facilities' means all of the plant, electronic equipment, fixtures,

appurtenances, and other facilities necessary to furnish and deliver Broadband Services, including

but not limited to, poleswith crossarms, poleswithout crossarms, wires, lines, conduits, innerducts,
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cables, communication and signal lines and equipment, braces, guys, anchors, vaults, and all

attachments, appurtenances, and appliances used in connection with or incidental to the distribution

and use associated with an Optica Fiber system.

C. "Broadband Service" means a high speed Internet access service with a minimum

speed of 100 Megabits per second and provided by the Franchisee for hire, sale, or resale to the

general public.

D. "City" meanstheCity of Lincoln, Nebraska, itsagencies, departments, and divisions,

successors, in its present form, or in any later reorganized, consolidated, or enlarged form.

E. "City Property" means and includes all real property owned by the City, other than

Right of Ways, including, without limitation, City parks and all property owned in fee by the City.

F. "Conduit" means optical cable housing, jackets or casing, and pipes, tubes, or tiles

used for receiving and protecting wires, lines, cabl es, and communication and signal lines, including

Optical Fiber.

G. "Costs' means costs, expenses, and other financial obligations of any kind
whatsoever.

H. "DataCaps' meansany residential customer volumelimitation on theamount of data

per month per household or per device connected to the System where exceeding the cap could

subject a household to alterations to its I nternet access, possibly after one or more warnings, such

as reduction of access speed, additional charges, suspension of service, or even termination of

service.

I. "Effective Date" meansfive (5) daysfollowing the publication of this Ordinance or

asummary thereof in an official newspaper of the City as provided by law.
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J. "Emergency" meansacondition of imminent danger tothehealth, safety, and welfare

of property or persons located within the City including, without limitation, damage to persons or

property from accidents or natural conseguences, such as storms, earthguakes, riots, or wars.

K. "Existing" meansin actual physical being upon the effective date of this Ordinance.

L. "Fiber Optic Technology" meansatransmission medium capable of carrying digitized

hits, bytes, or packets of communications or information (such as voice, video, or data) by means

of eectric lightwave impulses along a glass or plastic strand or fiber.

M. "Franchisee" refersto any person or entity that has been granted a franchise by the

City in accordancewith the provisionsof applicablelaw, including any lawful successor, transferee,

or assignee thereto.

N. "Franchise Territory" means all of the areawithin the city limits of the City aswell

as any area henceforth annexed thereto during the term of the Franchise.

O. "Information" means knowledge or intelligence represented by any form of writing,

signs, signals, pictures, sounds, or any other symbols.

P. "Obstruct” shall mean to place any tangible object or material in the Right of Way

in amanner that stops, hinders, disrupts, or otherwise interferes with free and open passage over a

specific areaor part of the Right of Way. The term does not include the otherwise legal parking of

avehicle subject to all of the current parking regulations of the City.

Q. "Optical Fiber" means wires, lines, and cables used to convey communications or

information by means of Fiber Optic Technology.

R. "Overhead Facilities' means facilities located above the surface of the ground,

including the underground supports and foundations for such facilities.
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S. "Person" means anatural person, joint venture, joint stock association, or company,

partnership, firm, association, club, company, corporation, limited liability company, busi nesstrust,

or organization.

T. "Public Street" meansthe surface, the areabel ow the surface, and the airspace above

the surface, of any highway, street, road, lane, alley, unpaved alley, path, parkway, viaduct, bridge,

sidewalk, or other public right of way for motor vehicle or pedestrian travel under the jurisdiction

and control of the City which hasbeen acquired, established, dedicated, or devoted to such purposes.

uU. "Right of Way" means and includes all present and future: (i) Public Streets and (ii)

utility easements or similar properties in which the City now or hereafter holds a property interest

and/or a maintenance responsibility which, consistent with the purposes for which it was granted

or dedicated, may be used to install, operate, and maintain Optical Fiber or Facilities, now or

hereafter owned by or under the jurisdiction and control of the City, but only to the extent of the

City'sright, title, interest, or authority to grant alicense or franchise to occupy and use such Right

of Way for Optical Fiber or Facilities. "Right of Way" does not include City Property; State

highways; land dedicated for roads or streets but not opened or improved for motor vehicle use by

the public; structures, including poles and conduits, |ocated within the public way; federally granted

trust lands or forest board trust lands; lands owned or managed by the state Game and Parks

Commission; federally granted railroad rights of way that are not open for motor vehicle use; or

utility easements granted to utility companies (which may be reflected in a real property deed,

subdivision plat, or other real property record) with respect to which the City holds no property

interest or maintenance responsibility.
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V. "Right of Way Construction Permit" or "ROW Construction Permit" shall mean an

authorization to excavate in or obstruct Right of Way at aspecific placeand timein order to install,

operate, and maintain Facilities within a specified portion of Right of Way.

W. "Services' means Broadband Service and the low-cost Internet access service

describedin Section 5, paragraph (B) hereof offered and delivered by Franchiseeto Subscribersover

the System within the Franchise Territory. The Franchisee shall provide at least 2 levels of service

over its facilities which shall include a basic Broadband Service equal to or greater than 100

M egabits Per Second (Mbps) and ahigh level Broadband Service egual to or greater than 1 Gigabit

Per Second (Gbps). Except as provided in Section 5, paragraph (B), no service speed shall be

offered slower than 100 Mbps unless approved by the City Council.

X. "State" means the State of Nebraska, its agencies, departments, and governmental
subdivisions.
Y. "Subscriber" means any Person who entered into an agreement with Franchisee to

subscribeto and islawfully receiving Services provided by Franchisee on the Franchisee's System.

Z. "System" means Grantee'snetwork of Optical Fiber and Facilitiesused to furnish and

deliver Servicesin the Franchise Territory.

AA. "Underground Facilities' means facilities located under the surface of the ground,

other than underground foundations or supports for overhead facilities.

BB. "Utility Poles' means poles, crossarms, devices, and attachments directly affixed to

such poleswhich are used for the transmi ssion and di stribution of el ectrical energy, signals, or other

methods of communication.
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Section 5. That Title 5 of the Lincoln Municipal Code be amended by adding anew section
numbered 5.12.050 to read as follows:

5.12.050 Regquirement of a Franchise.

1. It shall be unlawful to construct, install, maintain, or operate a Broadband Facility

within the City without a valid franchise obtained pursuant to the provisions of this chapter.

Conversion of a franchised Broadband system to any other similar system in accordance with

applicable FCC regulations shall not alter or in any way limit the terms or enforceability of the

franchise granted by the City and the franchise agreement executed by the City and the franchisee.

2. Any person or _entity occupying the public ways of the City for the purpose of

operating or_constructing a Broadband Facility, which person or entity does not hold a valid

franchise from the City, shall be subject to all provisions of this chapter, to the extent permitted by

law. The City at any time: (i) may require such person or entity to obtain a franchise within thirty

(30) days of receipt of awritten notice from the City that afranchiseis required; (ii) require such

person or entity to remove its property from the public ways and, at such person's or entity's sole

expense, restore the area to a condition satisfactory to the City within a reasonable period of time

as the City shall determine; (iii) remove the property itself and restore the area to a satisfactory

condition and charge the person or entity the costs therefore; and/or (iv) take any other action

permitted by law, including, but not limited to, filing for and seeking damages for trespass. In no

event shall a franchise be created unless it is approved by action of the City Council and the

franchise terms are set forth in a franchise agreement.

3. Any act that a franchisee is or may be required to perform under this chapter, a

franchise or other applicable [aws or regulations shall be performed at the franchisee's expense,

unless expressly provided to the contrary in this chapter, afranchise, or applicablelaw. Nothing in
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this paragraph shall prohibit a franchisee from recovering such expenses from the franchisee's

subscribers, to the extent permitted by applicable law.

Section 6. That Title 5 of the Lincoln Municipal Code be amended by adding anew section
numbered 5.12.060 to read as follows:

5.12.060 General Franchise Characteristics.

Any franchise issued pursuant to the provisions of this chapter shall be deemed to:

(@  Authorize use of the public waysfor installing cables, wires, lines, fiber, and other

facilities necessary and appurtenant to the operation of aBroadband Facility within afranchisearea,

but shall neither expressly nor impliedly be deemed to authorize a grantee to provide service to, or

install a Broadband Facility and related equipment on, private property without owner consent or

to utilize publicly- or privately-owned utility poles or conduits without a separate agreement with

the owners thereof:

(b)  Benonexclusive, and shall neither expressly nor impliedly be deemed to preclude

the issuance of subseguent franchisesto operate one or more other Broadband Facilities within the

City; and shall not affect the City's right to authorize the use of public ways as the City deems

appropriate;

(c) Constitute aright to operate a Broadband Facility regulated by the provisions of this

chapter and a franchise;

(d)  Besubordinateto, without limitation, the City's use and any prior lawful occupancy

of the public ways;

(e) Be subject to the City's right to reasonably designate where a franchisee's facilities

are to be placed within the public ways and to resolve any disputes among users of the public ways

on anon-discriminatory basis; and
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(f) Convey no property right to a franchisee or right to renewal.

Section 7. That Title5 of the Lincoln Municipal Code be amended by adding anew section
numbered 5.12.070 to read as follows:

5.12.070 Franchise asa Contract.

A franchise issued pursuant to the provisions of this chapter shall be deemed to constitute

acontract between the franchisee and the City. A franchisee shall be deemed to have contractually

committed itself to accept and comply with the terms, conditions, and provisions of the franchise

documents. No franchise shall be deemed to waive or in any other way restrict the City's police

powers or the franchisee's rights under state or federal law.

Section 8. That Title 5 of the Lincoln Municipal Code be amended by adding anew section
numbered 5.12.080 to read as follows:
5.12.080 Conflicts.

(@  All terms, conditions, and provisions of this chapter and any application for a

franchise shall be deemed to be embodied in a franchise, and conflicts in terms, conditions, or

provisions between these documents shall be resolved asfollows:

(1) Theexpresstermsof thischapter shall prevail over conflicting or inconsi stent

provisions of the franchise; and

(2)  Theexpresstermsof afranchiseshall prevail over conflicting or inconsistent

provisions in a franchise application or any requests for proposals; and

(3) Theexpresstermsof any request for proposals shall prevail over conflicting

or inconsistent provisions in the application for the franchise.

(b)  The provisions of afranchise shall be liberally construed in order to effectuate its

purposes and objectives consistent with this chapter and the public interest. In the event one or more
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provisions of afranchise or this chapter are subsequently found to be unlawful, null and void or

unenforceable, the City shall consider said provision(s) severed from the franchise so asto continue

the franchise's effectiveness. A franchise agreement shall be construed under the laws of the State

of Nebraska.

Should any provision of a franchise or of this chapter be found unlawful, null, void, or

unenforceable, the parties shall negotiate in good faith any replacement provisionsto carry out the

full intent and purpose of this agreement.
Section 9. That Title5 of the Lincoln Municipal Code be amended by adding anew section
numbered 5.12.090 to read as follows:

5.12.090 Company Subject to Police Power.

I n accepting this Franchise, a grantee acknowledges that its rights hereunder are subject to

the police powers of the City to adopt and enforce general ordinances necessary to the safety and

welfareof thepublic and it agreesto comply with all applicable general |awsand ordinances enacted

by the City pursuant to such power. Any conflicts between the provisions of this chapter and any

other present or future lawful exercise of the City's police power shall be resolved in favor of the

latter, except that any such exercise that is not of ageneral application in the jurisdiction or applies

exclusively to grantee which contains provisionsinconsi stent with this chapter shall prevail only if,

upon such exercise, the City finds that an emergency exists constituting a danger to health, safety,

property, or general welfare or such exercise is mandated by law.

Section 10. That Title5 of the Lincoln Municipa Code be amended by adding anew section
numbered 5.12.100 to read as follows:

5.12.100 Franchise Validity.
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A grantee shall agree, by the acceptance of afranchise, to accept thevalidity of thetermsand

conditions of this ordinance and the franchise in their entirety subject to applicable law.

Section11. That Title5 of the Lincoln Municipa Code be amended by adding anew section
numbered 5.12.110 to read as follows:

5.12.110 Filing of Applications.

(8  An operator and/or owner of a Broadband system seeking an initial or renewal

franchise shall file awritten application with the City. The application must contain theinformation

set forth in §85.12.120 of this chapter, and such additional information as the City may from timeto

time require.

(b) A franchiseerequesting amodification to itsfranchise shall fileawritten application

with the City. The application must contain the information set forth in 85.12.130 of this chapter,

and such additional information as the City may from time to time require.

(c)  Tobeconsidered accepted for filing, afully completed, signed original application,

inaform prepared by or acceptable to the City, shall be submitted as provided herein together with

six copies. The application shall be accompanied by any required filing fee, shall conform to any

applicable request for proposals, and shall contain all information reguired by the City.

(d)  To the extent permitted by law, all applications accepted for filing shall be made

available by the City for public inspection.

Section 12. That Title5 of the Lincoln Municipa Code be amended by adding anew section
numbered 5.12.120 to read as follows:

5.12.120 Content of Applicationsfor a Broadband System Franchise.

To be acceptable for filing, an application for an initial or renewal Broadband system

franchise shall, at a minimum, contain the following information:
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(@ The identity of the applicant; the persons or entities who exercise working control

over the applicant; and the persons or entities who control those persons or entities, to the ultimate

parent entity.

(b) A proposal for construction of the Broadband system with a proposed system

description including:

(1) A description of the services that are to be provided over the facility.

(2)  Theidentification of the area of the City to be served by the facility.

(3)  The location of the proposed facility and facility design, including a

description of the miles of plant to be installed; a description of the size of eguipment cabinets,

shielding, and electronics that will be instaled along the plant route; a description of the power

sourcesthat will be used; and a description of the noise, exhaust, and pollutants, if any, that will be

generated by the operation of the same.

(4) A map of the route the facility will follow; a designation of the portions of

the system that will be placed above-ground and the portions that will be placed underground; the

construction techniguesthat the operator proposesto useininstalling the system above-ground and

underground; a schedule for construction of the facility, describing when and where construction

will begin, how it will proceed, and when it will be completed;: and the expected effect on

right-of-way usage, including information on theability of the public rights-of -way to accommodate

the proposed system, including, as appropriate given the system proposed, an estimate of the

availability of space in conduits and an estimate of the cost of any necessary rearrangement of

existing facilities. To the extent plans for the facility required under this subsection have not been

completed, an applicant may so state, but (i) the best avail able equivalent must be provided and (ii)

no construction may begin, evenif afranchiseissues, until thisinformation hasbeen provided to and
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approved by the City. Any such grant will be conditional upon receipt and approval of this

information by the City.

(5) A description, where appropriate, of how services will be converted from

existing facilities to new facilities and what will be done with existing facilities.

(c)  Proof, attested to by acertified public accountant, that the applicant hasthe financial

resources to complete the proposed project and to construct, operate, maintain, and repair the

proposed facility over the proposed franchise term. Such proof shall include, but not be limited to:

(1) acertified statement prepared by a certified public accountant regarding the

applicant'sfinancial ability to compl ete the construction proposed, to meet thetimeframe proposed,

and to operate the system proposed. If an applicant is a joint venture or partnership, the same

information shall be provided for each participant in the joint venture or partnership:;

(2) proformafinancial projectionsfor the proposed franchiseterm, including a

statement of projected income and a schedule of planned capital additions, with all significant

assumptions explained in notes or supporting schedules; and

(3) the applicant's proposed rate structure, including prospective charges for

service, installation, converters, and all other proposed equipment for the ensuing five years.

(d)  Proof that an applicant is technically qualified to construct, operate, maintain, and

repair the proposed facility. At a minimum, the applicant must show that it has the experience or

resourcesto ensurethat work isto be performed adequately and can respond to emergencies during

and after construction is complete.

(e)  Proof that theapplicant islegally qualified, which proof must includea demonstration

that the applicant:
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(1) hasreceived, orisinapositiontoreceive, necessary authorizationsfrom state

and federal authorities;

(2)  hasnot engaged in conduct (fraud, racketeering, violation of antitrust laws,

consumer protection laws, or similar laws) that allows the City to conclude the applicant cannot be

relied upon to comply with the requirements of a franchise, or the provisions of this chapter and

other applicable laws, requlations, and reguirements; and

(3) iswillingtoenterintoafranchise, to pay required compensation, andto abide

by the provisions of applicable law, including those relating to the construction, operation, or

mai ntenance of itsfacilities, and hasnot entered into any agreement that would prevent it from doing

0.

(f)  To the extent an applicant is in any respect relying on the financial or technical

resources of another person or entity, including another affiliate, the proofs required under

85.12.120(c) - (d) should be provided for that person or entity.

(@) A description of the applicant's prior experience in Broadband Facility ownership,

construction and operation, and an identification of cities and counties in Nebraska in which the

applicant or any of its principals have a franchise or any interest therein, including the name,

address, and phone number of each local franchising authority and references from each authority.

If an applicant has no other franchisein Nebraska, it shall providetheinformation for its operations

in other states.

(h)  Copiesof any agreements which an applicant has entered into or proposes to enter

into with any other person or entity relating to the system.

(i)  Any additional information that the City or the City Council may request of the

applicant that is relevant to the City's consideration of the application.
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()  Anaffidavit or declaration of the applicant or authorized officer thereof certifying

the truth and accuracy of theinformation in the application and certifying that the application meets

al requirements of applicable law.

(k) A declaration that the applicant agreesto comply with this chapter and will abide by the

City Council's decision to grant or deny afranchise.

Section 13. That Title5 of the Lincoln Municipa Code be amended by adding anew section
numbered 5.12.130 to read as follows:

5.12.130 Applicationsfor M odification of a Franchise.

(@  An application for modification of a franchise shall include, at a minimum, the

following information:

(1)  The specific information requested;

(2)  Thejustification for the requested modification, including the impact of the

requested modification on subscribers, the City, and others, and thefinancial impact on the applicant

if the modification is approved or disapproved, demonstrated through, inter alia, submission of pro

forma statements;

(3)  Any otherinformationtheapplicant believesisnecessary for the City to make

an informed determination on the application for modification; and

(4)  An affidavit or declaration of the applicant or authorized officer certifying

the truth and accuracy of the information in the application, and certifying that the application is

consistent with the requirements of applicable law.
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Section 14. That Title5 of the Lincoln Municipa Code be amended by adding anew section
numbered 5.12.140 to read as follows:

5.12.140 Applicant Representatives.

Any person who files an application with the City for a franchise or modification shall

forthwith, at all times, disclose to the City, in writing, the names, addresses, and occupations of all

persons who are authorized to represent or act on behalf of the applicant in those matters pertaining

to the application. The requirement to make such disclosure shall continue until the City shall have

rejected or approved an applicant's application or until an applicant withdraws its application.

Section 15. That Title5 of the Lincoln Municipa Code be amended by adding anew section
numbered 5.12.150 to read as follows:

5.12.150 Consider ation of Applicationsfor a Franchise.

(@  TheCity shall consider each applicationfor afranchisewheretheapplicationisfound

to be acceptable for filing and in full compliance with the requirements of this chapter and any

applicablerequest for proposals. In evaluating an application for afranchise, the City shall consider,

among other things, the following factors:

(1)  Theextent to which the applicant has substantially complied with applicable

law and the material terms of any existing franchise for the City;

(2)  Whether thequality of the applicant's service under any existing franchise or

similar_grant_in the City, including signal quality, response to consumer _complaints, billing

practices, and the like, has been reasonable in light of the needs and interests of the communities

served;

(3)  Whether the applicant hasthefinancial, technical, and legal qualificationsto

provide Broadband service;
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(4)  Whether the application satisfies the requirements established by the City

under this chapter or in an RFP;

(5)  Whether aBroadband system franchise application is reasonable to meet the

future Broadband-related needs and interests of the community, taking into account the cost of

meeting such needs and interests;

(6)  Whether issuance of a franchise is in the public interest considering the

immediate and future effect on the public ways and private property that would be used by the

Broadband facility, including the extent to which installation or maintenance as planned would

require replacement of property or involve disruption of property, public services, or use of the

public ways; and the comparative superiority or inferiority of competing applications; and

(7)  Whether approval of the application may eliminate or reduce competitionin

the delivery of Broadband servicein the City.

(b)  Wherethe City determinesthat an applicant's franchise application would serve the

publicinterest, after considering thefactorsin 85.12.130(a) and any other relevant factors permitted

by law to be considered, and subject to the applicant's agreement to the terms of an appropriate

franchise agreement, the City Council may grant afranchise to the applicant, after complying with

any public hearing reqguirements. Thefranchise agreement shall constitute acontract, freely entered

into, between the City and the grantee. Said franchise agreement shall incorporate by referencethe

relevant provisions of this chapter. Any such franchise must be approved by ordinance of the City

Council pursuant to Articlell, Section 2(21) of the City Charter. If the City Council deniesarequest

for a franchise, it shall issue a written decision explaining why the franchise was denied, which

decision may bein any appropriate form. Without limiting its authority to deny an application for

afranchise, the City specifically reservestheright to reject any application that isincompleteor fails
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to respond compl etely to an RFP. This chapter is not intended and shall not be interpreted to grant

any applicant or existing franchisee or any third party standing to challenge the denial of an

application or the issuance of afranchise to another.

Section 16. That Title5 of the Lincoln Municipa Code be amended by adding anew section

numbered 5.12.160 to read as follows:

5.12.160 Filing Fees.

To be acceptable for filing, an application for an initial franchise, arenewal franchise, or a

franchise modification shall be accompanied by a nonrefundable filing fee, payable to the City

Treasurer, in thefollowing amount or the maximum amount permitted by law, whichever isgreater,

to cover costs incidental to the award or modification of afranchise, as appropriate.

(@)  For aninitial franchise: $50,000.00
(b)  For modification of an existing franchise: $15,000.00

(c)  For renewal franchises, costs incidental

to the award of afranchise: $50,000.00

In addition to the foregoing initial filing fees, an applicant shall reimburse the City for the

actual costs and expensesincurred by the City that arerelated to, or arisein the course of, reviewing

and processing each application described in subsections (a), (b), and above, including the costs of

legal, engineering, accounting, and other consultants retained by the City, or services obtained by

the City, to assist in reviewing the application. An applicant or franchisee, asthe case may be, shall

reimburse the City for any such costs within thirty (30) days of receipt of an invoice from the City.

All fees and costs paid under this section shall bein addition to (and not in lieu of or offset against)

all franchisee fees and other support paid or provided pursuant to this chapter and a franchise.
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Section 17. That Title5 of the Lincoln Municipa Code be amended by adding anew section

numbered 5.12.170 to read as follows:

5.12.170 Acceptance.

A franchiseanditstermsand conditionsshall be accepted by agrantee by writteninstrument,

in aform acceptableto the City Attorney, and filed with the City Clerk within thirty (30) days after

the granting of the franchise by the City. In its acceptance, the grantee shall declare that it has

carefully read the terms and conditions of this ordinance and the franchise and accepts all of the

terms and conditions of this ordinance and the franchise and agrees to abide by the same. In

accepting a franchise, a grantee shall indicate that it has relied upon its own investigation of all

relevant facts and that it was not induced to accept the franchise.

Section 18. That Title5 of the Lincoln Municipal Code be amended by adding anew section
numbered 5.12.180 to read as follows:

5.12.180 Franchise Term.

The term of afranchise shall be as specified in a franchise agreement, but shall not exceed

twenty five years, except that a franchisee may apply at any time for renewal or modification.

Section 19. That Title5 of the Lincoln Municipal Code be amended by adding anew section
numbered 5.12.190 to read as follows:

5.12.190 Franchise Fee.

(@ A franchisee, in consideration of the privilege granted under afranchise for the use

of public ways and the privilegeto construct and operate a Broadband Facility, shall pay to the City

afranchise fee as negotiated with the City. Every franchise shall reserve the right to increase the

franchise fee to the maximum that may be charged consistent with federal and state law.
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(b)  The City shall have the right, consistent with the provisions of 85.12.330 of this

chapter, to inspect afranchisee'sbooks, files, and records, in whatever form or medium maintai ned,

to audit any and all relevant books, files, and records pursuant to the Franchise Agreement, and to

recompute any amounts determined to be payable under afranchise and this ordinance.

(© Intheevent afranchiseisrevoked or otherwiseterminated prior toitsexpiration date,

the franchisee shall file with the City, within ninety (90) days of the date of revocation or

termination, a gross revenue statement certified by an officer of the franchisee showing the gross

revenues received by the franchisee for each revenue stream since the end of the previous year and

shall make adjustments at that time for the franchise fees due up to the date of revocation or

termination.

(d) Payment of the franchise fee or any other compensation hereunder shall not be

considered in the nature of atax or inlieu of other taxes, fees, or assessments imposed by the City.

Unlessotherwise provided by applicablelaw, thefranchisefee and any other compensation required

under this section is in addition to all other taxes, fees, and payments that a franchisee may be

required to pay under its franchise or any federal, state, or local law.

(e) A franchisefee shall not designate the franchise fee or other compensation paid to

the City as atax in any communication to a subscriber unless the franchise fee has been deemed a

tax under applicable law.

(f) No acceptance by or payment to the City of afranchise fee or other compensation,

or any portion thereof, shall be construed as arelease or an accord and satisfaction of any claim the

City may havefor further or additional sums due or for the performance of any other obligation of

afranchisee, or as acknowledgment that the amount paid is the correct amount due.
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Section 20. That Title5 of the Lincoln Municipa Code be amended by adding anew section
numbered 5.12.200 to read as follows:

5.12.200 | nsurance, Sur ety | nstruments, | ndemnity.

1 Indemnification. Tothefullest extent permitted by law, Franchisee shall indemnify

and hold harmless City, its elected officials, officers, agents, and employees, as indemnitees, from

and against all claims, damages, losses, and expenses, including but not limited to attorney's fees,

arising out of or resulting from Franchisee's performance under this Ordinance that results in any

third-party claim for damageswhatsoever, including without limitation, any bodily injury, sickness,

disease, death, or any injury to or destruction of tangible or intangible property, including any loss

of use resulting therefrom, that is caused in whole or in part by Franchisee or anyone directly or

indirectly employed by Franchisee or anyonefor whose acts any of them may beliable. Thissection

will not require Franchisee to indemnify or hold harmless the City for any losses, claims, damages,

and expenses arising out of or resulting from the negligence of the City. The City does not waive

itsgovernmental immunity by adopting thisOrdinanceand fully retainsall immunities and defenses

provided by law with regard to any action based on this Ordinance. The provisions of this section

survive any termination of the Franchise granted hereunder.

2. Assumption of risk. Franchisee assumes the risk of damage to its facilities |ocated

in Right of Way from activities conducted by third parties or the City, its elected officials, officers,

employees, servants, agents, or representatives. Franchisee rel eases and waives any and all claims

against the City, its elected officials, officers, employees, servants, agents, and representatives for

damage to or destruction of Franchisee's facilities except to the extent any such damage or

destruction is caused by or arises from active sole negligence of the City.
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3. Franchisee bears sole responsibility to insure its property. Franchisee shall ensure

that itsinsurance contracts waive subrogation claims against the City, its elected officials, officers,

employees, servants, agents, and representatives, and Franchisee shall indemnify, defend, and hold

harmless the City, its elected officials, officers, employees, servants, agents, and representatives

against any and all subrogation claimsif it failsto do so.

4. Franchisee shall obtain and maintain, at its cost, worker's compensation insurance

and the following liability insurance policies insuring both the Franchisee and the City. and its

el ected and appointed officers, official s, agents, empl oyees, representati ves, engineers, consultants,

and volunteers as additional insureds against claims for injuries to persons or damages to property

which may arise from or in connection with the exercise of the rights, privileges, and authority

granted to Franchisee:

A. Comprehensive general liability insurance, written on an occurrence basis,

with limits not less than:

i $2,000,000.00 for bodily injury or death to each person;

i. $1,000,000.00 for property damage resulting from any one accident;

and

iii. $1,000,000.00 for all other types of liability.

B. Automobile liability for owned, non-owned, and hired vehicles with a limit
of $1,000,000.00 for each person and $1,000,000.00 for each accident;
C. Theliability insurance policies required by this section shall be maintained

by Franchisee throughout the term of the Franchise, such other periods of

time during which Franchisee's facilities occupy Right of Way, and while

Franchisee is engaged in the removal of its facilities. Franchisee shall
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provide an insurance certificate, together with an endorsement naming the

City and its elected and appointed officers, officials, agents, employees,

representatives, engineers, consultants, and volunteersasadditional insureds,

to the City prior to the commencement of any construction or installation of

any facilities pursuant to this Ordinance or other work in a Right of Way.

Any deductibles or salf-insured retentions must be declared to and approved

by the City. Payment of deductibles and self-insured retentions shall be the

sole responsibility of Franchisee. The insurance certificate required by this

section shall contain a clause stating that coverage shall apply separately to

each insured against whom claim is made or suit is brought, except with

respect to thelimits of theinsurer'sliability. Franchisee'sinsurance shall be

primary insurance as respects the City, its officers, officials, employees,

agents, consultants, and volunteers. Any insurance maintained by the City,

its officers, officials, employees, consultants, agents, and volunteersshall be

in excess of the Franchisee's insurance and shall not contribute with it.

Section 21. That Title5 of the Lincoln Municipa Code be amended by adding anew section
numbered 5.12.210 to read as follows:

Forfeiture and Termination.

TheFranchisegranted hereunder, and any right, privilege, or authority of Franchisee

to enter, occupy, or use Right of Way may be revoked by the City for the following reasons:

Violation of or noncompliance with any material term or condition of this

Ordinance by Franchisee;
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Violation of or noncompliancewiththematerial termsof any required permit

by Franchisee;

Construction, installation, operation, maintenance, or repair of facilities on,

in, under, over, across, or within any Right of Way without Franchisee first

obtaining required permitsfrom the City and all other appropriate requlatory

authorities;

Unauthorized construction, install ation, operation, mai ntenance, or repair of

facilities on City property;

Misrepresentation by or on behalf of a Franchisee in any application or

written or oral statement upon which the City relies in making the decision

to grant, review, or amend any right, privilege, or authority to Franchisee;

Abandonment of facilities;

Failure of Franchisee to pay taxes, fees, charges, or costs when and as due;

or

Insolvency or bankruptcy of Franchisee.

In the event that the City believes that grounds exist for termination or cancellation

of the Franchise granted under this Ordinance or any right, privilege, or authority of Franchiseeto

enter, occupy, or use Right of Way, Franchisee shall be given written notice thereof by the City,

together with a reasonably detailed description of the grounds for such possible revocation, and

providing Franchisee areasonabl e period of time not exceeding thirty (30) daysto furnish evidence:

A.

That_corrective action has been, or is being, actively and expeditiously

pursued, to remedy the violation, nhoncompliance, or other grounds for

revocation:;
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B. That rebuts the alleged violation, honcompliance, or other grounds for
revocation; or
C. That it would be in the public interest to impose some penalty or sanction
less than revocation.
3. In the event that Franchisee fails to provide evidence reasonably satisfactory to the

City as provided in subsection (2) of this section, the City shall refer the apparent violation,

noncompliance, or other groundsfor revocation to the City Council. The City Council shall provide

the Franchisee with notice and a reasonable opportunity to be heard concerning the matter.

4, If the City Council determines that the violation, noncompliance, or other grounds

for revocation arose from willful misconduct or gross negligence by Franchisee, then Franchisee

shall, at the election of the City Council, forfeit all rights, privileges, and authority conferred under

this Ordinance or any use and/or development authorization or permit granted by the City, and this

Ordinance and any such use and/or development authorization or permit may be terminated or

cancelled by the City Council. The City Council may elect, in lieu of the above and without any

prejudiceto any of itsother legal rights and remedies, to pursue other remedies, including obtaining

an order compelling Franchisee into compliance or to take corrective action, or to recover damages

and costs incurred by the City by reason of Franchisee's actions or omissions.

5. The City Council's choice of remedy shall not excuse Franchisee from compliance

with any term or condition of this Ordinance or the material terms of any use and/or devel opment

authorization or required permit by Franchisee. Franchisee shall have a continuing duty to remedy

any violation, noncompliance, or other grounds for revocation. Further, nothing herein shall be

construed as limiting any remedies that the City may have, at law or in equity, for enforcement of

this Ordinance and any use and/or development authorization or permit granted to Franchisee.
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6. In addition to any other remedies the City may have, violation of any provision of

this Ordinance shall be deemed to be aviolation of Chapter 5.12 of the Lincoln Municipal Codeand

subject to the penalty provisions prescribed by Lincoln Municipal Code. Franchisee shall ensure

that its contractors, agents, and assigns have knowledge of the provisions of this Ordinance, and

violations of the provisions of this Ordinance by Franchisee's contractors, agents, or assigns shall

be deemed to be violations by Franchisee.

Section 22. That Title5 of the Lincoln Municipa Code be amended by adding anew section
numbered 5.12.220 to read as follows:
5.12.220 Foreclosure.

Upon theforeclosure or other judicial sale of any of thefacilities, equipment, or property of

afranchisee, or upon the termination of any lease covering all or a substantial part of a Broadband

Facility, or upon the occasion of additional events which effectively cause termination of a

Broadband Facility's operation, afranchisee shall immediately notify the City of such fact, and such

notification or the occurrence of such terminating events shall be treated as a notification that a

transfer of thefranchisee hastaken place, and the provisionsof this ordinance governing the consent

of the City to such atransfer shall apply.

Section 23. That Title5 of the Lincoln Municipa Code be amended by adding anew section
numbered 5.12.230 to read as follows:

5.12.230 Purchase or Transfer of a Broadband System by the City.

1 If a Broadband franchise granted under this chapter expires and the renewal thereof

is denied and all appeals have been exhausted, the City may acquire ownership of the Broadband

Facilitiesand System pursuant to the provisionsin thefranchise, unless prohibited by applicablelaw

binding on the City.
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2. If the City terminates or forfeits a Broadband system franchise for cause, the City

may_acquire ownership of the Broadband system at an equitable price, unless prohibited by

applicable law binding on the City.

3. Nothing in this section shall be interpreted to limit whatever powers under eminent

domain the City may have.

4, Any transfer, assignment, or disposal of Franchisee'srights, privileges, and authority

under this Ordinance may be subject to the following reasonable conditions:

A. Absent extraordinary and unforeseeable circumstances, no facility shall be

assigned, transferred, or disposed of before construction of the facility has

been compl eted and restoration has been performed to the satisfaction of the

City.

|o

Franchisee and the proposed assignee or transferee shall provide and certify

the following information to the City not less than one hundred and eighty

(180) days prior to the proposed date of assignment, transfer, or disposal:

i. Complete information setting forth the nature, terms, and condition

of the proposed assignment, transfer, or disposal;

Any other information reasonably required by the City directly

related to the standards set forth in subsection 5 below; and

A transfer application feein an amount to be determined by the City

to recover actual administrative costsdirectly related to receiving and

approving the proposed assignment, transfer, or disposal, not to

exceed (i) twenty-five thousand dollars ($25,000).
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5. No assignment, transfer, or disposal may be made or shall be approved unless the

assigneeor transfereehasthelegal, technical, financial, and other requisite qualificationsto operate,

maintain, repair, and remove facilities constructed or installed pursuant to this Ordinance and to

comply with the terms and conditions of this Ordinance.

6. Any transfer, assignment, or disposal of rights, privileges, and authority under this

Ordinance without prior written approval of the City pursuant to this section shall be void and is

cause for termination of the Franchise.

7. Any transactions which singularly or collectively result in achange of 50% or more

of the ownership or working control of the Franchisee or of the ownership or working control of

affiliated entities having ownership or working control of Franchisee, shall be considered an

assignment or transfer requiring City approval. Transactions between affiliated entities are not

exempt from City approval. A Franchisee shall promptly notify the City prior to any proposed

changein, or transfer of, or acquisition by any other party of control of Franchisee. Every change,

transfer, or acquisition of control of aFranchiseeshall cause areview of the proposed transfer. City

approval shall not be required for mortgaging purposes.

8. It is understood that Franchisee intends to sell, lease, or license capacity on its

network to third-party Internet service providers or other entities that will provide service to end

users. Accordingly, the sale, lease, or license of Franchisee's network capacity, not involving

transfer of ownership or working control of facilities constructed or installed pursuant to this

Ordinance, shall not be deemed a transfer, assignment, or disposal subject to this section.

9. All terms and conditions of this Ordinance shall be binding upon all successors and

assigns of Franchisee and all persons who obtain ownership or working control of any facility

constructed or installed pursuant to this Ordinance.
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10. Notwithstanding anything tothe contrary inthis Ordinance, therights, privileges, and

authority under this Ordinance may be assigned or transferred to any Person who at the time of the

assignment or transfer controls, is controlled by, or is under common control with, Franchisee. In

the event Franchisee intends to sell the facilities or system constructed or installed under this

franchise, the City shall have an equal opportunity to purchase such facilities or system as other

potential buyers. City shall begiven the same notice and opportunitiesto purchase asother potential

buyers.

Section 24. That Title5 of the Lincoln Municipa Code be amended by adding anew section
numbered 5.12.240 to read as follows:

5.12.240 Effects of Litigation.

Pending litigation or any appeal to any requlatory body or court having jurisdiction over a

franchisee shall not excuse the franchisee from the performance of its obligations under this chapter

or itsfranchise unless astay specifically applicableto the performance of the obligation is obtained

from acourt or regulatory body of competent jurisdiction. Failure of thefranchiseeto perform such

obligations because of pending litigation or a petition, in the absence of a stay issued by a court or

regulatory body of competent jurisdiction, may result in forfeiture or termination pursuant to the

provisions of this chapter and/or afranchise.

Section 25. That Title5 of the Lincoln Municipa Code be amended by adding anew section
numbered 5.12.250 to read as follows:

5.12.250 Removal of Broadband System.

At the expiration of the term for which a franchise issued hereunder is granted (and the

denial of any renewal thereof and the exhaustion of all appeals), or upon itstermination as provided

herein, a franchisee shall forthwith, upon notice by the City, remove at its own expense all
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designated portions of the Broadband facility from all streets and public ways within the City, and

shall restore said streets and public ways to their former condition; provided, however, the

franchisee shall have the right to sell its physical plant to a subsequent franchisee, subject to City

approval, in which case said plant need not be removed. If afranchiseefailsto removeitsfacilities

upon request, the City may perform thework at the franchi see'sexpense. Regardl ess of the existence

or amount of any security fund, bond, or letter of credit, the obligation of afranchiseto removeshall

survive the termination of the franchise. This provision, however, does not require afranchisee to

remove any facilities that are used to provide another servicefor which the franchisee holdsavalid

franchise or other authorization issued by the City. Nothing herein shall affect the City'sright to take

possession of abandoned facilities.

Section 26. That Title5 of the Lincoln Municipa Code be amended by adding anew section
numbered 5.12.260 to read as follows:

5.12.260 Rate Regulation.

1 The City may regulate a franchisee's rates and charges to the maximum extent

permitted by law or regulation.

2. A franchisee shall provide at |east one billing cycle prior written notice (or such

longer period as may be specified in FCC regul ations) to subscribers and to the City of any changes

inratesor charges, regardless of whether or not the franchisee believesthe affected rates or charges

are subject to requlation, except to the extent that such notice reguirement is specifically waived by

governing law.

Section 27. That Title5 of the Lincoln Municipa Code be amended by adding anew section

numbered 5.12.270 to read as follows:
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5.12.270 Reports.

Unless otherwise set forth in afranchise agreement, afranchisee shall submit to City, upon

request, existing reports which are reasonably necessary or desired to determine compliance with

franchise obligations and ordinance reguirements.

Unless otherwise provided in the franchise agreement, such reports shall include, but not be

limited to:

(1)  Annua Report. No later than ninety days after the end of each of the franchisee's

fiscal year, the franchisee shall file awritten report with the City, which shall include:

(@ A summary of the previous calendar year's activities in development of this

system, including but not [imited to services begun or dropped, number of subscribers, including

gains and losses, homes passed, and miles of cabledistribution plantsin service, including different

classesif applicable.

(b)  Anaudited financia statement, including a statement of income, a balance

sheet, and a statement of sources and applications of funds. The statement shall include notes that

specify al significant accounting policies and practices upon which it is based, including, but not

limited to, depreciation rates and methodology, overhead and intrasystem cost all ocation methods,

and basis for interest expense. A summary shall be provided comparing the current year with the

three previous yvears. The statement shall contain a summary of franchise fee payments and any

adjustment thereto as specified in §85.12.190 of this chapter. |If the franchisee operates other cable

systems, then, in lieu of audited financial statements of the system, the franchisee may submit the

financial statement referred to above as supplementary information to the audited financial

statements of its entire operations. Such audited financial statements of amultiple system operator

shall contain an accountant'sreport stating what procedures have been applied to the supplementary
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information and the accountant's opinion on the supplementary information in relation to the basic

financial statementstaken asawhole. Thefranchisee shall obtain written permission from the City

in advance in order to submit its financial statementsin this manner and an officer of the company

shall attest to the accuracy of the financia information provided.

(© A current statement of cost of any construction by component category.

(d)  Anoperating budget for the system for the next year and capital expenditures

budget for the next two years. All significant assumptions upon which the budgets and underlying

projections are based should be duly noted.

(e A reconciliation between previously projected estimates and actual results.

() A summary of complaints, identifying the number and nature of complaints

and their disposition.

(Q) If the franchiseeisacorporation, alist of officers and members of the board

and the officers and board members of any parent corporation.

(h)  Alist of al partners or stockholders holding one percent or more ownership

interest in the franchisee and any parent corporation; provided, however, that when any parent

corporation hasin excessof 1,000 shareholdersand its sharesare publicly traded on anational stock

exchange, then alist of thetwenty largest stockholders of the voting stock of such corporation shall

be disclosed.

(i) A report of franchisee's employees in the City designed to demonstrate

compliance with §5.12.360 of this chapter upon aform prescribed by the City.

() A copy of al the franchisee's rules and regul ations applicable to subscribers

and users of the cable communications system.
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(k) A report relating to all copyright fees paid and copies of all reports or

documents submitted to the copyright office of the Library of Congress.

(2)  The City may specify the form and details of all reports, with the franchisee given

an opportunity to comment in advance upon such forms and details. The City may changethefiling

dates for reports upon reasonable request of the franchisee.

Section 28. That Title5 of the Lincoln Municipal Code be amended by adding anew section
numbered 5.12.280 to read as follows:

5.12.280 Access to Books and Records.

(@ The City shall havetheright, upon reasonable notice, to inspect and have franchisee

copy at the City's expense, at any time during normal business hours, the documents, books, and

records and other like material of afranchisee which the City deems necessary in order to monitor

compliance with a franchise. Access to records and other materials shall not be denied by a

franchisee on the basis that said records and materials contain trade secret, proprietary, or

confidential information; provided, however, that thefranchisee may requirethat the City enter into

areasonabl e confidentiality agreement prior to inspecting any recordsor material that thefranchisee

reasonably believes contains trade secret, proprietary, or confidential information which the public

rel ease thereof would harm or jeopardize the franchisee's competitive position. Documents, books,

and records shall be maintained for aperiod of at least five (5) years, except that (i) any record that

isapublic record shall be maintained for the period required by state law; (ii) any contract shall be

maintained until it expires; and (iii) afranchise may specify ashorter period for certain categories

of voluminous documents, books, and records where the information contained therein can be

derived simply from other materias. If any of theinformation provided by afranchisee pursuant to

this chapter is false or fraudulent, the City may impose sanctions on the offending franchisee or
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declareitsfranchiseforfeited, unless such actionisprohibited by applicablelaw. In addition, failure

to provide any information required by this chapter shall be grounds for appropriate remedies.

(b) For purposes of this chapter, theterms"records,” "documents,”" and "books" shall be

read expansively to include information in whatever format stored. Books, records, and documents

requested shall be produced at the franchisee's local office.

Section 29. That Title5 of the Lincoln Municipa Code be amended by adding anew section
numbered 5.12.290 to read as follows:

5.12.290 Service Characteristics.

1. The System shall, at a minimum, provide the following capabilitiesand

characteristics:

A. Net Neutrality: In the provision of Broadband Service, Franchisee shall
comply with the Open Internet regulations.

B. No Blocking: Franchisee shall not block lawful content, applications,
services, or non-harmful devices; and

C. No Throttling: Franchisee shall not impair or degrade lawful Internet traffic
on the basis of Internet content, application, or service, or the use of
non-harmful devices; and

D. No Paid Prioritization: Franchisee shall not engage in paid prioritization,

where paid prioritization means the management of the System to directly or

indirectly favor some traffic over other traffic, including through use of

techniques such as traffic shaping, prioritization, resource reservation, or

other forms of preferentia traffic management, either (a) in exchange for
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consideration (monetary or otherwise) from athird party, or (b) to benefit an

affiliated entity.
E. No Data Caps. The Franchisee shall not assign Data Caps to Broadband
Services provided within the Franchise Area.
2. Service Available to Every Residence.
A. Franchisee shall use commercially reasonable best efforts to extend the

System to pass every residence within the Franchise Territory within the first four (4) years of the

Initial Term. Commercially reasonable best efforts will take into consideration customer demand,

competitive offerings from other providers, System extension costs, weather conditions, and other

potential unforeseen issues outside of Franchisee's control that adversely affect the ability to extend

the System within such timeframe.

B. TheFranchisee shall offer and provide Servicesto all residential Subscribers

under non-discriminatory rates, terms, and conditions.

C. The Franchisee shall not require residential contracts for service.

D. The Franchisee shall not charge afee for the installation of services. In the

unusual circumstance where Franchisee's installation costs are exceptionally high with respect to

aparticular customer (currently defined as greater than $1,500 from easement to home), Franchisee

may require an installation charge. Service installations reqguests will be completed within a

commercialy reasonable time and shall not be unreasonably withheld.

E. The Franchisee shall not charge any fee for Service delivery modems.

Section 30. That Title5 of the Lincoln Municipa Code be amended by adding anew section

numbered 5.12.300 to read as follows:
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5.12.300 Service to Gover nment Buildings and Facilities.

1 Franchisee shall provide Metro Ethernet Service to no more than one hundred fifty

(150) government-owned buildings, which are managed by the City, County, or Public Building

Commission, and located in the Franchise Territory with no upfront or monthly recurring charges.

Such service shall be made available on a non-blocking basis up to 1 Gigabit per second (Gbps) to

one hundred (100) of such buildingsand up to 10 Gbpsto fifty (50) of such buildings. All buildings

connected to the Franchisee's System shall be upgraded to 10 Gbps before the first renewal of this

franchise. Replacement electronics necessary to maintain the service will be provided by the

Franchisee at no additional cost.

2. Franchisee shall providefifteen (15) Virtual Local AreaNetworks (VLANS) across

the entire System. Public VLAN shall be provided free of charge to the City for non-competitive

use. These VLAN'sshall beavailable at every connection and termination point on the Franchisee's

network.

3. Franchisee shall provide service on a non-blocking basis up to 1 Gbpsto up to five

hundred (500) traffic signalsin the Franchise Territory for anon-recurring charge equal to theactua

incremental cost (labor and materials cost only) to extend service to each traffic signal and no

monthly recurring charges. Replacement electronics necessary to maintain the service will be

provided by the Franchisee at no additional cost.

4, Theprovision of the servicesdescribed in subsections 1 and 2 above shall be subject

to and contingent upon Franchisee's completion of construction of the System at such locationsin

accordancewith its System devel opment and extension plans, and asthe City identifiesthefacilities

to be served in such locations. Construction to all existing government buildings, facilities, and

traffic signals described in subsections 1 and 2 above shall be complete by the end of thefifth (5th)
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yvear of the Initial Term. New requests for government connections shall be submitted to the

Franchisee by the City. Requestswill be reviewed and construction completed within one hundred

and twenty (120) calendar days of receipt of the new connection request.

Section 31. That Title5 of the Lincoln Municipa Code be amended by adding anew section
numbered 5.12.310 to read as follows:

5.12.310 Enterprise Fund.

Therevenues generated from franchise fees, conduit |ease fees, fiber infrastructure support

fees, and other sources arising from the activities associated with a Broadband Franchise shall be

deposited by the City into an Enterprise Fund. Such Fund shall be used solely to support the

construction, reconstruction, mai ntenance, operations, extensions, and other associated activiti es of

the City's Broadband system and facilities. In addition, such Fund shall be used to support the City's

tel ecommuni cation needs.

Section 32. That Title5 of the Lincoln Municipa Code be amended by adding anew section
numbered 5.12.320 to read as follows:

5.12.320 | nstitutional Services.

Franchisee agrees to promote this Ordinance through development of a Public Benefits

Program, which shall consist of the following initiatives and any additional initiatives mutually

agreed to by the City and Franchisee.

1 Connections for Community Organizations. Franchisee shall provide up to

seventy-five (75) qualifying non-profit organizations located within the City that provide services

directly to citizens ("Community Organizations') with Broadband Service at Franchisee's standard

onegigabit Broadband Service offering. Theserviceshall be provided for no recurring monthly fee

and for no construction fee for a period of ten (10) years from the date of activation of the service.
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Participation in the program by any Community Organization shall be subject to ajoint reasonable

evaluation by the City and Franchisee of:

A. The proximity of the System to the Community Organization within a

defined geographic area where Franchisee is offering Services;

B. The reasonabl e technical reguirements and cost considerations;

C. The qualification and good standing as a non-profit organization under
certain provisions of the Internal Revenue Code; and

D. Applicable program dligibility requirements, which shall include all of the

Community Organization's other data, telecommunications, and video

services, if any, being provided by Franchisee at its standard commercial

rates.

Franchisee shall confer with the City to identify eligible Community Organizations and

perform outreach. Followingtheinitial ten (10) year serviceterm, the Community Organization may

continue to subscribe to some or all of the Services that Franchisee offers to similar Subscribers at

then-current rates for such Services. The City understands and acknowledges that Franchisee's

System design and construction plans will be based on optimal deployment of the System for

residential services.

2. Low Cost and Discounted Service Tier to L ow-Income Residents. Franchisee shall

offer, reqularly, a low cost Service tier to its residential Subscribers in accordance with this

subsection. Thelow cost servicetier shall provide a minimum of Twenty Megabits per second (20

Mbps) of speed. In addition, Franchisee shall make available a Discounted Service Tier to

Low-Income Residents program based on the low cost Service tier. In order for a residential

Subscriber to be €eligible for the discount Service, the resident must meet all eligibility and
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participation requirements for the FCC's Lifeline program for discounted telephone service. The

price for such discount Service tier for such qualifying low-income residential Subscribers shall

reflect a discount, at the City's option, of either (a) fifteen percent (15%) off Franchisee's regular

price for that tier of Broadband Service (the " Standard Discount"), or (b) thirty percent (30%) off

Franchisee'sregular pricefor that tier of Broadband Service (the " Enhanced Discount™). Franchisee

shall confer with the City to review the eligibility of existing and new Subscribers on a bi-annual

basis. If the City electsto require Franchisee to apply the Enhanced Discount, then the difference

between the aggregate amount of reduced Broadband Servicefeesreceived by Franchiseeasaresult

of applying the Enhanced Discount rather than the Standard Discount shall be applied to offset the

amount of franchisefees payable hereunder or any other amounts payable by Franchiseeto the City.

If afederal or state broadband lifeline program becomes available, then Franchisee may adopt and

implement that broadband lifeline program in lieu of compliance with the provisions of this

subsection 2.

3. City Wi-Fi Services. Following the complete construction of fifty (50) percent of the

System and thefirst delivery of Servicesto Subscribers(the" System Completion Date"), Franchisee

shall use commercially reasonable efforts to construct and deploy up to three (3) wireless access

networks (each, a"Wi-Fi Network™) in outdoor public areas within the City (each, a"Wi-Fi Area’),

with one such Wi-Fi Areato be established within eighteen (18) months of the System Compl etion

Date, the second Wi-Fi Area to be established within thirty-six (36) months of the System

Completion Date, and the third Wi-Fi Areato be established within fifty-four (54) months of the

System Compl etion Date. Franchisee agreesto construct, operate, and manage each Wi-Fi Network

at its own cost and provide Wi-Fi Network access without fees during the initial term of this

Ordinance. Use of and access to each Wi-Fi Network shall be subject to each user's acceptance of
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Franchisee'sapplicable Termsof Service. Franchiseeshall confer with the City toidentify and sel ect

optimal locationsto deploy each Wi-Fi Network. The selection and deployment of each Wi-Fi Area

shall be subject to (i) the design and proximity of the System to each Wi-Fi Area; (ii) reasonable

technical requirements and cost considerations; and (iii) Franchisee's ability to secure rights to

utilize limited private and public infrastructure, such as utility poles or attachment points, for

purposes of constructing each Wi-Fi Network.

4. Franchisee agrees that the Public Benefits Program shall in no way modify or

otherwise affect Franchisee's obligationsto pay other feesto the City. Theadditional commitments

in this Section are not to be offset or otherwise credited in any way against any franchise fee

payments under this Ordinance, except as provided in subsection 2 of this section with respect to

any Enhanced Discount for Broadband Service.

Section 33. That Title5 of the Lincoln Municipal Code be amended by adding anew section
numbered 5.12.330 to read as follows:

5.12.330 Construction and I nstallation Work.

1. Theconstruction, repair, maintenance, and reconstruction of Broadband Facilitiesare

subject to, and shall be performed in compliance with, all applicable federal, state, and City laws.

The City shall have the right to inspect all construction and installation work performed by a

franchi see subject to this chapter asit shall find necessary to ensure compliance with the provisions

of applicable law.

2. Worker facilities, conditions, and procedures shall comply with the standards of the

Occupational Safety and Health Administration.

Section 34. That Title5 of the Lincoln Municipa Code be amended by adding anew section

numbered 5.12.340 to read as follows:
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5.12.340 Service Area.

In addition to satisfying such reguirements as may be established in a franchise, every

franchisee shall operate its Broadband Facility subject to the following conditions, except as

prohibited by federal law:

(a) Unless otherwise set forth in afranchise agreement, it is the policy of the City that

every franchisee shall extend its Broadband facility throughout its Franchise Area upon request to

any person or entity. Such extension shall be provided within areasonable period of timetakinginto

account the circumstances. A grantee shall endeavor to complete an extension within thirty (30)

days.

Section 35. That Title5 of the Lincoln Municipa Code be amended by adding anew section
numbered 5.12.350 to read as follows:

5.12.350 Continuity of Service.

1 It is the right of all subscribers in a franchise area to continuously receive all

available servicesfrom afranchisee aslong astheir financial and other obligationsto the franchisee

are satisfied.

2. A franchisee shall ensure that all subscribers receive continuous and uninterrupted

service. At the City's request, afranchisee shall, as trustee for its successor in interest, operate its

Broadband facility for atemporary period (the "Transition Period") following the expiration (and

denial of any renewal thereof including the exhaustion of all appeals), termination, or other

revocation of its franchise, or following a franchise transfer, as necessary to maintain service to

subscribers, and shall cooperate with the City to assure an orderly transition from the existing

franchisee to the successor franchisee.
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Section 36. That Title5 of the Lincoln Municipa Code be amended by adding anew section
numbered 5.12.360 to read as follows:

5.12.360 Equal Opportunity Employment; Non-Discrimination.

1 Equal opportunity in employment shall be afforded by afranchisee to all qualified

personsand no person shall bediscriminated agai nst in empl oyment because of race, color, religion,

sex, disability, national origin, ancestry, age, or marital status. A franchiseeshall establish, maintain,

and carry out a positive, continuing program of specific practices designed to assure egud

opportunity in every aspect of company employment policy and practice. A franchisee shall

immediately comply with all federal, state, and local equal opportunity employment acts and

practices and shall forthwith comply with the equal employment opportunity program of the City.

2. A franchisee shall not deny service or otherwise discriminate against any person on

the basis of race, color, religion, national origin, disability, ancestry, sex, marital status, or age.

3. A franchisee shall not discriminate among personsor the City, or take any retaliatory

action against a person or the City because of that entity's exercise of any right it may have under

federal, state, or local law, nor may the franchisee require a person or the City to waive such rights

as a condition of taking service.

4, Except asfederal law prohibits enforcement of this provision, afranchisee shall not

deny serviceor levy different rates and charges on any group of potential subscribers because of the

income of the residents of the local areain which such group resides.

Section 37. That Title5 of the Lincoln Municipal Code be amended by adding anew section

numbered 5.12.370 to read as follows:
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5.12.370 No Recour se Against City.

The City shall enjoy such immunities as it otherwise has under applicable law. Nothing in

this chapter or any franchise entered into hereunder shall be deemed to expand or impair any

immunity otherwise available to the City.

Section 38. That Title5 of the Lincoln Municipa Code be amended by adding anew section
numbered 5.12.380 to read as follows:
5.12.380 Sever ability.

If any term, condition, or provision of this chapter shall, to any extent, be held to beinvalid

or unenforceable by avalid order of any court or regulatory agency, the remainder hereof shall be

valid in all other respects and continue to be effective. In the event of a subsequent change in

applicablelaw, so that the provision which had been heldinvalidisnolonger invalid, said provision

shall thereupon return to full force and effect without further action by the City or the City Council

and shall thereafter be binding on a franchisee and the City.

Section 39. That Sections 1 through 38 of this Ordinance shall be codified in the Lincoln
Municipal Code as Chapter 5.12 entitled Residential Broadband.

Section 40. That this Ordinance shall take effect and be in force from and after its passage
and publication according to law.

Introduced by:

Approved asto Form & Legality: Approved this ___ day of 2015:

City Attorney Mayor
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