


LINCOLN/LANCASTER COUNTY PLANNING STAFF REPORT
_________________________________________________

for November 18, 2015 PLANNING COMMISSION MEETING
**As Revised and Adopted by Planning Commission

for Conditional Approval: November 18, 2015

PROJECT #:  Change of Zone #15030

PROPOSAL: To rezone property from R-4 Residential to B-3 Commercial

LOCATION: 711 and 725 South Street, generally located on the southeast corner of S. 7th

Street and South Street

LAND AREA: 0.45 acres, more or less

EXISTING ZONING: R-4 Residential

CONCLUSION: This is a transition area of South Street that is zoned R-4, Residential. There
is a block and a half of property zoned R-4 that is located between B-3
Commercial zoning east of S. 8th Street and I-1 Industrial zoning west of S. 7th

Street. Over time it is likely that the remaining residential uses between the B-3
and I-1 districts will transition to non-residential uses as has occurred along
South Street east of S. 9th Street. The change of zone to B-3 Commercial
zoning, with certain conditions, will be a transition from the industrial uses to
the west and should address some of the impacts on adjacent residential uses
to the east.

RECOMMENDATION: Approval, subject to a zoning agreement.

GENERAL INFORMATION:

LEGAL DESCRIPTION: See attached legal description.

EXISTING LAND USE: Undeveloped

SURROUNDING LAND USE AND ZONING:  

North: Single-Family Dwellings/R-4
South: Window Manufacturer/I-1
East: Single-Family Dwellings/R-4
West: Various Industrial Uses/I-1

HISTORY:
This property was rezoned from Two-Family Residential District to R-4, Residential District with the
1979 Zoning Update.
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COMPREHENSIVE PLAN SPECIFICATIONS:
P. 1.8 - This property is shown as Urban Residential on the Future Land Use Map.

P. 5.14 - Strategies for Commercial Infill: Develop infill commercial areas to be compatible with the character of the area.

P. 5.14 - Avoid encroachment into existing neighborhoods during expansion of existing commercial and industrial uses,
and take steps to ensure expansions are in scale with the adjacent neighborhood, are properly screened, fulfill a
demonstrated need and are beneficial to health and safety.

P. 5.18 - Industrial zoning districts should be primarily for industrial uses.

P. 5.18 - Risk Reduction: In areas where industrial and residential uses are already close, efforts should focus on
changes in the quantity and type of hazardous materials used and on increasing the distance between to where
hazardous materials are stored and residential districts.

SOUTH STREET REDEVELOPMENT PLAN:
The South Street Redevelopment Plan was adopted in July 2007, and the plan boundary included this property. A
number of known redevelopment projects were included in the plan at the time is was adopted. The plan supports
redevelopment throughout the corridor but did not specifically call for commercial development at this location. Over time
the plan recognizes and reacts to redevelopment proposals that were not in the original plan.

UTILITIES: This site is served by existing utilities.

TOPOGRAPHY: The site generally drains to the west.

TRAFFIC ANALYSIS: South Street is classified as a minor arterial and S. 7th Street is a local street.

ANALYSIS:

1. This request is to rezone property located at 711 and 725 South Street from R-3 Residential
to B-3 Commercial. Dallman Drywall owns the property and would like to use the property
for contractor services. Development on the property would include an approximately 4,000
square foot building and paved parking lot. This property was previously occupied by
dwellings, but those structures have been demolished.

2. The zoning pattern of this area is mixed with a combination of residential, commercial and
industrial. The block face from S. 7th to S. 8th Street is completely occupied by R-4 zoning as
well as the ½ block to the east. The block and a half of R-4 zoning is located between B-3
Commercial to the east and I-1 Industrial to the west. R-2 is located to the southeast along
S. 8th Street. Given the existing zoning pattern the R-4 area is recommended to transition to
commercial zoning over time. These blocks also front on South Street which is classified as
a minor arterial street. Redevelopment from residential to commercial is appropriate at this
location along an arterial street.

3. The Lincoln-Lancaster County Health Department does not object to the approval of this
application. The proposal doesn’t expand the I-1 zoning closer to the residential uses to the
east. The B-3 zoning would become a transition from the I-1 on the south and west to the R-
4 and R-2 on the east.

3



4. This request is similar to a recent application that was recommended for approval by the
Planning Commission and approved by the City Council. A change of zone was requested
on S.W. 1st Street near W. L Street. That property was zoned R-4 and was across the street
from I-1 zoning and industrial uses. The request was to rezone property from R-4 Residential
to H-3 Highway Commercial. Given the proximity to industrial zoning and uses it was no
longer an appropriate location for residential development. That change of zone application
was supported by City staff with an accompanying zoning agreement that addressed land
uses and buffering between the nearby residences and public park.

The property located at the southeast corner of S. 9th & South Street was approved for
redevelopment in 2007. A change of zone from R-4 Residential to B-3 Commercial was
approved on that property as well. A conditional zoning agreement accompanied the change
of zone request in order to protect nearby residential properties.

5. The requested change of zone to B-3 will facilitate the eventual conversion of the property
to commercial uses which is consistent with the long-term vision for South Street. There are
a few items in regards to the use of the property that the B-3 zoning district alone does not
address. The zoning agreement will accompany the change of zone. The draft agreement
(attached) requires the following:

• The property shall only be used for offices, personal services, adult day services,
neighborhood support services, kennels/veterinary facilities (per the conditional use
conditions), and contractor services (per the conditional use conditions, except that
no open and unenclosed storage of materials and equipment shall be allowed).

• Provide a 12 foot wide landscaping buffer along the entire east side of the property
that includes at least a double row of the 60% screen from the ground elevation to a
height of 10 feet. A fence may be used with the screening, but a fence alone does not
eliminate the requirement for a double row of landscaping.

• Access to the property is restricted to S. 7th Street and the east/west alley on the
south.

• Conditions a and b shall remain in effect as long as the property to the east (729
South Street) is zoned residential.

6. The Watershed Management Division reviewed the proposed drainage plan for this
development and notes that changes in the grading plan or other improvements may be
needed to address the increased runoff with this development.

7. The applicant will be holding a neighborhood meeting on November 5th and will provide
neighborhood feedback at the November 18th Planning Commission hearing.

CONDITIONS OF APPROVAL:

1. Sign the zoning agreement before the City Council approves the change of zone.

1.1 Revise the site plan to:
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1.1.1 Add a note to the plan that states “The east/west alley must be paved adjacent
to the property if the east/west alley will be used to access the site.”

1.1.2 Change the landscape buffer to 12 feet.

1.1.3 Add a note to the plan that states “The location of the fence is flexible and
should be located Shift the location of the fence  so the landscaping can be
easily maintained.”

1.1.4 Remove the sign on the site plan and add a note that states, “Signs need not
be shown on this plan but are permitted per Chapter 27.69 and must be
approved through the Building and Safety Department.”

1.1.5 Remove “Sound Proof” from the fence description.

1.1.6 Note on the plan the type of curb or barrier to the existing alley.

1.1.7 Revise the plan to the satisfaction of the Public Works & Utilities Watershed
Management Division.

Prepared by:

Paul Barnes, Planner
402-441-6372
pbarnes@lincoln.ne.gov

DATE: November 4, 2015 REVISED: November 18, 2015

APPLICANT/OWNER: Dan Dallman
622 South Street
Lincoln, NE 68502

CONTACT: Gus Ponstingl
PO Box 30581
Lincoln, NE 68503
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CHANGE OF ZONE NO. 15030

CHANGE OF ZONE NO. 15030
FROM R-4 RESIDENTIAL TO B-3 COMMERCIAL DISTRICT
WITH A CONDITIONAL ZONING AGREEMENT AND SITE PLAN
GENERALLY LOCATED AT 711 - 725 SOUTH STREET
PUBLIC HEARING BEFORE PLANNING COMMISSION November 18, 2015

Staff recommendation: Approval, Subject to a Zoning Agreement.

There were no ex parte communications disclosed. 

Staff Presentation: Paul Barnes of the Planning Department came forward to present the Staff
Report. This property is just under a half an acre and the owner is proposing to construct a 4,000
square foot building. They operate Dallman Drywall across the street to the north and would like to
use this area for contractor services. The building would be used for storage of materials and some
parking for vehicles related to that business. Along South Street, there is approximately a block and
a half of R-4 zoning surrounded by I-1 and B-3 zones. These properties front to an arterial street,
so there is substantial traffic.

The proposal to rezone is supported, along with the Conditional Zoning Agreement. This is an area
of transition, but there still needs to be sensitivity to the residential area that remains. The zoning
agreement limits uses on this property to lighter, more transitional uses so not all of the B-3 uses
are allowed. The agreement also doubles the landscape requirement to 12 feet and asks for a
privacy fence to create a more significant buffer. Access is off of 7th Street and off of an east/west
alley which limits the impact of heavy traffic. The site plan and the conditions become part of the
zoning agreement so the development would have to be in conformance with what is shown today.

Sunderman asked if the small notch in the southeast corner will be used for parking. Barnes said
the notch in the building is in response to the requirement for rear yard setback, which is adjusted
to the residential properties. There needs to be a 30-foot setback. As far as use, we show some
landscape, but parking or other uses are not identified there. Sunderman wants to make sure there
would not be large vehicles or unloading in that area. Barnes said that because of the zoning
agreement, traffic moving that far east in the alleyway is limited. Sunderman asked if materials could
be stored in that area. Barnes said that a certain amount of outdoor storage is generally part of the
conditions that contractor services are allowed in B-3, but the zoning agreement restricts that use
in this case.

Scheer said that the site plan includes a note regarding a 10-foot double landscape buffer and
soundproof fence. He commented that soundproof fence is a concrete, massive structure such as
seen along a highway. He wondered if the note needed to be changed. Barnes said that the note
was revised to remove the word “soundproof” for that very reason. Generally a 6-foot wood privacy
fence is adequate.

Corr asked for more information regarding limiting access in the north/south alley. Barnes said that
it is desirable to limit use to 7th Street or the east/west alley. The alley does make a T-formation and
run north/south in a small area. That is where traffic should be limited. 
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Corr went on to ask how the B-3 zoning was chosen for this property instead of something like R-T.
She wondered if it was due to proximity to the residential area. Barnes said the B-3 with the
conditional zoning agreements accommodates what the landowner has requested. R-T would not
have done that. B-3 makes sense in this area. There is also B-3 on both sides of South Street. It
would be likely that B-3 would continue in the future farther to the east. 

Harris asked for clarification regarding the letter from the applicant which mentioned installing a
fence. She wondered if the fence is optional with the additional required landscape. Barnes said the
design standards are specific about the requirement for between zero and ten feet of landscape.
Generally that is accommodated through a 6- foot privacy fence. In this case, the conditional zoning
agreement says the 6-foot fence is not appropriate. Harris asked if that committed them to both.
Barnes said both. It will be noted on the site plan that they are required to comply with, as well as
in the zoning agreement. 

Proponents: 

Gus Ponstingl, 601 Q Street, came forward as applicant to state that this is part of a transitional
zoning area on a busy street. The property to the west and south are industrial. There is a garage
structure to the southeast and a residential property to the east. The property is currently two vacant
lots that used to have two dilapidated residential structures that have been removed. The fencing
along the east side is a newer composite material that is 98 percent soundproof, according to
manufacturer specifications. It is as thin as a wooden fence and is attractive and economical. We
have been working with the neighbors, and they prefer that the fence would be closer to the
building. They were initially against too much landscaping. We are willing to make it as pleasant as
possible. We feel we can achieve the same buffering with ten feet, so we hope to change that. 

Ponstingl went on to say that they also do not want to adversely impact neighbors. Drainage options
on the site are still being confirmed. There will be a minor uptake in the amount of  runoff due to
hard surfaces there, but currently, the site drains quickly anyway. There are two curb inlets on South
Street which would almost mitigate all of the water onsite. The City is looking into that now. It looks
promising. Otherwise, water will be routed into 7th Street to avoid creating any runoff to the south.

Beecham asked how close the property is to the house on the east. Ponstingl said he believed it
was around ten feet from the property line. She went on to ask if they had considered placing the
landscaping on the west side that faced the industrial area in the southeast corner notch to serve
as a buffer. It would be better to see the landscaping used as a buffer to the residential rather than
facing the industrial. Ponstingl said there is a large garage structure that extends well beyond the
residential properties in that corner. 

Corr asked if the southeast square area will be paved or remain grass. Ponstingl replied that the
notch is there because the building is not legally allowed there, but they have not filled in that blank
yet. Since it overlaps slightly with the residential, the area will probably not be used and will be the
lowest possible maintenance material possible. 

Lust asked for more information about the landscaping buffer. Ponstingl said that the amount was
based on City requirements. The 10-foot area is enough space to put in a lot of landscape material
in addition to the fence so, to us, it seems like overkill for addressing that issue. Lust went on to say
that the language notes that a fence may be used and could eliminate need a double row of
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landscaping. She asked if they are asking to eliminate a row. Ponstingl said they are asking for a
reduction from 12 feet to 10. Scheer asked if the reduction is being requested because the
applicants believe it is possible to install an adequate amount of landscape materials in the ten feet.
Ponstingl said that they feel that is enough space to meet the spirit of that requirement. 

Opponents:

1. Nico Shafer, 729 South Street, came forward stating he is the property owner of the adjacent
property. The structure that has been referred to as a garage during the testimony is his mother-in-
law’s house. He said they preferred that the fence be placed closer to the applicant’s new building
so that it still feels like a house without a fence up against it. The alley is worn away so the right
angle shown on the site plan is not so clear. It has been used as alley access and we would like it
to remain. At a meeting, he said he would make a right of way in order to leave this area alley so
that neighbors would not feel that they were trespassing if they drove over the corner. He is worried
that he will not be able to get to his garage from that side anymore.

Beecham asked if he has any concerns about maintenance of the landscaping if it is closer to the
houses. Shafer said there should be enough room for it to be maintained easily. Beecham asked
if he was comfortable with the request by the applicant to reduce the landscape requirement to ten
feet. Shafer said he would like the most that can done to separate the neighborhood. He is also
curious about the southeast notch area.

Sunderman asked if he is understanding correctly that the only way to get to the garage is through
the alley. Shafer said yes. He also clarified that the larger metal garage is privately owned as part
of a residential property and not a business. 

2. John Spencer, 2120 S. 7th Street, stated he submitted letters and has not had his concerns
about the drainage in the area addressed. He also hopes the alley will be paved because gravel will
not hold up. 

Lust said that one condition is that the alley will be paved. Corr said it may not have been mentioned
in today’s testimony, but it is in the report received by Commissioners. 

Staff Question:

Barnes said that it is a design standard that when there are properties of substantially different
character located side-by- side, that they have a minimum of landscaping between them; generally
that is 6-feet wide. In this case because it is contractor service next to single-family residential, our
recommendation was to double that amount. Also, the 12- foot area provides two more feet of
separation.

Beecham asked Barnes to address the mother-in-law quarters that are right up against this property
and whether it is possible to have the fence closer to the new building. Barnes said that staff would
support shifting the fence to the west. The intent is to soften the visual impact of the building, so if
it is moved, the screening would still be there.
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Lust referred to the mother-in-law quarters and asked if accessory dwelling units are allowed in R-4
zoning. Barnes said that this area of town was developed many years ago and this property has two
dwelling units on one lot, which would probably not be allowed today. This was probably done under
an old code. This is existing and can continue to exist but would not be allowed under new
construction today. 

Harris asked Barnes to address concerns about the alley access. Barnes said this was brought up
at the neighborhood meeting. T-intersection alleys such as this are not a good idea. From the City’s
point of view, this is a change of zone request. If this were for a preliminary of final plat, we would
be looking at whether right-of-way could be considered. We encourage the owners to continue
working with neighbors to provide that access, but that is not a condition of approval. The City
cannot require that. That alley does provide access to 8th Street farther east. 

Hove asked if it would be paved. Barnes said the condition to pave the alley is based on the owner
taking access off of it, as we believe there would be trucks utilizing the alley, so that would require
paving. 

Corr asked how far the alley would be paved. Barnes said staff would recommend that it be paved
in the area they are having an impact on, so at the most, it would go to the western side of the
north/south alley.

Beecham asked Barnes to address the drainage questions. Barnes mentioned that Ben Higgins of
Watershed Management is on hand to answer more detailed questions. He said staff met with the
owner and Mr. Spencer on site. It is his understanding that there are ways the paving can be sloped
to direct runoff into the street and then into storm drains. The condition in the report states those
designs must be resolved with Watershed Management before plans are approved. 

Corr said it looked like the squares in the parking lot will slope down. Barnes said he was unsure.
That was discussed in concept, but those details should be worked out with Watershed. Corr
confirmed that those plans would have to be approved by Watershed before construction can begin.
Barnes said that is correct. 

Applicant Rebuttal:

Ponstingl stated that the water can be directed to the inlets to reduce runoff and will not run towards
the building to the south. He does not believe it will be a big challenge. 

Corr asked if the paving for the lot will be level to the alley or if there will be curbing. Ponstingl said
one thing considered was to pave it up and around the corner so that if someone were driving, they
could drive over it easily. Corr asked if the owner would be upset if there were no curb and
neighbors drove through the area to access their own properties. Ponstingl replied that he thinks
they can live with some use. The corner is not frequently used. 

CHANGE OF ZONE NO. 15030
ACTION BY PLANNING COMMISSION: November 18, 2015

Beecham moved approval retaining the 12-foot buffer but moving the fence to the west edge,
seconded by Corr.
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Beecham said this is a tricky one because there is more than one residential property here. The
properties will likely continue to transition over the next years, but it is important to keep buffers as
that transition happens. She stated she would love to see Urban Development get involved again
to keep the neighborhood strong as part of the South Street Plan. 

Lust said that she will not support the amendment to the condition. It causes maintenance problems
for the owner. The configuration of the fence should not be a detail that this body is concerned with.
Otherwise, she supports the project. 

Corr said she has concerns with the small southeast area and about whether it will be green space
or paved. People may park there, but then again, maybe it provides better access. It is a tough area. 

Cornelius stated that he tends to agree with Lust. He supports the application but is not sure of
asking for that level of detail due to maintenance. The application is problematic because of the
configuration of the alley. That could be mitigated by 8th Street access and by the owner’s efforts.
Many of the concerns raised by neighbors were addressed in the staff report.  He stated he would
vote no, but would have supported a cleaner motion.

Scheer said he would support the motion as made by Beecham. The idea of moving the fence to
the west, though untraditional, is better here because of the fact that the residential property can
have that 12 feet as visually an extension of their own yard. The developer is still responsible for
that area and that is problematic, but that more expansive feel is worth it. 

Harris wondered if we did not mention the fence, could it still be put in that space by the Planning
Director; does he still have that discretion. Barnes approached to say that there is some flexibility.
Point 1.1.3 talks about shifting the location of the fence. The applicant is saying that they are willing
to move it. Staff is saying it should be shifted for maintenance. Harris said that there is flexibility
even if it is not mentioned. Sheer asked if there is an ability to have the residential owner and the
builder come together to get that done. Beecham asked if she could withdraw her motion and make
a motion to leave it flexible. Barnes stated he believes so and he feels that those conversations are
taking place. 

Beecham withdrew her initial motion, and subsequently moved approval, adding that the location
of the fence be flexible and not required to be at the eastern edge of the property. Seconded by
Corr.

Harris said she will support the motion.

Beecham said that she thinks this is important because putting that fence right outside of a home
is invasive. 

Motion for approval subject to the zoning agreement carried 8-0: Beecham, Cornelius, Corr, Harris,
Hove, Lust, Scheer, and  Sunderman voting ‘yes’; Weber absent. This is a recommendation to the
City Council.
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