
 

AGENDA FOR THE WEST HAYMARKET 

 JOINT PUBLIC AGENCY (JPA)  

TO BE HELD THURSDAY, May 16, 2013 AT 3:00 P.M. 

  

CITY-COUNTY BUILDING 

555 S. 10
TH

 STREET 

CITY COUNCIL CHAMBERS ROOM 112 

LINCOLN, NE 68508 
 

 

1. Introductions and Notice of Open Meetings Law Posted by Door (Chair Beutler) 

 

2. Public Comment and Time Limit Notification Announcement (Chair Beutler) 

 

Individuals from the audience will be given a total of 5 minutes to speak on specific items 

listed on today’s agenda.  Those testifying should identify themselves for the official record. 
 

3. Approval of the minutes from the JPA meeting held May 3, 2013 (Chair Beutler) 

 (Staff recommendation is for the JPA Board to approve the minutes as presented) 

 

4. Approval of April 2013 Payment Registers (Steve Hubka) 

 Public Comment 

 (Staff recommendation is for the JPA Board to approve the payment registers) 

 

5. Review of April 2013 Expenditure Reports (Steve Hubka) 

 Public Comment 

 

6. West Haymarket Progress Report (Paula Yancey) 

 Public Comment 

 

7. WH 13-44 Resolution authorizing the Chairperson of the West Haymarket Joint Public Agency, 

on behalf of the JPA, to enter into a DAS Concession Agreement with Concourse 

Communications Group LLC to provide a neutral host Distributed Antenna System throughout 

Pinnacle Bank Arena to support cellular services providers. (Paula Yancey)  

 Public Comment 

 (Staff recommendation is for the JPA Board to approve the resolution) 

 

8. WH 13-45 Resolution to approve the Aerial Lifts Equipment Contract with NMC, Inc. to provide 

for the procurement and delivery of the Articulating Boom Lift, including instruction and 

training, pursuant to Bid No. 13-109. (Canda Jellenc)  

 Public Comment 

 (Staff recommendation is for the JPA Board to approve the resolution) 

 

9. WH 13-46 Resolution to approve the Aerial Lifts Equipment Contract with OER Services, LLC 

to provide for the procurement and delivery of two aerial lifts, including instruction and training, 

pursuant to Bid No. 13-109. (Canda Jellenc)  

 Public Comment 

 (Staff recommendation is for the JPA Board to approve the resolution) 

 



*If conflicting meeting ends early, this meeting will be held in City Council Chambers Room 112 

 

10. WH 13-47 Resolution to approve the Portable Concession Carts Contract with Carts of Colorado, 

Inc. to provide for the procurement, delivery and installation of the portable concession carts, 

pursuant to Bid No. 13-094. (Canda Jellenc)  

 Public Comment 

 (Staff recommendation is for the JPA Board to approve the resolution)  

 

11. WH 13-48 Resolution to approve an Allowable Fill Restriction Agreement between the City of 

Lincoln and the West Haymarket Joint Public Agency to treat the proposed Breslow Ice Center 

site, the City’s 901 Building site and the West Haymarket Parking Lot and Festival Space as a 

single development area and to define the maximum amount of fill allowed on each site. (Dan 

Marvin)  

 Public Comment 

 (Staff recommendation is for the JPA Board to approve the resolution) 

 

12. WH 13-49 Resolution authorizing the Chairperson of the West Haymarket Joint Public Agency, 

on behalf of the JPA, to enter into a Storage Space Lease Agreement with TDP Phase One LLC 

and TDP Phase Two LLC (collectively “TDP”) for TDP’s lease of Storage Room 104 in the JPA 

Deck 1 Parking Garage. (Dan Marvin)  

 Public Comment 

 (Staff recommendation is for the JPA Board to approve the resolution) 

 

13. Set Next Meeting Date:  Friday, June 14, 2013 at 3:00 p.m. in Room 303* 

 

14. Motion to Adjourn 
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WEST HAYMARKET JOINT PUBLIC AGENCY (JPA) 

Board Meeting 

May 3, 2013 
 

 

Meeting Began At: 9:33 A.M. 

 

Meeting Ended At: 10:00 A.M. 

 

Members Present: Chris Beutler, Eugene Carroll, Tim Clare 

 

 

Item 1 -- Introductions and Notice of Open Meetings Law Posted by Door 

 

Chair Beutler opened the meeting with introduction of the Board members.  He advised that the open 

meetings law posted at the back of the room is in effect. 

 

Item 2 -- Public Comment and Time Limit Notification 

 
Public comment is welcome.  Beutler stated that individuals from the audience will be given a total of five 

minutes to speak on specific items listed on today’s agenda.  Those testifying should identify themselves for 

the official record and sign in. 

 

Item 3 -- Approval of the minutes from the JPA meeting held April 18, 2013 

 

Beutler asked for corrections or changes to the minutes of the April 18, 2013 meeting.  Being none, 

Carroll moved approval of the minutes.  Clare seconded the motion.  Motion carried 3-0. 

 

Item 4 -- WH 13-41 Resolution to waive the Joint Public Agency’s option to extend the 

commencement date for payment of the District Energy Corporation’s Demand Charge -- 

Facilities Financing under the Energy Services Agreement with District Energy Corporation from 

September 1, 2013 to September 1, 2014. (Dan Marvin/Michael Rogers) 

 

Dan Marvin, Secretary for West Haymarket JPA, explained that this resolution changed a date.  The 

District Energy Power Plant will provide heating and cooling for the arena, as well as some of the 

buildings south of the arena.  When originally before the District Energy Board a number of years ago, 

we were asked for an opening date and we gave them September 2013.  They built in to the agreement, 

which we adopted, some flexibility to start service later than that date, which was prudent at the time.  

Now that we are closer to the opening date of the arena, we propose to amend the original resolution to 

put the start date at no later than September 1, 2013. 

 

Mike Rogers, Gilmore Bell Bond Council, explained that the Energy Service Agreement contains a 

provision that provides that the demand charge facilities financing will commence no earlier than 

September 1, 2013.  However, it gives the JPA the option of extending that date to September 1, 2014.  

Before DEC moves forward with their financing to allow them to begin billing the JPA this September 

and for stability of their financing, the option to move that date is asked to be waived by the JPA.  This 

will allow certainty as to when the DEC can start imposing the demand charge facilities financing fee as 

a component of the overall billing for heating and cooling of the arena facility. 
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Clare asked for clarification on how this affects the financing date.  Marvin explained that originally 

there was flexibility to extend the date by one year.  Now that District Energy is prepared to do the final 

financing for this project, we need to lock in the specific date.  This would remove the ability to delay 

the start date for the arena by just setting it at September 1, 2013.  If this were deferred for a year, we 

would incur approximately $75 million of interest within the financing increasing the overall project 

cost, plus approximately $600,000 more for the financing on the interest over a 30-year period.  So, now 

that we know when the arena will be open, we want to lock in the date so they can finalize their 

financing.  Continuing in response to Clare, Marvin explained this does not extend the financing and the 

first payment would be due September 1, 2013.  Rogers agreed that facilities financing would be due 

September 1, which is when the facilities interest will start.  This does not extend the debt out another 

year. 

 

Jane Kinsey, Watchdogs of Lincoln Government, asked if this will affect taxpayer money at any point.  

Beutler responded that it saves taxpayer money.  Marvin concurred stating that by allowing this to be 

locked in it allows for an opportune time and certainty of what the payments will be.  Because of lower 

interest rates, a firm date, and by creating solid private customers in the Traction Project and Project 

Oscar; we believe we have created savings above what was expected a year or two ago.  The overall 

project will be less expensive by not rolling the cost of the interest into the building. 

 

Carroll moved approval and Clare seconded the motion.  Motion passed 3-0. 

 

Item 5 -- WH 13-42 Resolution to approve the Agreement with Hausmann/Dunn, a joint venture, 

to provide construction manager at risk preconstruction and construction phase services for 

Precast Parking Deck Nos. 2 and 3. (Paula Yancey) 

 

Paula Yancey, PC Sports, reported that this resolution was to approve Hausmann Construction and J.E. 

Dunn Construction to serve as construction manager at risk for Parking Decks 2 and 3.  They were 

selected through the CM at Risk process with the Purchasing Department.  Based on proposals, 

interviews, and how they are performing on the Deck 1 construction Hausmann/Dunn is the 

recommended selected proposal.  The contract follows the Deck 1 contract.  The initial preconstruction 

fee is $31,173.  They will work with Davis Design to go through the bid package process in order to 

develop a GMP (guaranteed maximum price) later this year. 

 

Upon Clare’s questioning, Beutler asked for clarification on the numbers assigned to the parking decks 

within the resolution.  Yancey responded they are Deck Nos. 2 and 3.  The resolution with WH13-42 

incorrectly refers to Deck Nos. 1 and 2.  Rod Confer, City Attorney, confirmed the resolution should be 

amended to correct the numbers to 2 and 3. 

 

Kinsey asked if the amount is the same or larger than for Deck 1.  Yancey explained that the only 

amount being approved today is for the preconstruction services, which is a little higher since it is for 

two parking decks.  Kinsey asked Yancey to provide the difference in the cost to her.  Responding to 

Kinsey’s question on the duties, Yancey explained it would be similar to all the duties for construction at 

risk managers.  Those duties would be to construct the parking decks through the CM process where 

they put out requests for proposals for subcontractors, provide the JPA a GMP for the construction, and 

then construct the garage.  The GMP has not been determined and will be before the Board later.  The 

only cost before the Board today is for preconstruction services for $31,173.  Clare clarified there is 

approximately 940 spaces in Deck 1 and substantially more in these two decks.  Yancey confirmed 

approximately 700 for Deck 2 and 900 for Deck 3.  Kinsey asked if this was in the original budget.  

Yancey responded it was part of the budget for Decks 2 and 3 approved previously by the JPA. 
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Clare requested a summary of the process.  Confer detailed that there is a State statute that allows the 

City or JPA to enter into a construction manager at risk contract.  That is quite detailed as to the 

requirements.  The City has adopted that procedure and, therefore, it applies to the JPA in an 

administrative regulation that sets for the statutory requirements.  Initially, a list is formulated of 

qualified companies.  Then a request for proposals is sent out to those companies.  If they choose to 

participate in the process, they submit responses.  Then there is a committee established to review the 

responses and make a recommendation to the Mayor.  The Mayor then selects the most qualified 

company that fills the requirements of the project.  That is the process used for the contract before the 

Board.  There is an opportunity for protests if someone believes there is some impropriety in the 

process.  The protest deadline has passed on this contract. 

 

Beutler asked legal counsel to provide guidance as to the correct process for approval on this resolution.  

Confer provided a substitute resolution correcting the deck numbers in the original resolution.  Beutler 

stated, without objection, they would substitute the corrected resolution and consider that in the matter 

before the Board.  There were no objections.  Clare reviewed the new resolution.  It was then projected 

for public view with Confer pointing out the changes that were made.  Rick Peo, City Attorney’s office, 

confirmed for Beutler that the reference to Parking Deck 1 in line 7 was correct.  Beutler asked for any 

additional public comment on the substitute resolution. 

 

Kinsey asked if there was a price listed.  Beutler explained there was not a price established for the 

construction yet. 

 

Carroll moved approval of the substituted resolution.  Clare seconded the motion.  Motion carried 3-0. 

 

Item 6 -- WH 13-43 Resolution to approve Customer Energy Services Agreement with Project 

Oscar LLC for the delivery of thermal energy to the Project Oscar LLC premises located on the 

southwest corner of Canopy Drive and P Streets. (Dan Marvin/Chris Connolly) 

 

Item temporarily held over to a future meeting. 

 

Item 7 -- Set Next Meeting Date 

 

The next meeting date is set for Thursday, May 16, 2013 at 3:00 p.m. in City Council Chambers Room 

112. 

 

Item 8 -- Motion to Adjourn 

 

Carroll made a motion to adjourn the meeting.  Clare seconded the motion.  The meeting adjourned at 

10:00 a.m. 

 

 

 

 

    Prepared by: Pam Gadeken, Public Works and Utilities 
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West Haymarket Joint Public Agency 
Payment Register 

4/1/2013 through 4/30/2013 

Vendor 
Number Name 

76881 Windstream 
98642 Information Services 
36863 General Excavating 
38391 Lincoln Journal Star 
53356 Lincoln Electric System 
53356 Lincoln Electric System 
53356 Lincoln Electric System 
98079 Black Hills Energy 
77921 County/City Property Management 
38391 Lincoln Journal Star 
53356 Lincoln Electric System 
98079 Black Hills Energy 

196867 Terracon Consultants Inc 
320143 Hawkins Construction 
320143 Hawkins Construction 
593485 Thought District Inc 
594458 Ronco Construction Company Inc 
596579 SMG 
596579 SMG 
596579 SMG 
596579 SMG 
596579 SMG 
596877 Olsson Associates 
596877 Olsson Associates 
596877 Olsson Associates 
596877 Olsson Associates 
596877 Olsson Associates 
596877 Olsson Associates 
602078 Hausmann-Dunn, a Joint Venture 

77921 County/City Property Management 
108417 Citizen Information Center 
125330 NECO Inc 

38391 Lincoln Journal Star 

Remark 

Billing Number 402-477-6387 
01/13 Data Processing 
#870951,Work of 1/13-3/9/13 
Cust#60016059 
605 N 8th St, Pk Lot Lgh 
605 N 8th St, Pk Lot Lgh 
605 N 8th St, Pk Lot Lgh 
510 N St 
CITY CONTROLLER-JPA 
Cust#60016059,Bid 13 108 
200 N 7th, 2/27-3/26/13 serv 
525 N St, 2/19-3/20/13 
Inspecting through 3/2/13 
Canopy Renov to 3/31/13 
Improvs,3/3-3/16/13 
Website Management 2013-03 
Final on Amtrak Station 
Cust#000889,Nov airfare,Beneve 
Cust#000889,Nov travel,Bene,Ga 
Cust#000889,IEBA Conf,Pollstar 
Nov'12 consulting fee 
Cust#000889,IMG,PBA,Savor,etc. 
Design work,2/3-3/9/13 
Design work, 2/3-3/9/13 
Design work,2/3-3/9/13 
Design work, 2/3-3/9/13 
Design work,2/3-3/9/13 
Design work, 2/3-3/9/13 
Parking Deck 1 to 2/28/13 
March 2013 Amtrak Station 
WHJPA Video 3/7/13, 3/22/13 
Apr-Jun 13 Alarm Services 
Cust#60016059 

38391 Lincoln Journal Star Cust 60016059 
40310 Commonwealth Electric Co of the Midwe Fiber work to 3/19/13 
53356 Lincoln Electric System 510 N St 
83037 AmSan LLC Account 493701 Order 5605084 

320143 Hawkins Construction Parking lot,3/17-3/30/13 
320143 Hawkins Construction Improvments,3/10-3/30/13 
598263 PC Sports LLC March, 2013 Program mgmt 
598263 PC Sports LLC March,2013 Addendum 2 work 
598263 PC Sports LLC March'2013 Arena mgmt 

82368 State of Nebraska Monitoring #0637,Feb,2013 
97885 Copy Services Customer 595381 
98642 Information Services 

102154 Public Building Commission 
102154 Public Building Commission 

35692 Gregg Electric Company 
37233 Olsson Associates 
53356 Lincoln Electric System 
53356 Lincoln Electric System 

222586 Don Herz 
249308 DLR Group Inc 

02/13 Data Processing 
Finance- Mark L 04/13 
Finance- Mark L 04/13 
WESTHA work order 111309 
Deck#l testing,2/3-3/9/13 
525 N St, 3/5-4/2/13 
601 N St,2,3/5-4/2/13 
Services for March 2013 
Feb,2012 Arena services 

Project Description 
Do Doc 
Ty Number 

06095 W Haymarket O & M PV 1439921 
06095 W Haymarket O & M PV 1439107 

870951 WH ITS & Dynamic Message Signs OV 1438329 
870100 WH Arena PV 1439505 

06095 W Haymarket O & M PV 1439104 
06095 W Haymarket O & M PV 1439105 
06095 W Haymarket O & M PV 1439919 
06095 W Haymarket O & M PV 1439106 
06095 W Haymarket 0 & M PV 1441628 

870951 WH ITS & Dynamic Message Signs PV 1441407 
870305 WH Core Area Roadway & Utility PV 1441409 
870305 WH Core Area Roadway & Utility PV 1441406 
870100 WH Arena OV 1441388 
870402 WH Canopy Phase II OV 1441382 
870201 WH HymktPkLot,FestSp&PedGrdStr OV 1441385 

06095 W Haymarket 0 & M PV 1441630 
870906 WH Amtrak Station OV 1441387 
870100 WH Arena 
870100 WH Arena 
870100 WH Arena 
870100 WH Arena 

PV 1441404 
PV 1441405 
PV 1441410 
ov 1441411 

870100 WH Arena PV 1441463 
870307 WH Streetscape OV 1441399 
870201 WH HymktPkLot,FestSp&PedGrdStr OV 1441399 
870000 WH General Coordination OV 1441399 
870951 WH ITS & Dynamic Message Signs OV 1441399 
870202 WH Parking Garage #1 OV 1441399 
870305 WH Core Area Roadway & Utility ov 1441399 
870202 WH Parking Garage #1 OV 1441383 

06095 W Haymarket 0 & M PV 1442755 
06095 w Haymarket O & M PV 1442759 
06095 W Haymarket 0 & M PV 1442761 

870100 WH Arena PV 1442721 
870100 WH Arena PV 1442724 
870951 WH ITS & Dynamic Message Signs OV 1442774 

06095 W Haymarket 0 & M PV 1442753 
06095 W Haymarket 0 & M PV 1442757 

870201 WH HymktPkLot,FestSp&PedGrdStr OV 1442765 
870305 WH Core Area Roadway & Utility OV 1442770 
870000 WH General Coordination OV 1442751 
870001 WH General Coordination P2 OV 1442751 
870100 WH Arena 
870602 WH Voluntary Clean-up 

06095 W Haymarket O & M 
06095 W Haymarket 0 & M 
06095 W Haymarket O & M 
06095 W Haymarket 0 & M 
06095 w Haymarket O & M 

870202 WH Parking Garage #1 
870305 WH Core Area Roadway 
870305 WH Core Area Roadway 

06095 W Haymarket O & M 
870100 WH Arena 

ov 1442751 
Program PV 1444963 

PV 1444539 
PV 1444541 
PV 1444543 
PV 1444543 
PV 1444535 
ov 1444931 

& Utility PV 1444964 
& Utility PV 1444965 

PV 1444546 
ov 1444847 

Amount 

Page 
Date 

94.04 
165.94 

56,751.39 
18.65 
60.04 
63.86 
57.20 

365.39 
147.00 

19.22 
269.30 
153.82 

26,888.01 
75,786.25 

107,164.70 
2,000.00 

17,239.03 
1,113.40 

418.25 
3,158.61 
5,000.00 
1,024.33 

25,854.63 
99,182.72 
19,680.92 
19,603.97 
21,897.25 
74,007.32 

1,406,375.00 
344.79 
112.50 
102.60 

18.65 
15.83 

32,000.00 
249.02 

70.20 
707,643.77 

61,469.55 
68,050.00 
10,000.00 
30,450.00 

958. 96 
23.91 

165.94 
52.24 

204.62 
637.28 

3,610.75 
197.30 

58.10 
1,113.75 

112,500.00 

1 
- 05/06/13 

Payment 
Date 

04/03/13 
04/03/13 
04/04/13 
04/04/13 
04/04/13 
04/04/13 
04/04/13 
04/04/13 
04/10/13 
04/11/13 
04/11/13 
04/11/13 
04/11/13 
04/11/13 
04/11/13 
04/11/13 
04/11/13 
04/11/13 
04/11/13 
04/11/13 
04/11/13 
04/11/13 
04/11/13 
04/11/13 
04/11/13 
04/11/13 
04/11/13 
04/11/13 
04/11/13 
04/17 /13 
04/17 /13 
04/17/13 
04/18/13 
04/18/13 
04/18/13 
04/18/13 
04/18/13 
04/18/13 
04/18/13 
04/18/13 
04/18/13 
04/18/13 
04/24/13 
04/24/13 
04/24/13 
04/24/13 
04/24/13 
04/25/13 
04/25/13 
04/25/13 
04/25/13 
04/25/13 
04/25/13 

Payment 
Number 

490873 
490874 

60668 
60671 
60682 
60682 
60682 
60713 

491327 
60810 
60819 
60871 
60892 
60905 
60905 
60945 
60949 
60954 
60954 
60954 
60954 
60954 
60956 
60956 
60956 
60956 
60956 
60956 
60967 

491736 
491737 
491738 

61000 
61000 
61002 
61007 
61026 
61078 
61078 
61138 
61138 
61138 

492209 
492210 
492211 
492212 
492212 

61175 
61180 
61195 
61195 
61259 
61263 



Vendor 
Number Name 

249308 DLR Group Inc 
249308 DLR Group Inc 
249308 DLR Group Inc 
249308 DLR Group Inc 
249308 DLR Group Inc 
249308 DLR Group Inc 
249308 DLR Group Inc 
594773 Alfred Benesch & Company 
594773 Alfred Benesch & Company 
594773 Alfred Benesch & Company 
596608 M A Mortenson Company 
599315 Legends Sales & Marketing LLC 

Grand 
total 

Remark 

West Haymarket Joint Public Agency 
Payment Register 

4/1/2013 through 4/30/2013 

Project Description 
------------------------------ ------- ------------------------------
Feb, 2013 WorkArea LNC 870100 WH Arena 
Feb,2013 Ramp & Elev Plaza 870100 WH Arena 
Feb,2013 Signage Cattl Lyon 870100 WH Arena 
Mar,2013 Arena services 870100 WH Arena 
Mar,2013 Ded Wrk Area LNC 870100 WH Arena 
Mar,2013 Ramp & Elev Plaza 870100 WH Arena 
Mar,2013 Signage Cattl Lyon 870100 WH Arena 

870602 WH Voluntary Clean-up Program 
870604 WH Other/Miscellaneous 
870603 WH Environmental Contngy Pln 

March 2013 GMP Work 870100 WH Arena 
Mar,2013 retainer + exps 870100 WH Arena 

Do Doc 
Ty Number 

-------

OV 1444849 
ov 1444852 
ov 1444855 
ov 1444857 
ov 1444858 
ov 1444873 
ov 1444874 
ov 1445272 
ov 1445272 
ov 1445272 
ov 1445190 
OV 1444923 

Amount 

Page 
Date 

---------------
1,504.60 
2,707.98 
5,831.51 

112,500.00 
1,504.59 
2,707.98 

14,421.15 
12,875.17 
11,387.00 

5,959.50 
7,619,361.00 

20,318.71 
---------------

10,805,689.19 

2 

- 05/06/13 

Payment Payment 
Date Number 

-------- -------

04/25/13 61263 
04/25/13 61263 
04/25/13 61263 
04/25/13 61263 
04/25/13 61263 
04/25/13 61263 
04/25/13 61263 
04/25/13 61297 
04/25/13 61297 
04/25/13 61297 
04/25/13 61302 
04/25/13 61310 



Description Fund Project 
------------------------------ -------

Design Engineering 00951 870000 
Design Engineering 00951 870201 
Construction Engineering 00951 870302 
Design Engineering 00951 870302 
Design Engineering 00951 870305 
Design Engineering 00951 870307 
Design Engineering 00951 870951 
Design Engineering 00951 870000 
Design Engineering 00951 870201 
Design Engineering 00951 870302 
Design Engineering 00951 870305 

Grand 
total 

West Haymarket Joint Public Agency 
Public Works Engineering Costs 

4/1/2013 through 4/30/2013 

Do 
Description Ty 

------------------------------
WH General Coordination EU 
WH HymktPkLot,FestSp&PedGrdStr EU 
WH "M"&"N" St, 7th to 10th St EU 
WH "M"&"N" St,7th to 10th St EU 
WH Core Area Roadway & Utility EU 
WH Streetscape EU 
WH ITS & Dynamic Message Signs EU 
WH General Coordination EU 
WH HymktPkLot,FestSp&PedGrdStr EU 
WH "M"&"N" St,7th to 10th St EU 
WH Core Area Roadway & Utility EU 

Page 1 
Date - 05/06/13 

Document 
Number Object Sub Amount G/L Date 

-------- --------------- --------
362526 6153 130 1,514.52 04/04/13 
362526 6153 130 233.00 04/04/13 
362526 6153 320 197.82 04/04/13 
362526 6153 130 116.51 04/04/13 
362526 6153 130 233.00 04/04/13 
362526 6153 130 77.86 04/04/13 
362526 6153 130 31.13 04/04/13 
363372 6153 130 1,106.77 04/18/13 
363372 6153 130 116.51 04/18/13 
363372 6153 130 320.76 04/18/13 
363372 6153 130 233.00 04/18/13 

---------------

4,180.88 



83410 

MARK 
REP10 951 

00951 West Haymarket Capital Proj 

70090 West Haymarket Park 

870000 WH General Coordination 

70090 West Haymarket Park 

70091 Arena 

870100 WH Arena 

870101 WH Arena Contingency 

870203 WH Arena Parking Garage 

70091 Arena 

70092 Parking 

870201 WH HymktPkLot,FestSp&PedGrdStr 

870202 WH Parking Garage #1 

870204 WH Parking Garage #2 

70092 Parking 

70093 Roads 

870301 WH Charleston Bridge/Roadway 

870302 WH nMn&nNTI St,7th to 10th St 

870303 WH USPS Parking Lot Reconstctn 

870304 WH 10th & Salt Creek Road Impr 

870305 WH Core Area Roadway & Utility 

870306 WH Traffic Analysis 

870307 WH Street scape 

870308 WH Sun Valley Blvd & West non 

70093 Roads 

City of Lincoln, NE 

West Haymarket Joint Public Agency 

Job Cost Report 

As of April 30, 2013 

Total 

Budget 

6,674,522 

--------------
6,674,522 

178,079,903 

6,643,925 

726,438 

--------------

185,450,266 

14,983,049 

14,234,442 

207,036 

--------------

29,424,527 

258,985 

3,432,807 

698,178 

3,444,647 

15,914,406 

78,170 

425,638 

29,370 

--------------
24,282,201 

Expend. 

5,704,173 

--------------
5,704,173 

136,675,500 

618,767 

--------------

137,294,267 

6,357,146 

9,117,173 

203,219 

--------------
15,677,538 

252,015 

3,433,459 

696,054 

3,436,721 

11,059,377 

72,009 

392,143 

23,682 

--------------
19,365,460 

Encumb. 

866,711 

--------------
866,711 

41,483,636 

107,028 

--------------

41,590,664 

8,459,457 

4,904,559 

3,817 

--------------
13,367,833 

5,439 

4,209,214 

14,604 

5,689 

--------------
4,234,946 

Available 

Balance 

103,638 

--------------
103,638 

79,233-

6,643,925 

643 

--------------

6,565,335 

166,446 

212,710 

--------------
379,156 

6,970 

6,091-

2,124 

7,926 

645,815 

6,161 

18,891 

1-

--------------
681,795 

Accounts 

Receivable 

--------------

--------------

--------------

--------------

1 

05/06/13 

08:10:37 

Adjusted 

Avail Bal 

103,638 

--------------
103,638 

79,233-

6,643,925 

643 

--------------
6,565,335 

166,446 

212,710 

--------------
379,156 

6,970 

6,091-

2,124 

7,926 

645,815 

6,161 

18,891 

1-

--------------
681,795 
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00951 West Haymarket Capital Proj 

70094 Pedestrian Ways 

70094 

70095 

70095 

70096 

70096 

870401 WH Plaza 

870402 WH Canopy Phase II 

Pedestrian Ways 

Utilities 

870501 WH Sanitary Sewer Relocation 

870502 WH Fiber Optic Comm & Other 

Utilities 

Environmental 

870601 WH NDEQ T-200 

870602 WH Voluntary Clean-up Program 

870603 WH Environmental Contngy Pln 

870604 WH Other/Miscellaneous 

870605 WH Canopy Phase I-Lead Abatemt 

Environmental 

70097 Dirt Moving 

70097 

870701 WH Stmwtr Mtgtn-Sth&WstOf BNSF 

870703 WH Initial Haymarket Site Prep 

870704 WH Other Stormwater Mitigation 

Dirt Moving 

70098 TIF Improvements 

870800 WH TIF Improvements 

70098 TIF Improvements 

City of Lincoln, NE 

West Haymarket Joint Public Agency 

Job Cost Report 

As of April 30, 2013 

Total 

Budget Expend. Encumb. 

1,424,060 

1,424,060 

1,492,905 

506,035 

1,998,940 

2,413,851 

1,157,029 

2,315,878 

926,292 

6,813,050 

6,063,449 

6,063,449 

616,445 

616,445 

1,492,905 

506,035 

1,998,940 

1,599,461 

992,321 

1,291,699 

655,513 

4,538,994 

6,089,662 

6,089,662 

740,029 

740,029 

4,942 

244,399 

54,183 

33,904 

337,428 

6,268 

6,268 

Available 

Balance 

67,586 

67,586 

809,448 

79,691-

969,996 

236,875 

1,936,628 

32,481-

32,481-

Accounts 

Receivable 

2 

05/06/13 

08:10:37 

Adjusted 

Avail Bal 

67,586 

67,586 

809,448 

79,691-

969 J 996 

236,875 

1,936,628 

32, 4 81.-

32,481-
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70099 Site Purchase 

870901 WH BNSF Land Acquisition 

870902 WH Alter Site Purchase 

870903 WH Jaylynn Site Purchase 

870904 WH UP Site Purchase 

870905 WH BNSF Const, Rehab, Reloc 

870906 WH Amtrak Station 

870907 WH UP Track Mod West of Bridge 

870908 WH Other Private Prop Acqstns 

70099 Site Purchase 

70100 Other Costs 

870951 WH ITS & Dynamic Message Signs 

870952 WH Community Space & Civic Art 

70100 Other Costs 

70105 Bond Related Costs 

870975 WH Miscellaneous 

870976 WH Line of Credit 

870977 WH Series 1 JPA Debt 

870978 WH Series 2 JPA Debt 

870979 WH Series 3 JPA Debt 

870980 WH Series 4 JPA Debt 

70105 Bond Related Costs 

00951 West Haymarket Capital Proj 

City of Lincoln, NE 

West Haymarket Joint Public Agency 

Job Cost Report 

As of April 30, 2013 

Total 

Budget 

1,060,419 

4,846,286 

1,700,176 

1,326,248 

47,695,867 

2,367,186 

1,225,232 

2,264,241 

--------------
62,485,655 

1,826,827 

1,500,000 

--------------
3,326,827 

528,317 

53,227 

1,535,168 

1,221,802 

577,661 

1,243,825 

--------------
5,160,000 

--------------
333,103,497 

Expend. 

1,060,419 

4,544,813 

1,700,206 

1,326,248 

47,671,699 

2,368,862 

1,225,232 

2,214,227 

--------------
62,111,706 

345,001 

148,215 

--------------
493,216 

53,227 

1,535,168 

1,221,802 

577,661 

1,243,825 

--------------
4,631,683 

--------------
258,522,084 

Encumb. 

599 

--------------

599 

198,825 

235,570 

--------------

434,395 

--------------

--------------
61,578,873 

Available 

Balance 

301,473 

30-

24,168 

2,275-

50,014 

--------------
373,350 

1,283,001 

1,116,215 

--------------
2,399,216 

528,317 

--------------
528,317 

--------------
13,002,540 

Accounts 

Receivable 

--------------

--------------

--------------

--------------

3 

05/06/13 

08:10:37 

Adjusted 

Avail Bal 

301,473 

30-

24,168 

2,275-

50,014 

--------------
373,350 

1,283,001 

1,116,215 

--------------
2,399,216 

528,317 

--------------

528,317 

--------------

13,002,540 
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00951 West Haymarket Capital Proj 

70090 West Haymarket Park 

870001 WH General Coordination P2 

70090 West Haymarket Park 

70092 Parking 

870205 WH Parking Garage #2 P2 

870206 WH Parking Garage #3 P2 

70092 Parking 

70105 Bond Related Costs 

870981 WH Series 5 JPA Debt P2 

70105 Bond Related Costs 

00951 West Haymarket Capital Proj 

City of Lincoln, NE 

West Haymarket Joint Public Agency 

Job Cost Report-Phase II 

As of April 30, 2013 

Total 

Budget 

360,000 

360,000 

12,365,000 

14,570,000 

26,935,000 

422,598 

422,598 

27,717,598 

Expend. 

30,000 

30,000 

15,334 

15,334 

45,334 

Encumb. 

330,000 

330,000 

751,372 

751,372 

1,081,372 

Available 

Balance 

12,365,000 

13,803,294 

26,168,294 

422,598 

422,598 

26,590,892 

Accounts 

Receivable 

1 

05/06/13 

08:10:38 

Adjusted 

Avail Bal 

12,365,000 

13,803,294 

26,168,294 

422,598 

422,598 

26,590,892 
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00950 
06095 

West Haymarket Reven 
W Haymarket O & M 

00950 West Haymarket Revenue 
06095 W Haymarket O & M 

11 Materials & Supplies 
5221 Office Supplies 
5261 Postage 
5323 Bldg Maint Supplies 

11 Materials & Supplies 

12 Other Services & Charges 
5621 Misc Contractual Services 
5624 Auditing Service 
5631 Data Processing Service 
5633 Software 
5643 Management Services 
5683.04 Snow Removal 
5683.05 Fire Alarm Monitor 
5762 Photocopying 
5763 Printing 
5794 Public Officials 
5821 Electricity - Bldg & Grnds 
5825 Natural Gas 
5829 Telephone 
5830 Water 
5856 City Share Linc Center Main 
5862 Grounds Maintenance 
5870 Other Bldg Maintenance 
5928 Rent of Co/City Bldg Space 
5931 Parking Rent Bldg Comm 
5952 Advertising/Media Serv 
5993 Fees Paid to State of NE 

12 Other Services & Charges 

06095 W Haymarket O & M 

City of Lincoln, NE 
West Haymarket Joint Public Agency 

Operating Expenditure Report 
As of April 30, 2013 

ORIGINAL 
BUDGET 

250 
2,000 

560 
-------------

2,810 

454,945 
15,500 

6,992 
1,100 

53,000 

500 
500 
500 

27,000 
4,000 

1,200 
6,000 

4,000 
2,456 

627 
2,850 

-------------
581,170 

-------------
583,980 

REAP PROP 
& P/Y ENC 

-------------

-------------

-------------

BUDGET 
REVISIONS 

----------

----------

----------

TOTAL 

250 
2,000 

560 
---------------

2,810 

454,945 
15,500 

6,992 
1,100 

53,000 

500 
500 
500 

27,000 
4,000 

1,200 
6,000 

4,000 
2,456 

627 
2,850 

---------------
581,170 

---------------
583,980 

YTD 
EXPEND 

92 
519 
159 

---------------
770 

233,284 
16,543 

1,328 

32,000 
2,014 

308 
269 
121 

3,570 
1,672 

749 
203 

1,087 
2,367 
3,042 
1,637 

418 
743 

20 
---------------

301,375 

---------------
302,145 

1 
05/06/13 
08:09:47 

AVAILABLE 
BALANCE 

158 
1,481 

401 
-------------

2,040 

221,661 
1,043-
5,664 
1,100 

21,000 
2,014-

192 
231 
379 

27,000 
430 

1,672-
451 

5,797 
1,087-
2,367-

958 
819 
209 

2,107 
20-

-------------
279,795 

-------------
281,835 
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00950 
195011 

West Haymarket Reven 
JPA 2010A Debt Servi 

195011 JPA 2010A Debt Servic 
15 Debt Service 

6233 Bd Trustee Pmt-Serv Chg 
6235 Bd Trustee Pmt-Interest 

15 Debt Service 

195011 JPA 2010A Debt Servic 

City of Lincoln, NE 
West Haymarket Joint Public Agency 

Operating Expenditure Report 

ORIGINAL 
BUDGET 

524 
4,651,510 

4,652,034 

4,652,034 

As of April 30, 2013 

REAP PROP 
& P/Y ENC 

BUDGET 
REVISIONS TOTAL 

524 
4,651,510 

4,652,034 

4,652,034 

YTD 
EXPEND 

524 
2,325,755 

2,326,279 

2,326,279 

2 
05/06/13 
08:09:47 

AVAILABLE 
BALANCE 

2,325,755 

2,325,755 

2,325,755 
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MARK 
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00950 
195021 

West Haymarket Reven 
JPA 2010B/C Debt Ser 

195021 JPA 2010B/C Debt Serv 
15 Debt Service 

6233 Bd Trustee Prnt-Serv Chg 
6235 Bd Trustee Prnt-Interest 

15 Debt Service 

195021 JPA 2010B/C Debt Serv 

City of Lincoln, NE 
West Haymarket Joint Public Agency 

Operating Expenditure Report 

ORIGINAL 
BUDGET 

1,048 
5,874,322 

5,875,370 

5,875,370 

As of April 30, 2013 

REAP PROP 
& P/Y ENC 

BUDGET 
REVISIONS TOTAL 

1,048 
5,874,322 

5,875,370 

5,875,370 

YTD 
EXPEND 

848 
2,937,161 

2,938,009 

2,938,009 

3 
05/06/13 
08:09:47 

AVAILABLE 
BALANCE 

200 
2,937,161 

2,937,361 

2,937,361 



83410 
MARK 
JPAADMIN 

00950 
195031 

West Haymarket Reven 
JPA 2011 Debt Servic 

195031 JPA 2011 Debt Service 
15 Debt Service 

6233 Bd Trustee Pmt-Serv Chg 
6235 Bd Trustee Pmt-Interest 

15 Debt Service 

195031 JPA 2011 Debt Service 

00950 West Haymarket Revenue 

City of Lincoln, NE 
West Haymarket Joint Public Agency 

Operating Expenditure Report 

ORIGINAL 
BUDGET 

424 
4,591,688 

4,592,112 

4,592,112 

As of April 30, 2013 

REAP PROP 
& P/Y ENC 

BUDGET 
REVISIONS 

15,703,496 

TOTAL 

424 
4,591,688 

4,592,112 

4,592,112 

15,703,496 

YTD 
EXPEND 

2,295,844 

2,295,844 

2,295,844 

7,862,277 

4 
05/06/13 
08:09:47 

AVAILABLE 
BALANCE 

424 
2,295,844 

2,296,268 

2,296,268 

7,841,219 



WH 13-44 Introduce:  5-16-13

RESOLUTION NO. WH- __________

BE IT RESOLVED by the Board of Representatives of the West Haymarket Joint Public1

Agency:2

That the Chairperson of the Board of Representatives is hereby authorized to execute, on3

behalf of the West Haymarket Joint Public Agency, a DAS Concession Agreement between the4

West Haymarket Joint Public Agency and Concourse Communications Group, LLC5

(“Concourse”) substantially in the form attached hereto with such revised exhibits and other6

minor changes to the Agreement as shall be approved by the Chairperson and Legal Counsel for7

the West Haymarket Joint Public Agency.  The Agreement provides for Concourse to install a8

neutral host Distributed Antenna System throughout Pinnacle Bank Arena to support cellular9

services providers.10

Adopted this _____ day of _________________, 2013.11

Introduced by:

___________________________________

Approved as to Form & Legality: West Haymarket Joint Public Agency
Board of Representatives

_________________________________ ___________________________________
Legal Counsel for Chris Beutler, Chair
West Haymarket Joint Public Agency

___________________________________
Tim Clare

___________________________________
Eugene Carroll
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DAS CONCESSION AGREEMENT 

THIS DAS Concession Agreement (the “Agreement”) entered into this ________ day of May, 2013, (the 
“Effective Date”) by and between the West Haymarket Joint Public Agency, located at 555 South 10th Street, 
Lincoln, NE 68508, hereinafter called “Licensor”, and Concourse Communications Group, LLC, a Delaware limited 
liability company located at 200 West Madison Street, Chicago, Illinois, 60606, hereinafter called "Concourse".  

WITNESSETH THAT: 

WHEREAS, Licensor is the owner of Pinnacle Bank Arena (the “Arena”) and desires to implement a neutral-
host Distributed Antenna System (“DAS”) throughout the Arena to support cellular service providers;  

WHEREAS, Licensor has caused to be prepared, in accordance with law, specifications, plans, Request for 
Proposals, and other documents for the design, construction, installation, operation and maintenance of the DAS, 
including DAS head-end equipment, carrier base transceiver station equipment, and other DAS components 
(collectively the “System”) to wit:  

Neutral Host Distributed Antenna System (DAS) 
Bid No. 12-294 

 
WHEREAS, Concourse, through its parent company Boingo Wireless, Inc., in response to such 

advertisement, has submitted to the Licensor, in the manner and at the time specified, a sealed proposal dated 
January 9, 2013 in accordance with the terms of said advertisement (the “Proposal”).  

WHEREAS, Licensor, in the manner prescribed by law, has publicly advertised, opened, examined, and 
canvassed the proposals submitted in response to such advertisement, and as a result of such canvass has 
determined and declared Concourse to be the best proposer to design, construct, install, operate and maintain the 
System and provide DAS Services. The bid opportunity detail, Request for Proposals, specifications, and Addendums 
1 – 6 (the “Bid Documents”), along with a copy of the Proposal are attached hereto as Exhibit A.  Collectively, the 
Proposal, the Bid Documents and the Other Contract Documents (defined below and attached as Exhibit D) are 
hereinafter referred to as the "Contract Documents". 

WHEREAS, Licensor desires Concourse, in accordance with the Contract Documents to design, construct, 
install, operate and maintain the System throughout the Arena on an exclusive basis, and Concourse is a world-class 
provider of such services and desires to provide such services to Licensor subject to the provisions of this 
Agreement;  

WHEREAS, in connection with the design and installation of the System, Licensor desires Concourse to 
install fiber cable to support a Wi-Fi system throughout the Arena, and Concourse desires to provide such services to 
Licensor subject to the provisions of this Agreement. 

WHEREAS, Concourse understands and acknowledges that American Recovery and Reinvestment Act 
(ARRA) tax-favored bonds will fund all or a portion of the System and therefore this Agreement is subject to the 
Davis-Bacon Act; and that Concourse is required to comply with the Contract clauses in 29 C.F.R. §5.5(a) which are 
made part of this Agreement.  

WHEREAS, Concourse understands and acknowledges that since future use of the site will be for a 
building, Concourse is required to pay Davis-Bacon Act prevailing wages in accordance with Building Construction 
Including Work on Industrial Sites General Wage Decision NE130058 dated 04/19/2013 ("NE58 Wage Decision"). 

WHEREAS, the NE58 Wage Decision is hereinafter referred to as the "Effective Wage Decision."  

WHEREAS, the use of the term “Contracting Officer” in 29 C.F.R. parts 1, 3 and 5 shall be deemed to refer 
to the Licensor.  
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NOW, THEREFORE, in consideration of the mutual covenants, terms, conditions, privileges and obligations 
herein set forth and intending themselves to be legally bound hereby, Licensor and Concourse mutually agree as 
follows: 

ARTICLE 1 
DEFINITIONS 

SECTION 1.01 DEFINITIONS 

Unless otherwise specifically indicated in this Agreement, the following words and phrases shall be defined as 
follows: 

a) “Assigned Areas” shall mean the area or areas within the Arena and designated by this Agreement, 
including all equipment rooms, communications closets or portions thereof, cable trays, conduit, or 
enclosures, etc., that may be required to provide the DAS Services and operate the System in accordance 
with the terms of this Agreement.  The Assigned Areas are described more fully in Exhibit B.   

b) “Carrier Agreement” shall mean an agreement between a Licensed Wireless Service provider and 
Concourse for providing DAS Services at the Arena. 

c) “Commencement Date” means the date the System is commissioned for service (i.e. providing DAS Services) 
after acceptance by Licensor in accordance with this Agreement (which acceptance shall not be unreasonably 
delayed or withheld).  If Licensor has not denied acceptance of the System in writing within fifteen (15) days 
of submission by Concourse to Licensor of written notice that installation and testing of the System is 
complete, then acceptance shall be deemed to have been made as of the date Concourse provided such 
notice of completion of installation and testing. 

d) “Coverage Area” shall mean all areas of the Arena within the building envelope, and may include limited 
spill over coverage to the parking deck space and rooftop areas. 

e) “DAS Services” shall mean the provision of distributed antenna system services via the System in the 
Coverage Area to the customers of Licensed Wireless Services providers in accordance with this 
Agreement.   

f) “Environmental Requirements" shall mean all laws relating to environmental matters, including, without 
limitation, those relating to fines, orders, injunctions, penalties, damages, contribution, cost recovery 
compensation, losses or injuries resulting from the release or threatened release of Hazardous Materials and to 
the generation, use, storage, transportation, or disposal of Hazardous Materials. 

g) “Gross Revenue” shall mean all cash fees received by Concourse for DAS Services.  Gross Revenue shall 
not include: (a) capital contributions received from a Licensed Wireless Service provider for the installation 
or construction of the System, (b) loan proceeds, (c) capital cost reimbursements, (d) any sales tax or excise 
tax stated separately and collected from the customer for remittance to the taxing authority, or (e) refunds 
and rebates. In addition, Gross Revenue shall be reduced by any property taxes attributable to the System 
which are paid by Concourse. 

h) “Licensed Wireless Services” means wireless services operating in frequency bands for which a license from 
the Federal Communications Commission (FCC) is required. 

i) “Percentage Fee” shall mean the portion of Gross Revenue due to Licensor from Concourse based upon 
the revenue sharing percentages agreed to in Section 4.01 during the Term. 

j) ‘Minimum Fee” shall mean the sum of $16,800 per year per active Carrier Agreement (i.e. has not been 
expired or terminated) due to Licensor from Concourse. 

SECTION 1.02 INCONSISTENCY WITH ANY OTHER DOCUMENT 

In the event of any inconsistency between this Agreement, the Contract Documents, and any other document heretofore 
published or provided to any party by the other party, the terms of this Agreement shall control. In the event of any 
inconsistency between the Bid Documents and the Proposal, the Proposal shall control.   

ARTICLE 2 
TERM, TERMINATION AND LICENSES 

SECTION 2.01 TERM 

A. The term of this Agreement shall commence upon the Effective Date and shall terminate ten (10) years after 
the Commencement Date (the “Initial Term”), subject to such earlier termination as provided for elsewhere 
herein. Thereafter, this Agreement may be extended upon the same terms and conditions for two (2) 
additional five (5) years at Licensor’s sole option, with written notice to be provided by Licensor to 
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Concourse, prior to the expiration of the Initial Term (the “Renewal Term”).  Together, the Initial Term and 
Renewal Term(s) (if any) constitute the “Term” of this Agreement.  Notwithstanding the foregoing, if the total 
duration of the Term of this Agreement is less than fifteen (15) years, except for early termination pursuant 
to Section 2.02 below, then Licensor shall be required to pay to Licensee, the pro-rated amount of the total 
capital investments that all Licensed Wireless Carriers made pursuant to Carrier Agreements (on a straight 
line basis over 15 years).   

B. If Concourse remains in the Assigned Areas after the end of the Term hereof without the permission of 
Licensor or after the effective date of a notice to terminate from Licensor, such holding over shall not be 
considered a renewal or extension of the Agreement but shall create only a tenancy at will from month to 
month, at the option of Licensor, which may be terminated at any time by Licensor upon thirty (30) days 
written notice.  All of the obligations of Concourse and all rights of Licensor applicable during the Term shall 
be equally applicable during such holdover period until such time as Concourse vacates the Assigned 
Areas.  

SECTION 2.02 TERMINATION 

A. Upon the occurrence of any one of the following events during the Term, or at any time during the 
continuance thereof, Licensor may, at its option upon 30 day written notice, terminate this Agreement: (i) if 
Concourse shall fail to make payment when due of any sum required to be made to Licensor pursuant to this 
Agreement, (ii) if Concourse shall become a corporation in dissolution, or (iii) if Concourse is in default of 
any other material provision of this Agreement. 

B. It is understood and agreed that Concourse may cure any and all defaults under this Agreement within a 
thirty (30) day period from receipt of written notice by Licensor and that Licensor is required hereby to notify 
Concourse in writing of any default condition it observes. The cure period shall be extended for an additional 
thirty (30) days if Concourse commences such cure within the original thirty (30) day period and is diligently 
pursuing completion thereof. 

C. In addition, if during the Term, the Arena or Assigned Areas shall be damaged or destroyed by fire, the 
elements, accident or other casualty outside of the control of either party and through no fault of Licensor to 
such an extent that allows all or substantially all of the Arena or Assigned Areas to be rendered unusable 
(“Casualty”), the either party may, in its discretion (within 60 days from the date of such casualty), terminate 
this Agreement by written notice to the other of such termination. If such notice is given, the rights and 
obligations of the parties (including but not limited to payment of the Minimum Fee) shall cease as of the 
date of such notice. In no event shall the Licensor have any obligation to make any repairs or perform any 
restoration work as a result of damage or destruction affecting all or substantially all of the Arena or 
Assigned Areas. The Licensor shall not be liable or responsible for any losses of any kind whatsoever, 
including, without limitation, any inconvenience or loss by Concourse of business or profit resulting from 
such damage or any incidental, actual, consequential or special damages. 

SECTION 2.03 LICENSES 

A. Licensor hereby grants to Concourse during the Term an exclusive license to provide DAS Services in the 
Coverage Areas and install and operate the System in the Assigned Areas.  The right to use the Assigned 
Areas for the installation of the System and the provision of the DAS Services hereby granted shall include 
the right to install and maintain related equipment in those areas specified within the Assigned Areas. 

B. Concourse hereby agrees to assume the obligation to design, construct, install, operate and maintain the 
DAS System and to provide the DAS Services in the Coverage Area during the Term and any additional 
areas outside of the Arena that the parties may agree upon from time to time. Concourse shall have no 
obligation to design, construct, install, operate and/or maintain the System and/or provide the DAS Services 
until a design for the System specifications has been approved by both Licensor and a Licensed Wireless 
Services provider. Notwithstanding the above, Concourse shall use its best efforts to install all underground 
raceways, conduits, or other telecommunication pathways on or before May 20, 2013. Licensor shall not 
itself, nor shall it appoint any other persons or concerns to provide DAS Services in the Arena. 

C. Licensor grants Concourse a limited, non-exclusive, royalty-free and fully paid-up, non-transferable, 
worldwide license, only for the Term, to use the Arena’s name and identification (the “Name”) solely in 
connection with Concourse’s marketing of and entering a contract or contracts with Licensed Wireless 
Services providers to use its DAS services available to Licensed Wireless Services providers in the Arena. 
In connection with said marketing, either party may issue a press release announcing execution of this 
Agreement with the prior written consent of the other, which consent shall not be unreasonably withheld, 
conditioned, or delayed. Concourse agrees not to alter such Name without Licensor’s approval, and 
Concourse will use commercially reasonable efforts to avoid taking any action that diminishes the value of 
the Name. 
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D. Concourse agrees that any contract with a Licensed Wireless Services provider will not include any right 
similar to those granted or licensed by the Licensor to IMG under the Letter of Agreement between Licensor 
and IMG which is included as part of the other Contract Documents attached hereto as Exhibit D.  It is 
recognized and agreed by and between Concourse and Licensor that Licensor has conveyed to IMG 
College LLC exclusive advertising/sponsorship opportunities related to the Arena, including but not limited to 
the Arena’s DAS System, subject to IMG’s agreement with the University of Nebraska.  The parties 
acknowledge and agree that the entering into of this Agreement shall not be considered a violation of any 
such rights, and shall not be used as a means to claim breach of this Agreement against the other party. 

E. Concourse is not granted the right to advertise or offer for sale any merchandise, products, or services, or 
engage in any other business or commercial activity in the Arena premises that is not specifically granted 
under this Agreement.  

ARTICLE 3 
ASSIGNED AREAS 

SECTION 3.01 ASSIGNED AREAS 

A. Licensor will provide the Assigned Areas to Concourse for the operation of the System and installation and 
operation of related equipment.  The Assigned Areas may be shared spaces serving multiple functions and 
may not be exclusively used by Concourse. 

B. Concourse shall not make any alteration, addition or improvement to the Assigned Areas without the prior 
written consent of Licensor. 

C. Licensor and its authorized representative may enter the Assigned Areas at any time without the consent of 
Concourse in case of emergency or for security purposes. 

D. Licensor reserves the right to require the relocation of all or any portion of the Assigned Areas in which 
Concourse is granted the privilege to conduct its business at the Arena if required to facilitate operations at 
the Arena. Any relocation requests shall be provided to Concourse in writing from Licensor at least sixty (60) 
days in advance of such needed action, and Concourse shall be provided with alternate space sufficient to 
provide the DAS Services and meet its obligations under this Agreement. The costs of any relocation 
performed pursuant to this Section shall be borne by Licensor, and shall include all direct relocation costs 
plus technical and engineering costs.   

SECTION 3.02 INGRESS AND EGRESS 

Concourse shall have the right of ingress to and egress from the Assigned Areas, subject, however, to all rules and 
regulations from time to time enacted or established by Licensor.  The right of ingress and egress shall be used jointly 
with other concessionaires and patrons of the Arena.  Concourse shall not interfere with the rights and privileges of 
any other persons or entities using the Arena. Licensor shall provide access to Concourse-owned equipment, fixtures 
and wiring at all times for the proper maintenance and operation of the System. 

SECTION 3.03 PARKING 

During the Term, Concourse and its respective employees, agents, vendors, and suppliers shall have the non-
exclusive, non-reserved right to use of the nearest parking lot servicing the Arena, subject to all parking rules and 
regulations applicable thereto including, but not limited to, payment of monthly and/or hourly parking fees. 

SECTION 3.04 DESIGN AND INSTALLATION OF THE DAS SYSTEM 

A. Design and Installation.  Concourse takes the Arena premises “As Is” and agrees at Concourse’s sole cost 
and expense to design, construct, install, operate and maintain the System and provide DAS Services in 
accordance with this Agreement. 

B. Performance of Work.  Concourse agrees to (1) furnish all tools, equipment, supplies, superintendence, 
transportation, and other construction accessories and services; (2) furnish all materials, supplies, and 
equipment specified to be incorporated into and form a part of the complete System; (3) provide and perform 
all necessary labor in a substantial and workmanlike manner and in accordance with this Agreement.  

C. System Plans and Specifications. Before Concourse installs or constructs the System, or any part thereof, 
Concourse shall comply with the following requirements: 

1. Construction of System.  Concourse may not construct or install the System in whole or in part, or 
materially modify any improvements or infrastructure on the Assigned Areas without the prior 
written consent of Licensor and until all necessary permits, licenses, and approvals have been 
obtained. Concourse shall design, build, install, operate and maintain the System and provide DAS 
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Services in accordance with this Agreement and all applicable laws and regulations.  The System 
shall accommodate all interested Licensed Wireless Service providers on a non-discriminatory 
basis up to the design capacity of the System. 

2. Performance and Payment Bond.  Concourse shall require each of its contractors and suppliers of 
construction materials to furnish Performance Bonds, Payment Bonds and/or Letters of Credit each 
in the full amount of any contract in a form acceptable to the Licensor. Copies of the bonds shall be 
given to the Licensor for approval before work begins. Any sum(s) derived from said Performance 
and Payment Bonds shall be used for the completion of said construction and the payment of 
laborers and material suppliers, as the case may be. 

3. Design/Construction Review.  To obtain the consent of Licensor to construct or install the System, 
or the modification of the Assigned Areas, Concourse shall submit plans and specifications for such 
work in advance to Licensor for Licensor’s approval.  If Licensor approves Concourse’s preliminary 
plans and specifications, Concourse may proceed to finalizing the design, consistent with such 
approved plans and specifications. Licensor shall reasonably consider plans and specifications 
submitted by Concourse and shall respond in writing as soon as possible.  If Licensor has not 
denied approval of the plans and specifications in writing within fifteen (15) days of submission by 
Concourse to Licensor of such plans and specifications, then the plans and specifications shall be 
deemed to have been approved by Licensor as of the date of submission of the plans and 
specifications. 

D. Completion Date.  Concourse agrees that the design and construction of the System shall begin as soon as 
is necessary for Concourse to complete the System and obtain Licensor’s acceptance prior to August 1, 
2013.  To facilitate this process, the parties will use best efforts to obtain approval of final System 
specifications by both Licensor and a Licensed Wireless Services provider within fifteen (15) days following 
the Effective Date of this Agreement. In addition, Concourse shall use its best efforts to install the 
underground raceways, conduits, or other telecommunication pathways no later than May 20, 2013. 

E. As Built Plans. Within ninety (90) days following completion of construction of the System, Concourse shall 
furnish Licensor with a complete set of as-built drawings. 

F. Construction Standards. Construction or modification of improvements to the Assigned Areas shall be 
constructed in a good and workmanlike manner, utilizing good industry practice for the type of work in 
question, and in compliance in all material respects with all applicable laws, including applicable building, 
electric and construction codes. Concourse shall exercise reasonable caution in performing the activities 
covered by this Agreement to avoid damage to the Arena, its fixtures and equipment, high level finishes and 
any other property located therein. Should any damage occur which is caused by Concourse or any 
Licensed Wireless Services provider operating under a Carrier Agreement with Concourse in the 
construction, operation, or maintenance of the System, Concourse shall be liable to reimburse the Licensor 
for any reasonable direct or indirect costs incurred to repair or replace any such property.  Reimbursement 
shall be paid to Licensor within thirty (30) days following receipt of an invoice for such payment along with 
reasonable supporting documentation of such costs. 

G. Title to the System. Title to the System, shall remain the sole property of Concourse through the Term of 
this Agreement (or, if this Agreement is terminated prior to the expiration of the Term, through the 
termination date of this Agreement). Concourse shall pay any and all property taxes associated with the 
System and equipment (and shall be entitled to deduct any such amounts from Gross Revenue) and procure 
and maintain insurance coverage on the System and related equipment to cover the replacement value of 
the System, conduits, fiber cable and equipment.  Title to the System shall vest in Licensor on the expiration 
of the Term or if this Agreement is terminated prior to expiration of the Term, on the date of termination, 
subject to the reimbursement of the pro-rated capital investments provided for under Section 2.01 of this 
Agreement.  

H. Additional Taxes.  Concourse shall be responsible for paying all sales taxes, occupation taxes, and any 
other taxes attributable to the System or the providing of DAS Services. 

I. Modifications. Licensor shall not, on behalf of itself, its agents or contractors, change, connect, move, or in 
any way modify any part of Concourse’s fiber cable without Concourse’s prior written consent.  If during any 
such use or modification the fiber cable is damaged (regardless of whether Licensor is at fault for such 
damage), then Licensor shall repair (or reimburse Concourse for the cost of repair for) the fiber cable.     

SECTION 3.05 [INSTALLATION OF THE WI-FI FIBER CABLE]   Intentionally Omitted. 
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SECTION 3.06 [INSTALLATION AND OPERATION OF WI-FI SYSTEM]    Intentionally Omitted. 

ARTICLE 4 
PAYMENTS AND RECORDS 

SECTION 4.01 PAYMENTS BY CONCOURSE 

A. Concourse agrees to pay to Licensor, beginning on the Commencement Date on a quarterly basis, a 
Percentage Fee of Forty Percent (40%) or the pro-rated quarterly Minimum Fee, whichever is greater, during 
the Term.  Payments shall be made quarterly in arrears beginning with end of the first calendar quarter after 
commencement of the contract’s Term.  Concourse shall make payment within 45 days of the end of each 
calendar quarter and shall send with each payment a remittance advice which shows the Gross Revenue 
and Percentage Fee or Carrier Agreements upon which such payment was based.  Such remittance advice 
shall be certified as accurate by an officer of Concourse.  Payments shall continue on a quarterly basis 
during the remainder of the Term and any lawful extensions thereof. 

B. Concourse shall, in its sole determination, set the prices for access to the DAS Services. 
C. All payments are to be made by check payable to the West Haymarket Joint Public Agency and delivered or 

mailed, postage prepaid, to: 

Finance Director 
City of Lincoln, Nebraska 
555 South 10th Street, Suite 103 
Lincoln, NE  68508 

 
 
SECTION 4.02 AUDIT REPORT OF GROSS RECEIPTS 

Concourse shall submit an audit report of Gross Receipts within one hundred twenty (120) days following the 
conclusion of each Contract Year. These audit reports shall be prepared by Boingo’s accounting staff. The audit 
reports shall at a minimum certify the accuracy of (i) reported total accumulated Gross Receipts; (ii) a calculation of 
total fees due the Licensor for the entire Contract Year; and (iii) schedule showing the total of actual payments to the 
Licensor during the Contract Year. The audit reports shall also state an opinion as to the correctness of the 
computation of Gross Receipts without exception. 
 
If, upon completion of such audit report (including the resolution of disputes thereof), it is established that additional 
fees are due Licensor, Concourse shall pay such additional fees to Licensor not later than fifteen (15) days after 
completion of such statement and receipt of written notice from the Licensor. If it is established that Concourse has 
overpaid Licensor, then such overpayment from Concourse shall be credited to the fees and charges next thereafter 
due from Concourse or paid to Concourse after the last Contract Year. Concourse shall immediately notify Licensor 
of the results of any audit conducted by Federal, State or local authorities. 

SECTION 4.03 INSPECTION AND AUDIT OF RECORDS 

A. Concourse shall, during the Term and for one (1) year thereafter, permit, upon ten (10) days written notice to 
Concourse, inspections and audits by Licensor, through its employees, and/or representatives, of all records 
and books of account, related to the provision of DAS Services under this Agreement.  Any such inspection 
and audit shall be conducted during the normal business hours of Concourse.  

B. In the event that any inspection or audit made by or on behalf of Licensor discloses any discrepancy in the 
amount of any sums of money owed, Concourse shall, within thirty (30) days of the completion of the audit, 
pay the sum of money owed to Licensor or convey any dispute with the audit results in writing to Licensor.  
Further, in the event any of the aforesaid audit or inspections discloses discrepancies, which result in an 
additional amount due Licensor in excess of ten percent (10%) of the amount previously paid by Concourse 
to Licensor for the audit period, Concourse shall forthwith pay to Licensor the reasonable cost of the audit 
and/or inspection.  

SECTION 4.04 CONCOURSE PERFORMANCE AND PAYMENT BOND 

Concourse agrees to furnish a Performance and Payment Bond in a form acceptable to Licensor in the principal 
amount equal to Twenty Five Thousand Dollars ($25,000.00) prior to installation of the System. Such bond or other 
form of security agreed to by the Licensor, shall remain in full force and effect throughout the Term and shall extend 
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at least one hundred eighty (180) days following the expiration or early termination of this Agreement. In the event 
that said bond should expire prior to expiration or early termination of this Agreement, Concourse covenants and 
agrees to provide Licensor a renewal bond sixty (60) days prior to expiration date of the expiring bond. Such bond 
shall guarantee the payment of all fees and performance of all other terms, covenants, conditions, and obligations of 
this Agreement. The Performance and Payment Bond shall be in the form of standard commercial guaranty bond 
running to Licensor, written by a surety company and having a “Best” key rating of not less than A and having an 
“underwriting limitation” of at least the amount of the penal sum of the bond. The bond shall be kept in full force and 
effect during the Term.  

ARTICLE 5 
OPERATION OF THE SYSTEM AND PROVISION OF DAS SERVICES 

SECTION 5.01 OBLIGATIONS OF CONCOURSE 

A. Concourse shall assume full responsibility for the design, construction, installation, operation, and 
maintenance of the System.  All costs for the design, construction, installation, operation, maintenance and 
possible future expansion of the System will be borne by Concourse, pursuant to its obligations herein. 

B. Concourse will measure and document System coverage upon completion of installation, and shall be 
responsible for ensuring that coverage does not materially degrade during the term of the Agreement.  A 
copy of final as-built design documentation, including system configuration and coverage patterns, must be 
provided to the Licensor within thirty (30) days of Licensor’s acceptance of the System.   

C. Concourse is solely responsible for the management, operation, maintenance and ongoing support of the 
System, and will provide high quality, secure, reliable, and easy to use DAS Services.  

D. Concourse will provide all services commercially reasonably necessary to ensure optimal System 
performance and uptime and a high quality user experience.  

  

SECTION 5.02 OPERATION OF THE SYSTEM 

A. Licensor shall provide copies of existing Arena drawings that include accurate detailed information regarding 
the cable plant, cable trays, equipment rooms, power sources, fiber routes, and any other technical 
information required by Concourse for the installation, maintenance and operation of the System for the 
provision of DAS Services.  

B. Concourse shall operate the System twenty-four (24) hours per day, seven days per week, with the 
exception of routine shutdowns for maintenance purposes which shall take place only between the hours of 
12:00 a.m. and 5:00 a.m.   

C. Concourse shall provide all necessary equipment, tools and supplies required by its staff for the operation of 
the System. Licensor will in no way be responsible for any loss of such equipment due to hazards, 
vandalism or theft. 

D. Concourse shall provide, at its own cost and expense, all necessary utilities for the System, meter the same, and 
pay the expense of all utility charges for utility consumption and service to the Assigned Areas and the System, 
including fiber optic cables, electricity and HVAC services.  Licensor shall repair and maintain all utility lines 
located outside the Assigned Areas except those installed by Concourse and shall repair the central heating, 
ventilation and air conditioning system as may be necessary.  Concourse shall repair, maintain and replace all 
utility lines located within the Assigned Areas which were installed by Concourse. 

E. Licensor shall provide access to suitable cable trays and/or conduits necessary to accommodate the installation 
and operation of the System. 

F. Concourse shall provide the DAS Services at 99% availability over 95% of the required Coverage Area. 
Scheduled maintenance periods in accordance with Section 5.01(B) above and any system downtime caused by 
parties outside of Concourse’s control (including but not limited to any other users of the fiber cable) shall not be 
considered when determining availability of the DAS Services. 

G. Concourse will establish Carrier Agreements and associated fees with Licensed Wireless Service providers on a 
neutral-host basis and otherwise manage access to the DAS under fair and consistent terms.  Licensor, upon 
request to Concourse, shall be provided with a copy of each Carrier Agreement within fifteen (15) days following 
such notice. 

SECTION 5.03 LICENSED WIRELESS SERVICE PROVIDERS  

Licensor and Concourse acknowledge that, in connection with the build-out of the System, the Licensed Wireless 
Service providers will be required to expend substantial sums for capital expenditures and other costs necessary to 
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provide DAS Services through the System.  Accordingly, if for any reason (i) Licensor terminates this Agreement prior 
to expiration of its stated term, (ii) Licensor takes any other action under this Agreement which makes it economically 
impracticable for Concourse to continue to operate the DAS Services (whether by exercising a right to terminate the 
Agreement, requiring the relocation of the System, or otherwise), or (iii) the Term of a Carrier Agreement exceeds the 
term of this Agreement, then, and notwithstanding any other provision of this Agreement or any rights at law or in 
equity that Concourse may have, Licensor expressly acknowledges and agrees that it will upon any such termination 
or expiration of the Term, at the request of Concourse and any Licensed Wireless Service provider which is a party to 
a Carrier Agreement between Concourse and such Licensed Wireless Service provider for the providing of Licensed 
Wireless Services at the Arena, (a) confirm to each applicable Licensed Wireless Service provider that its Carrier 
Agreement for use of the DAS at the Arena will continue in full force and effect notwithstanding any termination or 
expiration of the Agreement, and (b) enter into an assignment and assumption agreement with Concourse wherein 
Licensor shall assume the rights and obligations of Concourse under such Carrier Agreement or Carrier Agreements 
as the case may be; provided that the remaining Gross Revenue to be received by Concourse from the Licensed 
Wireless provider under such Carrier Agreement is not less than the minimum fee due to Licensor from Concourse 
under this Agreement.   

SECTION 5.04 PERMITS AND LICENSES 

Concourse shall procure its own permits and licenses, pay all charges and fees, and give all notices necessary and 
incident to its proper and lawful prosecution of this Agreement.  If, after using commercially reasonable efforts, 
Concourse is unable to procure the necessary permits and licenses upon commercially reasonable terms, then, 
notwithstanding anything to the contrary in this Agreement, Concourse may terminate this Agreement without any 
further obligation to Licensor. 

SECTION 5.05 GOVERNMENTAL COMPLIANCE 

Concourse, its officers, agents, servants, employees, invitees, concessionaires, and any other persons over which 
Concourse has control or right of control, shall comply with all present and future laws, ordinances, orders, directives, 
rules, and regulations of the United States of America, state and local governments, and the respective agencies, 
departments or authorities of the foregoing, applicable to or affecting directly or indirectly Concourse or its operations 
and activities on or in connection with the provision of the DAS Services.  

ARTICLE 6 
INSURANCE AND INDEMNIFICATION 

SECTION 6.01 INSURANCE 

Concourse shall at all times during the term of this Agreement use commercially reasonable efforts to purchase and 
maintain in place all applicable insurance coverage as required by the Indemnification and Insurance Requirements 
for All West Haymarket Joint Public Agency Contracts included as part of the Other Attached Contract Documents 
attached hereto as Exhibit D, except that general liability coverage is reduced to $1 Million per occurrence and $2 
Million aggregate. 
 

SECTION 6.02 INDEMNIFICATION 

A. Indemnification of Licensor.  The following provision is in lieu of the Indemnification required by the 
Indemnification and Insurance Requirements for All West Haymarket Joint Public Agency Contracts included as 
part of the Other Contract Documents attached hereto as Exhibit D.  

Concourse shall indemnify, defend, protect and hold harmless Licensor and its officers, directors, 
employees, agents, representatives, successors and assigns ("Concourse Indemnified Parties"), of, from 
and against any and all suits, actions, claims, losses, damages, liabilities, costs and expenses, including, but 
not limited to, those in connection with loss of life, bodily and personal injury or loss, damage or destruction 
of property (real or personal, and regardless of ownership), which the Concourse Indemnified Parties or any 
of them may sustain, incur or suffer, which may be asserted against any of them, or to which any of them 
may become subject, arising out of, resulting from, or causally related to the performance of this Contract to 
the extent caused by the negligent acts, errors, omissions or willful misconduct of Concourse, its officers, 
directors, employees or agents (the "Indemnifying Parties").  Concourse’s obligations are subject to the 
following conditions and obligations of Licensor:  (i) Licensor must notify Concourse promptly in writing upon 
knowledge of any claim for which it may be entitled to indemnification under this Agreement; (ii) Licensor 
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must permit Concourse to have the sole right to control the defense and settlement of any such lawsuit, 
provided that Licensor reserves and does not waive any statutory or governmental immunity and neither 
Concourse, nor Concourse’s counsel, whether employed by Concourse or by an insurer, shall waive such 
defenses or enter into any settlement or other disposition requiring waiver of any defenses or immunity 
without the express written consent of Licensor; (iii) Licensor must provide reasonable assistance to 
Concourse, at Concourse’s expense, in the defense of such lawsuit; and (iv) Licensor must not enter into 
any settlement agreement or otherwise settle any such claim or lawsuit without Concourse’s express prior 
consent or request. 

B. Indemnification of Concourse.    

Licensor shall indemnify, defend and hold harmless Concourse and its subsidiaries, affiliates, officers, 
directors, employees, agents, representatives, successors and assigns ("Licensor Indemnified Parties"), 
from and against any and all suits, actions, claims, losses, damages, liabilities, costs and expenses, 
including, but not limited to, those in connection with loss of life, bodily and personal injury or loss, damage 
or destruction of property (real or personal, and regardless of ownership), which the Licensor Indemnified 
Parties or any of them may sustain, incur or suffer, which may be asserted against any of them, or to which 
any of them may become subject, arising out of the performance of this Contract to the extent caused by the 
negligent acts, errors, omissions or willful misconduct of Licensor, its officers, directors, employees or 
agents (the "Licensor Indemnifying Parties"). Licensor’s obligations are subject to the following conditions 
and obligations of Concourse: (1) Concourse must notify Licensor promptly in writing upon knowledge of any 
claim for which it may be entitled to indemnification under this Agreement; (ii) Concourse must permit 
Licensor to have the sole right to control the defense and settlement of any such lawsuit; (iii) Concourse 
must provide reasonable assistance to Licensor, at Licensor’s expense, in the defense of such lawsuit; and 
(iv) Concourse must not enter into any settlement agreement or otherwise settle any such claim or lawsuit 
without Licensor’s express prior consent or request. Notwithstanding any provision above to the contrary, 
the JPA reserves and does not waive any statutory or governmental immunity. 

SECTION 6.03 LIMITATION OF LIABILITY 

NEITHER PARTY NOR ANY OF THEIR LICENSORS SHALL BE LIABLE FOR ANY INDIRECT, INCIDENTAL, 
SPECIAL, CONSEQUENTIAL OR PUNITIVE DAMAGES ARISING OUT OF OR RELATED TO THIS AGREEMENT, 
INCLUDING WITHOUT LIMITATION, RELATING TO ANY ERRORS, OMISSIONS OR DEFECTS IN THE SYSTEM; 
LOSSES FROM INTERRUPTION, TERMINATION OR FAILED OPERATOIN OF THE SYSTEM; OR ANY 
BREACHES OF SECURITY WITH RESPECT TO ANY LICENSOR INFORMATION.   

ARTICLE 7 
GENERAL PROVISIONS 

SECTION 7.01 ASSIGNABILITY 

This Agreement and the rights and obligations arising hereunder will be binding upon and inure to the benefit of the 
parties and to their respective successors and assigns.  Neither party will transfer or assign any of its rights or 
obligations hereunder without the prior written consent of the other party, which consent will not be unreasonably 
withheld, provided that this Agreement may be transferred or assigned in its entirety in connection with a merger, 
acquisition, the sale of all or substantially all of the assets of either party or similar transaction or by operation of law.  
Any unauthorized assignment will be null and void.  Except as otherwise provided, this Agreement shall bind and 
inure to the benefit of the parties and their respective successors, representatives, heirs, and assigns. 

SECTION 7.02 CONCOURSE INDEPENDENT CONTRACTOR 

It is understood and agreed that nothing herein contained is intended or shall be construed to in any way create or 
establish the relationship of co-partners between Licensor and Concourse or as constituting Concourse, the 
representative or agent of Licensor for any purpose whatsoever. 

SECTION 7.03 FORCE MAJEURE 

Neither party hereto shall be liable to the other for any failure, delay or interruption in performing its obligations 
hereunder due to causes or conditions beyond its control, including, without limitation thereto, strikes, boycotts, 
picketing, slow-downs, work stoppages or labor troubles of any other type whether affecting the parties, their 
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contractors, or subcontractors.  Neither party hereto shall be liable to the other for any failures delay, or interruption in 
performing its obligations hereunder due to causes or conditions beyond its control, including without limitation 
thereto, fire, flood, explosion, war, strike, embargo, government requirement, civil or military authorities, acts of God 
or by the public enemy, acts or omissions of common carriers, or other causes beyond the control of either party. 

SECTION 7.04 SEVERABILITY 

Licensor and Concourse agree that if any Section or provision of this Agreement or any portion of any Section or 
provision shall for any reason be held to be void, illegal or otherwise enforceable, all other portions of this Agreement 
shall nevertheless remain in full force and effect. 

SECTION 7.05 NOTICES 

Except as expressly set forth herein to the contrary, any consents, requests, demands, communications, and other 
notices permitted or required to be given hereunder will be in writing and be deemed validly given (a) upon delivery, if 
personally delivered with service fees prepaid, (b) upon delivery, if delivered, with fees prepaid, by reputable 
overnight courier that provides proof of delivery, or (c) three (3) business days following deposit in the United States 
mail, first class, postage prepaid, certified or registered, and return receipt requested.  The foregoing will be the only 
permitted mechanism for delivery of such communications, and the addresses set forth below will be the proper 
addresses for notices provided hereunder.  Either party, by means of a notice properly given hereunder, may change 
its address for purposes of receiving future notices hereunder.  For purposes of clarity, any notice properly sent to a 
party's address identified below (or such other address as a party may give notice of hereunder) will be deemed 
validly given under this Agreement for all purposes until such time as notification of a different address for notice 
purposes hereunder has been given.     

To Concourse: To Licensor: 
 
Concourse Communications Group, LLC 
c/o Boingo Wireless, Inc. 
10960 Wilshire Boulevard Suite 800 
Los Angeles, CA 90025 
ATTN: VP Business Development 
with a copy to:  Legal Department (same address) 
 

 

SECTION 7.06 DISPUTE RESOLUTION 

The parties will attempt in good faith to resolve any and all controversies of every kind and nature between the parties 
to this Agreement arising out of or in connection with the existence, construction, validity, interpretation, meaning, 
performance, non-performance, enforcement, operation, breach, continuance or termination of this Agreement (each, 
a "Dispute") promptly by negotiations between senior executives of the parties who have authority to settle the 
Dispute.  The disputing party shall give the other party written notice (the "Notice") of the Dispute.  Within ten (10) 
days after receipt of the Notice, the receiving party shall submit to the other a written response (the “Response”).  
The Notice and Response shall each include (a) a statement of the composing party's position and a summary of the 
evidence and arguments supporting its position, and (b) the name and title of the executive who will represent that 
party.  The executives shall meet at a mutually acceptable time and place within twenty (20) days of the date of the 
disputing party's Notice and thereafter as often as they reasonably deem necessary to exchange relevant information 
and to attempt to resolve the Dispute. 

SECTION 7.07 DAVIS-BACON ACT 

Concourse agrees to comply with the Davis-Bacon Act.  Concourse further agrees to comply with  contract clauses 
set forth in 29 C.F.R. §5.5(a) included as part of the Other Attached Contract Documents (Exhibit D) which provide in 
part that Concourse shall: 

▪ On a weekly basis pay all laborers and mechanics not less than the federal prevailing wages listed 
in the wage determinations included in the contract; 

▪ Submit weekly certified payroll records to the JPA; and 
▪ Post the applicable Davis-Bacon wage determinations with the Davis Bacon poster (WH-1321) on 

the job site in a prominent and accessible place where they can be easily seen by the Contractor’s 
workers. 
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Concourse further agrees to pay the prevailing wages set forth in the Effective Wage Decision. Said Effective Wage 
Decision is included in the Other Attached Contract Documents (Exhibit D).  Concourse agrees to attach the Effective 
Wage Decision and include and/or incorporate the 29 C.F.R. §5.5(a) contract clauses in any subcontract in 
connection with the design and installation of the System.  Concourse shall also include a clause in any subcontract 
that the subcontractor shall attach the Effective Wage Decision and include and/or incorporate the 29 C.F.R. §5.5(a) 
contract clauses in any lower tier subcontract.  Concourse shall be responsible for the compliance by any 
subcontractor or lower tier subcontractor with all the contract clauses in 29 C.F.R. §5.5(a) and payment of prevailing 
wages in accordance with the Effective Wage Decision. 
 
SECTION 7.08 NEB. REV. STAT. § 77-1323 CERTIFIED STATEMENT 

Concourse, pursuant to the requirements of Neb. Rev. Stat. § 77-1323, has executed the Certified Statement 
attached hereto as part of Exhibit D certifying that all equipment to be used in performance of the design and 
installation of the System, except that acquired since the assessment date has been assessed for the current year. 
Concourse understands and acknowledges that under Neb. Rev. Stat. §77-1324, any person, partnership, limited 
liability company, association, or corporation falsifying any statement required by Neb. Rev. Stat. § 77-1323 shall be 
guilty of a Class IV misdemeanor. 
 
SECTION 7.09 CONTRACT DOCUMENTS 

The Contract Documents comprise part of the Agreement, and consist of the following, whether or not attached 
hereto:  
 1. Bid Documents and Proposal (Exhibit A). 
 2. Exhibit B – Assigned Areas 
 3. Exhibit C – Intentionally Omitted. 
 4. Other Attached Contract Documents (Exhibit D). 

a. Letter of Agreement between IMG and West Haymarket Joint Public Agency. 
b. Indemnification and Insurance Requirements for all West Haymarket Joint Public Agency 

Contracts (approved March 2012). 
  c. Executive Order No 83319. 
  d. 29 C.F.R. § 5.5(a) Contract Provisions. 

  e. Effective Wage Decision. 
  f. Certified Statement Pursuant to Neb. Rev. Stat. § 77-1323   
 5. Other Non-Attached Contract Documents. 

a. City of Lincoln Standard Specifications for Municipal Construction (2011 Edition).  References 
to City in the Standard Specifications shall mean JPA, references to City Project Manager shall 
mean PC Sports. Notwithstanding any provisions to the contrary in the Standard Specifica-
tions, Change Orders shall be approved in accordance with the JPA’s Change Order Process 
adopted by JPA Resolution No. WH00195. 

b. Lincoln Standard Plans 2010. 
 c. Arena Plans.  
 d. PBA Garage Arch. Plans 
 e. PBA Garage Elec. Plans 
 f. Project Schedule 
 g. Requirements in 29 C.F.R. parts 1, 3 and 5. 
 h. Any Contract Documents and/or attachments listed in the Bid Opportunity Detail portion of the 

Contract Documents not attached as part of Exhibit A.  
 

This Agreement, together with the Contract Documents herein above mentioned, form this Agreement and they are 
as fully a part of the Agreement as if hereto attached or herein repeated.  
 
Concourse and Licensor hereby agree that all the terms and conditions of this Agreement shall, by these presents, be 
binding upon themselves, and their heirs, administrators, executors, legal and personal representatives, successors, 
and assigns.  
 
SECTION 7.10 NEBRASKA LAW 

This Agreement shall be construed and enforced in accordance with the laws of the State of Nebraska. 
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IN WITNESS WHEREOF, this Agreement is duly executed on the Effective Date, by the parties hereto, 

intending themselves to be legally bound hereby. 
 

 
CONCOURSE COMMUNICATIONS GROUP, LLC 
 
 
 
By :    
 
Title:    

WEST HAYMARKET JOINT PUBLIC AGENCY 

By:    
 
Title:    

  



 

EXHIBIT A 
 

Bid Documents and Proposal 
  



EXHIBIT A



Advertise 1 time 
Tuesday, December 4, 2012 

 
 
 
 
 
 
 
 
 
 
 
 
 

City of Lincoln/Lancaster County 
Purchasing Division  

Request for Proposals 
Bid No. 12-294 

 
 
 
Sealed bids will be received by the Purchasing Agent of the City of Lincoln/Lancaster County, Nebraska 
BY ELECTRONIC BID PROCESS until: 12:00 pm, Friday, December 28, 2012 for providing the 
following: 

 
 

Neutral Host Distributed Antenna System 
Bid No. 12-294 

 
 
A Pre-bid meeting will be held Monday, December 10, 2012 at 3:00 p.m., at PC Sports Office, located 
at 311 N. 8th Street, Suite 102, Lincoln, Ne.  All interested Vendors are strongly encouraged to 
attend, but not mandatory. 
 
Bidders must be registered on the City/County’s E-Bid site in order to respond to the above Bid.  To 
Register go to: lincoln.ne.gov (type:  e-bid - in search box, then click “Supplier Registration”) 

 
Upon e-mail notification of registration approval, you may go to the E-Bid site to respond to this bid. 
Questions concerning this bid process may be directed to City/County Purchasing at (402) 441-
8314 or (402) 441-7410 or vmejer@lincoln.ne.gov 
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SPECIFICATIONS
FOR 

NEUTRAL HOST DISTRIBUTED ANTENNA SYSTEM 
RFP 12-294

1. NEUTRAL HOST DISTRIBUTED ANTENNA SYSTEM 
1.1 The West Haymarket Joint Public Agency (JPA) is soliciting requests for proposals

(hereinafter “RFP”) from qualified, commercial cellular carriers interested in designing,
constructing, installing, operating and maintaining a neutral host distributed antenna
system (“DAS”) at the Pinnacle Bank Arena(hereinafter “Arena”) located at 600 “N”
Street, Lincoln, NE 68508 

1.2 The Arena is one of  the largest capital construction project in the City’s history and is a
major investment in Lincoln’s economic future. 

1.3 This investment is expected to generate returns for the City by creating jobs and
enhancing the local economy. 

1.4 The Lincoln voters to approve the construction project in January 2010. 
1.5 Now under construction, the Arena is slated to open September 2013. 
1.6 Additional information about the building can be found at www.Haymarketnow.com.
1.7 Owner: West Haymarket JPA (Joint Public Agency)
1.8 Food & Beverage Management:  SMG Management / SAVOR
1.9 JPA Program Manager:  PC Sports
1.10 Project Architect:  DLR Group
1.11 Contractor:  Mortenson Construction
1.12 Project location:

Pinnacle Bank Arena
Lincoln, NE 68508

1.13 The project consist of a 16,000 seat arena of approximately five levels to include
Event Level, Main Concourse, Premium Suite Level, Upper Concourse and the
catwalk level.

1.14 The attached garage is approximately 280 spaces and is a three-level precaststructure.

2. SCOPE OF WORK 
2.1 The qualified firm’s (the “Contractor”) professional scope of work includes, but may not

be limited to the following: 
2.1.1 Design, construct, install, operate and maintain a protocol-neutral solution to

support RF–based telecommunications applications to a multi-tenant distributed
antenna system and connect to the Arena.

2.2 Provide wireless voice and data telecommunications service providers and/or other
users with access to the DAS for receiving and transmitting radio frequency signals to
portable wireless devices used by the Arena, exhibitors and customers at the Arena. 

2.3 The JPA prefers the following carriers, at a minimum, be included: AT&T, Verizon, T-
Mobile and Sprint. 

2.4 Be responsible for all DAS operations including all spectrums that cellular carriers are
currently authorized by the FCC to implement, as well as spectrum that will likely be
implemented for cellular service in the near future, the negotiation of multiple carrier
agreements, carrier installation and access supervision, DAS monitoring and
maintenance and radio frequency interference management. 

2.5 Incorporate expansion options for the Arena into the overall growth strategy working in
coordination with the Arena’s project management and design teams. 

2.6 This contract will be awarded for a term of five (5) years with one (1) option to renew for
five (5) years at the sole election of the Joint Public Agency (JPA).
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3. TECHNICAL REQUIREMENTS 
3.1 The DAS system shall provide total coverage for the Arena including administrative

offices, loading docks, and parking garage. 
3.2 The DAS system shall be carrier format neutral and support every cellular carrier,

independent of wireless frequencies and format used. 
3.3 The DAS system and all its subsystems shall be designed to operate twenty-four (24)

hours a day and 365 days a year. 
3.4 The DAS system must be compatible with current (EVDO/EVDV and UMTS) and new

technologies, (for example 4G) as well as current re-banding efforts. 
3.5 The DAS system must be compliant with the City’s local Public safety (Police and Fire)

frequencies - (800 MHz and 700 MHz). 
3.6 The DAS system must be maintained as technologies evolve and be able to expand the

DAS system to accommodate additional interested carriers at later intervals. 
3.7 The DAS system design must use modular architecture. 
3.8 Prior to any installation, all antenna mounting locations are to be approved by the City. 

4. SIGNAL COVERAGE AND RELIABILITY 
4.1 Active Signal Handling: The DAS system will have active (powered) elements that filter

and amplify signals to consistently deliver wireless services at the appropriate power
levels. 
4.1.1 The solution will support all requested services to insure that each service (or

carrier) has the ability to adjust and control power levels without disturbing other
services.

4.2 RF Signal Coverage: At a minimum, for cellular and PCS coverage, the DAS system
must deliver signal strength of - 85 dBm to -89 dBm (3 Bars) to 95% of the facility. 

4.3 Fiber Optic Transport: The DAS system may utilize fiber optics to distribute signals
within the vertical risers. 

4.4 Broadband Distribution: The DAS system will use Cat6 or coax cable in the horizontal
runs to remote antenna units or directly to passive broadband antennas in the
distribution area 

4.5 Coverage Selectability: The DAS system will use a point-to-multipoint distribution
architecture to provide different services and power levels across the facility. 

5. MANAGEABILITY
5.1 SNMP Integration: The DAS system shall be SNMP compliant. 
5.2 Centralized Management System: In the absence of an SNMP-based NMS system, the

DAS system must provide a centralized management system that provides a system-
wide view of the in-building deployment. 

5.3 End-to-End Visibility: 
5.3.1 The DAS system will provide end-to-end status information from the BDA/BTS to

the remote-end including the antennas. 

6. CONSTRUCTION REQUIREMENTS 
6.1 Constructions Standards and Arena Facility Information. 
6.2 All JPA construction standards shall be followed. 
6.3 An extensive approval process is required prior to any installations. 
6.4 The selected contractor is responsible for all permits, licenses, certificates, and

authorizations for construction activities. 
6.5 Construction activity may be dictated by the Arena event and construction activity

calendar and must not impede current construction activity. 
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7. MANDATORY MINIMUM CODE COMPLIANCE 
7.1 National Electric Safety Code (National Bureau of Standards); 
7.2 National Electrical Code (National Bureau of Fire Underwriters); and 
7.3 Applicable FCC and other applicable federal, state and local regulations and ordinances. 
7.4 The installation, operation or maintenance of the system shall not endanger or interfere

with the safety of persons or property located at the Arena. 
7.5 A good design will minimize the equipment that would be placed or mounted internally

on building structures and in any publicly visible location. 

8. AESTHETICS
8.1 Use of stealth antennas and antennas that blend into Arena building architecture.
8.2 Indoor antennas shall be low profile, flush-mount types suitable for suspended ceilings

or walls and shall be of a multi-band configuration.
8.3 It is acceptable to surface mount antennas in an open ceiling environment and to install

surface mount antennas to walls, near ceiling height. 
8.3.1 Prior to any installation, all antenna mounting locations are to be approved by the

Authority. 

9. DEMARCATION
9.1 The JPA will establish a clearly labeled point of demarcation. 
9.2 The contractor is responsible for getting service into the designated room and extending

from DEMARC to head-end equipment room. 
9.3 Fixtures will not be placed in locations that will interfere with gas, electric, steam,

fixtures, water or other fixtures the JPA deems as having priority. 

10. ACCESS 
10.1 Contractor will be dependent on Arena Contractor and the JPA’s Program Manager for

facility access during initial construction. 
10.2 The arena maintains 24/7 on-call personnel and public safety personnel security. 
10.3 Once the arena is open access will be coordinated withSMG

11. RENOVATIONS 
11.1 When building improvements which affect the DAS system, the operator will direct

Contractor to remove or relocate its wires, conduits, cables and other property located
on the Arena. 

11.2 Contractor is responsible for daily clean up and trash removal during the initial
installation and any subsequent work performed by contractor or other carriers. 

11.3 All safety guidelines set by owner and the Arena Construction Manager at Risk shall be
adhered to. 

12. PREPARATION AND FURNISHING 
12.1 As Is Condition of Premises. 
12.2 The Licensed Premises and the Dedicated Areas are undefined based on requested and

agreed upon space utilization. 
12.3 The Premises are expected to be licensed and the Contractor will accept the Licensed

Premises and Dedicated Areas AS IS. 
12.4 Improvements to Arena Dedicated Areas. 
12.5 The JPA shall have design review rights of the improvements proposed by Contractor

and as such, the Contractor shall submit the following information for approval by the
JPA: 
12.5.1 Schematic plans; 
12.5.2 Cost estimate and budget for the proposed installation of the DAS system; and 
12.5.3 Schedule for the proposed build-out of the Dedicated Areas. 
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13. CONTRACTOR’S RESPONSIBILITIES DURING CONSTRUCTION 
13.1 Design, construction, materials and methods will be approved by the JPA before the

construction is bid and awarded. 
13.2 Contractor’s construction schedule will be coordinated with the JPA and approved before

any construction shall begin. 

14. EQUIPMENT FURNISHED BY CONTRACTOR 
14.1 Contractor shall furnish at its own expense all equipment necessary to install, operate

and maintain a DAS system, and as more fully detailed in Contractor’s proposal and
specifically work plan. 

14.2 Contractor is also responsible generally for any and all specific equipment necessary or
convenient to the conduct of the Contractor's DAS services for a world-class operation at
the Arena. 
14.2.1 Contractor acknowledges that the JPA will not furnish any equipment or items. 

14.3 Any fixed infrastructure existing and installed must remain in place and in good condition
at the conclusion of the contract. 

14.4 The Contractor shall be responsible for the repair, alteration and replacement of all the
Contractor’s equipment and furnishings during the entire contractual period. 

14.5 The Contractor in consultation with the JPA, shall provide a detailed equipment schedule
and maintain a comprehensive preventive maintenance program with respect to any
equipment or other property owned by the Contractor and used in the conduct of its
operations at the Arena. 

14.6 If the Contractor wishes to provide equipment in addition to that provided by the contract,
any such equipment shall be approved in writing, previous to purchase and installation. 

14.7 Should early contract termination take place, the additional equipment shall be
removable by the Contractor from the Licensed Premises in a way that causes no
physical harm or damage to said facilities and that such removal does not detrimentally
affect, in the sole discretion of the JPA.

14.8 Contractor shall repair any damage to said facilities or any other areas in the Arena
caused by the removal of said equipment and shall restore such facilities or other areas
in the said facilities to their original condition. 

15. CONTRACTOR’S TRADE FIXTURES 
15.1 Provided that the Contractor shall not at such time be in default of any terms or

covenants of the contract, which default is not cured within any applicable grace period
after written notice thereof has been given to the Contractor, all trade fixtures which are
owned by the Contractor and installed in the Dedicated Areas shall remain the property
of the Contractor and shall be removable by the Contractor upon the expiration or
sooner termination of the contract; provided that the Contractor shall repair any damage
to said facilities or any other areas in the Arena caused by the removal of said fixtures
and shall restore such facilities or other areas in the said facilities to their condition prior
to the installation of such fixtures and equipment. 

15.2 If the Contractor is in default, the Contractor shall not remove or permit the removal of
such property until all defaults have been cured. In the case of early termination of the
contract, the JPA shall have the right, but not the obligation, to purchase from Contractor
any or all said trade fixtures at their unamortized cost as determined by an agreement of
the parties, but if no such agreement can be reached, as determined by an audit. 
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16. IMPLEMENTATION AND PROJECT PLAN 
16.1 Contractor will coordinate all activity and hardware installation that affects the use of

fiber, conduit, and cable tray with the JPA. 
16.2 Implementation & Project plans must include: 

16.2.1 Timeline to include: 
16.2.1.1 Planning, installation, testing and other major milestones

associated with the project; and 
16.2.1.2 Milestones at which the JPA must be engaged to provide support,

the type of support required, and the length of time estimated will
be required of JPA resources. 

16.2.2 Project plan to include: 
16.2.2.1  Design drawings; and 
16.2.2.2  Additional surveys to develop the design must be obtained at

Contractor’s expense. 
16.3 Contractor will provide a map of a layout of the network design. 
16.4 Should such final design, in JPA's judgment, deviate from the bid in a manner that

constitutes any hardship for the City, the Cityreserves the right to terminate without cost
or cause any contract resulting from this procurement. 

16.5 Installation acceptance 
16.5.1 The DAS system will be tested and accepted by the JPA within one week of

Contractor's notification for completion 
16.5.2 Final 'as-built' drawings are to be submitted to JPA within one (1) month of
completion and acceptance. 

16.6 Project Team 
16.6.1 Contact information for Project Manager and/or Account Manager to include:

Office Phone, Cell Phone, Fax Number, email address, street address for hard
copy correspondence. 

16.6.2 Project Manger will: 
16.6.2.1 Serve as a single point of contact for communication with the City. 
16.6.2.2 Act as liaison between JPA and Contractor’s employees and

subcontractors. 
16.6.2.3 Attend on-site meetings, both scheduled and unanticipated. 

16.6.2.3.1 Be on-site to oversee sub-contractor work and
keep project on schedule. 

16.6.2.4 Update the project status and report same to the JPA’s Project
Manager. 

16.7 Contractor will promptly notify the JPA of all delays known or anticipated in the
construction, rebuild, or extension of the system. 

16.8 The parties may extend the construction timetable in the event the Contractor, acting in
good faith, experiences delays by reason of circumstances beyond its control. 

17. ACCEPTANCE AND TEST PLAN 
17.1 Contractor and the JPA are responsible for the mutually agreed development of

acceptance test specifications for the installed DAS systems. 
17.2 The exact scope, methodologies, procedures, and acceptance criteria for executing the

acceptance tests require JPA approval. 
17.2.1 Said test plans must incorporate, at minimum, the following: 

17.2.1.1 Test equipment to verify that all components of the system are
functioning per specified criteria; 

17.2.1.2 Test and acceptance plan must clearly demonstrate system
functionality and compliance with the specified criteria and design
requirements of wireless carriers; 

17.2.1.3 Factory-authorized service representatives must supervise the
field assembly and connection of components, the pre-testing,
testing, and adjustment of the system; 

EXHIBIT A



17.3 Upon completing the installation of the system, all integrated subsystems will be aligned,
adjusted and balanced as part of the pretest plan. 

17.4 Any deficiencies observed in pre-testing will be corrected within 10 (ten) days
17.5 Any malfunctioning or damaged items will be replaced with new and tested until

satisfactory performance and conditions are achieved; 
17.5.1 Upon completion of pre-tests, the JPA will be notified a minimum of three (3)

days in advance of acceptance test performance. 
17.6 Background system pretests may be conducted with representatives from the JPA in

attendance; 
17.6.1 Upon the satisfactory completion of system pre-tests, operational system testing

will commence to ensure system conformance to requirements and
specifications. 

17.6.2 The operational tests will include demonstration of system features and
functionality, and coverage performance; 

17.7 The JPA will inspect the system to verify that subsystems, units and controls are
properly labeled and interconnecting wires and terminals are identified; 

17.8 Any observed deficiencies indicated by tests or by JPA inspection will be rectified and
completely retested within 10 (ten) days. 
17.8.1 Work and materials required to correct deficiencies will be made at no expense

to the City; and 
17.9 Contractor will provide copies of all zone tests and their results to the City, including a

detailed diagram of the proposed in-building distribution system superimposed on the
building floor plans. 

18. MAINTENANCE 
18.1 Contractor shall bear all costs for maintenance, repair and ongoing operating costs. 

19. TROUBLE REPORTING/EMERGENCY SERVICE 
19.1 Contractor shall provide a single telephone number that will be staffed continuously (24

hours per day, 7 days per week, 365 days per year); 
19.2 Contractor will provide a two (2) hour response time for major outages; 
19.3 Contractor will provide 24-hour maintenance and repair services; and 
19.4 Contractor will provide an Emergency Service execution plan to be distributed to all

project participants and others as identified as appropriate by the City. 

20. REPLACEMENT PARTS 
20.1 Contractor shall retain sufficient inventory of replacement parts to replace faulty system

components in a timely manner over the period of the contract from the date the system
is commissioned. 

20.2 No cost shall be charged to the JPA at any time for repair parts, labor or maintenance of
the DAS service. 

20.3 Contractor will resolve inter-system interference within twenty-four (24) hours at the RF
level, the digital signaling levels, or in mechanical or electrical connections.

20.4 Contractor will provide a statement of interference resolution for RF interference,
electrical/ mechanical interference, digital and optical interference. 

21. BUSINESS MODEL 
21.1 The entire cost of this project will be borne by Contractor. 

21.1.1 This includes, but is not limited to, design, planning, implementation,
management, installation, utility placements and supporting infrastructure
(electric meter loops, electrical conduit, building and fire code fees, any
penetrations and patching, etc.), monitoring and maintenance, continual
upgrading, and marketing. 
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21.2 Contractor will be awarded the sole right to market the cell service to cellular carriers.
21.3 In addition, Contractor will have the sole right to market the Arena to cellular carriers for

placement of cell sites that are to be integrated into the Contractor's system. 
21.4 The JPA will refer any inquiries received from cellular carriers for the placement of cell

sites or fiber-based micro-cellular (distributed antenna) systems to the Contractor and
will use best efforts to encourage carriers to utilize the DAS solution.  

21.5 Contractor will be responsible for negotiating and drafting agreements for the use by a
carrier on the JPA's behalf, whereas the selected contractor, being the benefactor, shall
receive the rent directly from the carriers or a portion or split of construction, installation
and maintenance costs. 

22. QUALITY OF SERVICE 
22.1 Contractor shall maintain the highest standards of service with respect to this project. 
22.2 The DAS system must be compatible with current and new technologies. 
22.3 The JPA shall have the right to make service audits with or without notice as frequently

as it deems necessary in any reasonable manner and at any time.
22.4 Questions or complaints regarding service, whether raised by patrons, exhibitors, the

JPA or otherwise, may be submitted to Contractor and shall be promptly and fully
responded to. 

22.5 Contractor shall review with the JPA pathe results of service audits and promptly correct
any deficiencies called to the Contractor's attention. 
22.5.1 Failure of Contractor to provide service commensurate with the reasonable

expectations of the JPA regarding the highest quality of service, if recurring, shall
be grounds, at the discretion of the JPA for termination of the contract by the JPA
after applicable notice and reasonable cure periods and pursuant to the
provisions relating to remedies available to the City. 

22.6 Contractor shall design, construct and operate the system in a manner that insures that
it is accessible to all carriers on an equal basis. 

23. RFP SUBMITTAL REQUIREMENTS/GENERAL STATEMENT OF QUALIFICATIONS
23.1 Please provide an overview of your business model.  

23.1.1 Include contract terms and a sample contract you would offer PINNACLE
BANK ARENA.  

23.1.2 Include a copy of your standard contract that carriers are given to sign-up for
service.

23.2 Provide contacts and references for similar sites that have a carrier-neutral DAS
installed and a list of carriers and services for each site listed, along with the
approximate start date of when carriers were added including healthcare and higher
education sites.

23.3 Provide an overview of the process and potential timeline it will take once a contract is
signed with the building owner.  
23.3.1 Please include carrier negotiations through first installation.

23.4 Please list the system vendors you work with as business partners.
23.5 Would you be willing to host First Responder/Public Safety services on the DAS and

how would this be handled?  
23.5.1 Would you be willing to accommodate Pinnacle Bank Arena's two-way radio

services on DAS?
23.6 How do you negotiate with the building owner for requests of services that are not

revenue generating from a carrier, please cite examples?
23.7 How do you handle building owner requests for additional services after installation is

complete, please cite examples?
23.8 What is the acceptance process between your company and the building owner?
23.9 Can you guarantee that certain carriers will participate?  

23.9.1 Specifically, AT & T, Verizon, T-Mobile and potentially Sprint are highly
desired.
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23.10 What are your typical rent expectations for Pinnacle Bank Arena?  
23.10.1   What is your estimate of a proforma rent for Pinnacle Bank Arena?

23.11 What is the base requirements needed in order for your company to take on an
installation?

23.12 What is the largest installation you have completed to date and when completed?
23.13 How many carrier neutral DAS installations do you have?
23.14 What is the largest installation you have currently under construction?
23.15 What SLAs do you typically have in place with the carriers when there is an outage?
23.16 Please give detail on support procedures for post installation.
23.17 Do you directly manage the installation or do you contract that to the equipment vendor?

23.17.1 If you contract the project management, what oversight do you provide?
23.18 What mechanisms are in place to protect SMG LINCOLN property during installation?  

23.18.1 How are you insured, please cite levels of insurance and COI?
23.19 Do you require separate, locked space for the DAS electronics?
23.20 Do you have a local site that currently employs your services we could visit?
23.21 In addition to the DAS headend equipment, how do you propose facilitation service

provider DAS equipment?  
23.21.1 What are your thoughts regarding within Pinnacle Bank Arena or at service

provider location?
23.22 What is your carrier to noise RF design goal by class of service area?
23.23 If required, how do you propose to manage Wi-Fi issues for cellular service providers?  

23.23.1 If as a shared system with Pinnacle Bank Arena, what ratio of bandwidth do
you predict for service providers versus Pinnacle Bank Arena?

23.24 If required, what is your Wi-Fi deployment strategy regarding the wired LAN?  
23.24.1 Will this be an independent overlayment or a shared approach with Pinnacle

Bank Arena's wired LAN?  
23.24.2 If shared, how do you propose managing any LAN upgrades?

23.25 What is your experience with service based Wi-Fi?
23.26 What is your experience with Wi-Fi Offloading?
23.27 What is your usage with Multiple In and Multiple Out Systems (MIMO)?
23.28 What is your usage with Hotspot 2.0?

24. SUBMISSION DEADLINE 
24.1 Proposals must arrive at the address listed not later than Friday December 28, 2012 at

12:00 noon CST. 
24.2 Proposals must be submitted in a sealed envelope.

24.2.1 Indicate the RFP number and Firm Name on the outside of the sealed
proposal.

24.3 Proposers must also complete and submit the electronic portion (Attributes and
Line Item sections) of this proposal on the E-bid system.
24.3.1 The electronic response of this proposal will include information such as

proposal requirements and addendum acknowledgments.
24.4 No submission will be accepted after the deadline. 

25. SUBMISSION INSTRUCTIONS 
25.1 The following projected timetable should be used as a working guide for planning

purposes. 
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25.2 The JPA reserve the right to adjust this timetable as required during the course of this
RFP process and the overall schedule for the Arena.

             Event      Date
RFP Released Tuesday, December 4, 2012
Pre-Proposal Meeting/Tour Monday, December 10, 2012
Final RFP Inquiries Thursday, December 20, 2012
RFP Due Friday, December 28, 2012
Secure Professional Contractor TBD
Design/Install DAS TBD

 
26. RFP SUBMITTAL 

26.1 Submit seven (7) copies of your proposal on or before the date and time established for
receiving proposals. 
26.1 Contractor shall submit the RFP documents and all supporting material to the

following:
Vince M. Mejer
Purchasing Agent
440 S. 8th Street, Suite 200
Lincoln, Nebraska  68508

26.2 All inquiries regarding the DAS shall be directed via e-mail or faxed request to Vince M.
Mejer, Purchasing Agent (vmejer@lincoln.ne.gov) or Fax: (402) 441-6513.
26.2.1 These inquiries and/or responses shall be distributed to prospective Vendor

electronically as addenda.
26.2.2 The Purchasing Office shall only reply to written inquiries received within

seven (7) calendar days of bid closing.
26.3 No direct contact is allowed between Contractor and other City, JPA or SMG Staff

through the bid process.
26.3.1 Failure to comply with this directive may result in the Contractor bid being

rejected.

27. SAFETY MEASURES
27.1 All persons must wear safety helmets, eye wear, appropriate gloves and comply with the

arena contractor's safety requirements.
27.2 The Vendor is to comply with all applicable sections of governing federal, state and all

local city authorities, unless otherwise specified.
27.3 In the event of conflict between any of the provisions of municipal by-laws, state acts or

federal codes, the most restrictive shall apply.

28. USE OF WORK AREA
28.1 Delivery of supplies, equipment and/or materials to the site shall be along routes

designated by the Arena Contractor or his representative.
28.2 The Vendor must obtain prior approval from the Owner or his representative of areas

proposed for temporary storage, stockpiling, equipment, maintenance or operations.
28.3 Working areas shall be chosen by the Owner or his representative in cooperation with

the Arena Contractor.
28.4 The Vendor shall be responsible for repairing, at no cost to the Owner, all damages

caused by the work of the Contract.

29.  CO-OPERATION, CONSTRUCTION AND INTERFACING WITH OTHER CONTRACTORS
29.1 Insure that all trades co-operate with each other to insure that work will be carried out

xpeditiously and will be satisfactory in all respects at completion.
29.2 Insure that all examine the Plans and Specifications covering the work of all other

sections.
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29.3 This Vendor shall coordinate his work with the work of other Contractors at the site and
shall not commit or permit any act which will interfere with the performance of the work
of other Contractors.
29.3.1 Where this Vendor's work adjoins that of other Contractors, he shall confer

with them as required and so arrange his work that there shall be no
discrepancies when the whole work is completed.

29.3.2 If this Vendor fails to cooperate with or coordinate his work with the work of
other contractors, he shall not make any claim founded on delays which have
resulted from such failure and he shall save the Owner harmless from all
claims made by other Contractors which are founded on delays caused by
such failure.

29.4 If any part of the work depends on its proper execution or results upon the work of other
contractors, this Vendor shall report promptly advise the Owner in writing any defects in
the work of such other Contractors that interfere with the proper execution of the work.

29.5 Should the Vendor fail to inspect and report, he shall have no claim against the Owner
by reason of defective or unfinished work of any other Contractor except as to latent
defects no reasonably observable at the time of the commencement of the Vendor's
work.

29.6 The Vendor shall be responsible for any and all damages caused by his or her
negligence or failure to coordinate his work with that of other Contractors and any
additional expenses arising there from.

29.7 There may be other Contractors or forces of the Owner working in the same area where
work under this Contract will be performed.
29.7.1 The Owner or his designated representative will use his or her best efforts to

assist with coordination of work of all Contractors so as to minimize
interference with or suspension of work of any other Contractor.

29.7.2 These coordination efforts shall be consistent with orderly and expeditious
performance and completion of the project as a whole.

29.8 The Vendor must anticipate that this work may be interfered with or suspended from
time to time on account of concurrent performance of the work by other contractors.
29.8.1 This Contractor shall, if requested by the Owner of his designated

representative, arrange his work under the Contract with the work being
performed by other Contractors.

29.8.2 Furthermore, the Owner or his designated representative may direct that
certain facilities be used mutually by the Contractor and other persons.

29.9 Prior to the commencement of the work, the Vendor accompanied by the Owner or his
designated representative, shall inspect all previous works executed by other trades and
shall report his approval promptly in writing.

29.10 If any part of the work executed is unsatisfactory, this Vendor shall so report in writing to
the Owner or his designated representative prior to the commencement of his work.

29.11 If the necessity for corrective work is established, the Owner or his designated
representative will proceed with these corrections.

29.12 Should the Vendor fail so to inspect and report as mentioned above, he will become
responsible for all uncorrected works executed by other trades, and he shall have no
claim against the Owner by reason of defective or unfinished work of any other
Contractor, and he shall correct the work as required at this own expense.

29.13 All Scope of Work for this Package will need to be coordinated with the main arena
contractor's schedule (Mortenson).
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Addendum #1

Neutral Host Distributed Antenna System

Pinnacle Bank Arena

Joint Public Agency

Bid No. 12-294

Addenda are instruments issued by the City prior to the date for receipt of offers which will
modify or interpret the specification document by addition, deletion, clarification or correction.

Please acknowledge receipt of this addendum in the space provided in the Attribute Section.

Be advised of the following changes and clarifications to the City's specification and bidding
documents:

The pre-bid time has been changed to 1:00 p.m. on Monday, December 10, 2012.

All other terms and conditions shall remain unchanged.

Dated this 5th day of December, 2012.

Vince M. Mejer

Purchasing Agent
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Addendum #2
Neutral Host Distributed Antenna System

Pinnacle Bank Arena
Joint Public Agency

Bid No. 12-294

Addenda are instruments issued by the City prior to the date for receipt of offers which will
modify or interpret the specification document by addition, deletion, clarification or correction.

Please acknowledge receipt of this addendum in the space provided in the Attribute Section.

Be advised of the following changes and clarifications to the City's specification and bidding
documents:

Added Sample Contract to the Attachment Section of the Bid.

All other terms and conditions shall remain unchanged.

Dated this 6th day of December, 2012.

Vince M. Mejer
Purchasing Agent

VMM:dw
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Addendum #3
Neutral Host Distributed Antenna System

Pinnacle Bank Arena
Joint Public Agency

Bid No. 12-294

Addenda are instruments issued by the City prior to the date for receipt of offers which will
modify or interpret the specification document by addition, deletion, clarification or correction.
Please acknowledge receipt of this addendum in the space provided in the Attribute Section.

Be advised of the following changes and clarifications to the City's specification and bidding
documents:

The project schedule is attached.

Below is the information for the drawings.

The DAS drawings have been uploaded to a FTP site. 
They are in a separate folder titled “DAS Drawings”. 

To access your FTP site via your *Web browser (IE, Chrome, Mozilla):

https://ftp.dlrprojects.com
Username:    PinnacleBankArena
Password:   10-10124-00

*Note: To move multiple files and folders, after logging into the site, click on the "Enable Web
Client Pro" link in the upper right corner next to "Log Out" . Java is required for this function at
www.java.com

Alternatively, You can access this FTP site using a FTP Client like FTP_Pro or Filezilla use the
connection information below.

Server Name: ftp://ftp.dlrprojects.com
Username:   PinnacleBankArena
Password:   10-10124-00

All other terms and conditions shall remain unchanged.

Dated this 17th day of December.

Vince M. Mejer
Purchasing Agent
12/17/12
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Addendum #4
Neutral Host Distributed Antenna System

Pinnacle Bank Arena
Joint Public Agency

Bid No. 12-294

Addenda are instruments issued by the City prior to the date for receipt of offers which will
modify or interpret the specification document by addition, deletion, clarification or correction.

Please acknowledge receipt of this addendum in the space provided in the Attribute Section.

Be advised of the following changes and clarifications to the City's specification and bidding
documents:

The closing date has been extended to Wednesday, January 9, 2013.

All other terms and conditions shall remain unchanged.

Dated this 17th day of December, 2012.

Vince M. Mejer
Purchasing Agent
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Addendum #5
Neutral Host Distributed Antenna System

Pinnacle Bank Arena
Joint Public Agency

Bid No. 12-294

Addenda are instruments issued by the City prior to the date for receipt of offers which will
modify or interpret the specification document by addition, deletion, clarification or correction.
Please acknowledge receipt of this addendum in the space provided in the Attribute Section.

Be advised of the following changes and clarifications to the City's specification and bidding
documents:

Question 1  Is it the JPA’s goal to have a cellular carrier own, operate, and/or lease the system to
other carriers as it is written?   Will the JPA entertain proposals from 3rd party
infrastructure owners like American Tower?

A. Yes the JPA is looking for bids from 3rd party infrastructure owners.
 

Question 2 Will a response for a minimum term of ten (10) years be considered?
A. We have asked all bidders to respond to the (5) years with one (1) option to renew for five

(5) years at the sole election of the Joint Public Agency (JPA). We also told bidders to
include additional contract terms that they would prefer and provide reasons that this would
be a better contract term for the JPA.

 

Questions 3 Is it the JPA’s goal to own this network? ATC owns the networks we deploy and pay
rent as a tenant in the building we occupy.  Will JPA entertain proposals that utilize
this structure?

A. The JPA does not want to own this network. We want a partner that will own and manage
the equipment.

The Pre-Bid Sign-In sheet has been attached to this Addendum.

All other terms and conditions shall remain unchanged.

Dated this 18th day of December.

Vince M. Mejer
Purchasing Agent
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Addendum #6

Neutral Host Distributed Antenna System

Pinnacle Bank Arena

Joint Public Agency

Bid No. 12-294

Addenda are instruments issued by the City prior to the date for receipt of offers which will
modify or interpret the specification document by addition, deletion, clarification or correction.

Please acknowledge receipt of this addendum in the space provided in the Attribute Section.

Be advised of the following changes and clarifications to the City's specification and bidding
documents:

1. The PBA Garage Arch and Electrical plans have been attached.

All other terms and conditions shall remain unchanged.

Dated this 24  day of December, 2012.th

Vince M. Mejer

Purchasing Agent
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Assigned Areas 
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Intentionally Omitted 
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Approved by JPA Counsel March 2012 
 

INDEMNIFICATION AND INSURANCE REQUIREMENTS  
FOR ALL WEST HAYMARKET JOINT  

PUBLIC AGENCY CONTRACTS 
 
 

 
1. INDEMNIFICATION 
 

A. Indemnification of JPA  
 

TO THE FULLEST EXTENT PERMITTED BY LAW, CONTRACTOR SHALL RELEASE, INDEMNIFY, 
DEFEND AND HOLD HARMLESS JPA AND JPA=S MEMBERS, SUCCESSORS, ASSIGNS, LEGAL 
REPRESENTATIVES, OFFICERS, EMPLOYEES AND AGENTS FOR, FROM AND AGAINST ANY 
AND ALL CLAIMS, LIABILITIES, FINES, PENALTIES, COSTS, DAMAGES, LOSSES, LIENS, CAUSES 
OF ACTION, SUITS, DEMANDS, JUDGMENTS AND EXPENSES (INCLUDING, WITHOUT 
LIMITATION, COURT COSTS AND ATTORNEYS= FEES) OF ANY NATURE, KIND OR DESCRIPTION 
OF ANY PERSON (INCLUDING, WITHOUT LIMITATION, THE EMPLOYEES OF THE PARTIES 
HERETO) (COLLECTIVELY, ALIABILITIES@) ARISING OUT OF, RESULTING FROM OR CAUSALLY 
RELATED TO (IN WHOLE OR IN PART), PERFORMANCE OF THE CONTRACT THAT RESULTS IN 
BODILY INJURY, SICKNESS, DISEASE, OR DEATH CAUSED IN WHOLE OR IN PART BY ANY ACT 
OR OMMISSION OF THE CONTRACTOR, ANY SUBCONTRACTOR, ANYONE DIRECTLY OR 
INDIRECTLY EMPLOYED BY ANY OF THEM, OR ANYONE FOR WHOSE ACTS ANY OF THEM MAY 
BE LIABLE WHETHER OR NOT IT IS CAUSED IN WHOLE OR PART BY A PARTY INDEMNIFIED 
HEREUNDER. 

 
Such indemnification shall not be construed to negate, abridge, limit or otherwise reduce any other right 
or obligation of indemnity which would otherwise exist as to any party or person described in this 
section. 

 
B. In any and all claims by any employee (whether an employee of the Contractor or subcontractor, or their 

respective agents or assigns or by anyone directly or indirectly employed by any of them or anyone for 
whose acts any of them may be liable as an employer) in whole or in part against JPA, its officers, 
agents, employees, volunteers or consultants, the above indemnification shall not be limited in any way 
by the amount of damages, compensation, benefits or other contributions payable by or on behalf of a 
the employer under Worker=s Compensation statutes, disability benefit acts, or any other employee 
benefit or payment acts as the case may be. 

 
C. The obligations of indemnification herein shall not include or extend to: 

 
(1) Any outside engineer=s or architect=s professional errors and omissions involving the approval or 

furnishing of maps, drawings, opinions, reports, surveys, change orders, designs or specifications 
within the scope of professional services provided to JPA and related to the Contract; and 

 
(2) Any claims wholly caused by the JPA=s sole negligence and excluding claims to the extent such 

claims are caused by the willful misconduct or gross negligence of the JPA. 
 

D. In the event of any litigation of any such claims shall be commenced against JPA, Contractor shall 
defend the same at Contractor=s sole expense upon notice thereof from JPA. Contractor shall notify the 
insuring company that JPA reserves and does not waive any statutory or governmental immunity and 
neither Contractor, nor Contractor=s counsel whether employed by Contractor or by an insurer on behalf 
of the Contractor shall waive such defenses or enter into any settlement or other disposition requiring 
waiver of any defenses or immunity of JPA without the express written consent of the JPA. 
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2. INSURANCE GENERAL PROVISIONS 
 

A. Approved Coverage Prior to Commencing Work/Subcontractors Included. Contractor shall 
purchase and maintain in place insurance to protect Contractor and JPA, its officers, agents, employees, 
volunteers and consultants from and against all liabilities and hazards as provided in these insurance 
requirements throughout the duration of the Contract.   Contractor shall not commence work under this 
contract until the Contractor has obtained all insurance required under Section 2. below and such 
insurance has been approved by the City Attorney for JPA, nor shall the Contractor allow any 
subcontractor to commence work on any subcontract until all similar insurance required of the 
subcontractor has been so obtained and approved.  

 
B. Occurrence Basis Coverage. All insurance shall be provided on an occurrence basis and not on a 

claims made basis, except for hazardous materials, errors and omissions, or other coverage not 
reasonably available on an occurrence basis; provided that all such claims made coverage is subject to 
the prior written approval of the City Attorney and must be clearly indicated as such in any certificate 
showing coverage. 

 
C. Authorized and Rated Insurers Required. All insurance coverage are to be placed with insurers 

authorized to do business in the State of Nebraska and must be placed with an insurer that has an A.M. 
 Best=s Rating of no less than A:VII unless specific  approval has been granted by the City Attorney. 

 
D. Certificates Showing Coverage.  Prior to commencing the Work, Contractor must furnish to JPA 

adequate written documentation including certificate(s) of insurance, which have the original signature of 
the authorized representative, declaration pages or other acceptable policy information evidencing the 
required coverage, endorsements, and amendments.  The policy(ies) must contain a provision that 
obligates the insurance company(ies) issuing such policy(ies) to notify JPA in writing at least 30 days 
prior to any cancellation, except that only ten (10) days prior notice is required for cancellation due to 
nonpayment of premium. Upon request from JPA, a certified duplicate original of any required policy 
must be furnished.  Certificate(s) should be sent to the following address: 

 
West Haymarket Joint Public Agency 
c/o City Attorney 
City of Lincoln, Nebraska 
555 South 10th Street 
Lincoln, NE  68508 

 
Certificates of insurance may utilize an appropriate standard ACORD Certificate of Insurance form 
showing the specific limits of insurance coverage required by this Article; provided that restrictions, 
qualifications or declarations inconsistent with the requirements of this Article shall not relieve the 
Contractor from providing insurance as required herein. Such certificates shall show JPA as additional 
insured except for applicable Worker=s Compensation coverage, to include all work performed for JPA 
and specifically including, but not limited to, any liability caused or contributed to by the act, error, or 
omission of the Contractor, including any related subcontractors, third parties, agents, employees, 
officers or assigns of any of them. The inclusion of JPA as additional insured shall be for coverage only 
on a primary basis for liability coverage, and no coverage shall contain a policy or other restriction or 
attempt to provide restricted coverage for JPA, whether on an excess, contributory or other basis 
regardless of any other insurance coverage available to JPA, including by specific endorsement where 
necessary, as indicated in the following requirements. 

 
E. Terminology. The terms Ainsurance,@ Ainsurance policy,@ or Acoverage@ as used in this article are used 

interchangeably and shall have the same meaning as Ainsurance@ unless the context clearly requires 
otherwise. References to AISO7@ forms are merely for convenience and ease of reference, and an 
equivalent or better form as determined acceptable by the City Attorney may be used. (Note: ISO7 is a 
registered trademark of ISO Properties, Inc.) 
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F. Other Requirements.  Contractor agrees to waive its right of recovery against JPA for all claims and 

suits against JPA, except for claims and suits arising wholly out of the sole negligence, or to the extent 
caused by the gross negligence or willful misconduct, of JPA. In addition, its insurers, through the terms 
of the policy or policy endorsement, waive their right of subrogation against JPA for all claims and suits, 
except for claims and suits arising wholly out of the sole negligence, or to the extent caused by the gross 
negligence of willful misconduct, of JPA. The certificate of insurance must reflect the waiver of 
subrogation endorsement.  Contractor further waives its right of recovery, and its insurers also waive 
their right of subrogation against JPA for loss of its owned or leased property or property under 
Contractor=s care, custody or control, except for the right of recovery or right of subrogation arising 
wholly out of the sole negligence, or to the extent caused by the gross negligence or willful misconduct, 
of JPA.   

 
Contractor is not allowed to self-insure without the prior written consent of JPA.  If granted by JPA, any 
deductible, self-insured retention or other financial responsibility for claims must be covered directly by 
Contractor in lieu of insurance.  Any and all JPA liabilities that would otherwise, in accordance with the 
provisions of this Agreement, be covered by Contractor=s insurance will be covered as if Contractor 
elected not to include a deductible, self-insured retention or other financial responsibility for claims. 

 
Upon notification to JPA of cancellation, non-removal, substitution or material alteration of any such 
policy(ies), JPA shall have the option to (i) if feasible, pay, on behalf of the Contractor, any and all such 
premiums, penalties, fees for expenses necessary to keep such policy(ies) in full force and effect; or (ii) 
in the event that such policy(ies) cannot be kept in full force and effect, enter into the open market to 
procure such policy(ies) of insurance on behalf of Contractor as required by this Agreement at the then 
current market rate.  Upon any of the above occurrences, JPA shall invoice the Contractor for 
reimbursement of such premiums, penalties, fees, or expenses advanced on the JPA=s behalf plus an 
additional fifteen percent (15%) of such advanced amounts as remuneration for JPA=s overhead.  Such 
amounts advanced by JPA shall be paid by the Contractor within thirty (30) days after delivery of a 
statement for such expense. 

 
Contractor represents that this Agreement has been thoroughly reviewed by Contractor=s insurance 
agent(s)/broker(s), who have been instructed by Contractor to procure the insurance coverage required 
by this Agreement.  Allocated Loss Expense must be in addition to all policy limits for coverages 
referenced above. 
 
If any portion of the operation is to be subcontracted by Contractor, Contractor must require that its 
subcontractors provide and maintain the insurance coverages set forth herein, naming JPA as an 
additional insured, and requiring that the subcontractors release, defend and indemnify JPA to the same 
extent and under the same terms and conditions as Contractor is required to release, defend and 
indemnify JPA herein. 

 
Failure to provide evidence as required by Section 2. will entitle, but not require, JPA to immediately 
suspend work under this Agreement until such evidence is provided.  Acceptance of a certificate that 
does not comply with this section will not operate as a waiver of Contractor=s obligations hereunder.   
The fact that insurance (including, without limitation, self-insurance) is obtained by Contractor will not be 
deemed to release or diminish the liability of Contractor including, without limitation, liability under the 
indemnity provisions of this Agreement.  Damages recoverable by JPA will not be limited by the amount 
of the required insurance coverage. 

 
3. INSURANCE REQUIREMENTS 
 

A. Scope of Required Coverage.  The Contractor shall take out and maintain during the life of the 
Contract such insurance in the forms and minimum amounts as specified in this Section and as will 
protect Contractor and JPA from the following claims arising out of or resulting from or in connection with 
the Contractor=s operations, undertakings or omissions directly or indirectly related to the Contract, 
whether by the Contractor or any Subcontractor or anyone directly or indirectly employed by any of 
them, or by anyone for whose acts any of them may be liable: 
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(1) Claims under workers= compensation, disability benefit, or other employee benefit acts; 
(2) Claims arising out of bodily injury, occupational sickness or disease, or death of an employee or 

any other person; 
(3) Claims customarily covered under personal injury liability coverage; 
(4) Claims other than to the work itself arising out of an injury to or destruction of tangible property, 

including the loss of use resulting therefrom; 
(5) Claims arising out of ownership, maintenance or use of any motor vehicle;    
(6) Railroad protective liability coverage in the event the contract involves work to be performed within 

50 feet of any railroad property and affecting any railroad bridge or trestle, tracks, road beds, 
tunnel, underpass or crossing. 

  
 

B. Worker=s Compensation Insurance and Employer=s Liability Insurance.  The Contractor shall 
provide applicable statutory Worker=s Compensation Insurance with minimum limits as provided below 
covering all Contractor=s employees, and in the case of any subcontracted work, the Contractor shall 
require the subcontractor similarly to provide Worker=s Compensation Insurance for Subcontractor=s 
employees. This policy shall contain the following endorsement or language: AWaiver of subrogation in 
favor of JPA.@ 

 
The Contractor shall provide Employer=s Liability Insurance with minimum limits as provided below 
placed with an insurance company authorized to write such insurance in all states where the Contractor 
will have employees located in the performance of this contract, and the Contractor shall require each 
Subcontractor similarly to maintain Employer=s Liability Insurance on the Subcontractor=s employees. 

 
 
Coverage 

 
Listing 

 
Min Amt 

 
Notes 

 
Worker=s Comp. 

 
 

 
 

 
 

 
 

 
State 

 
Statutory 

 
 

 
 

 
Applicable Federal 

 
Statutory 

 
 

 
Employer=s Liability 

 
 

 
 

 
 

 
 

 
Bodily Injury by accident 

 
$500,000 

 
each accident 

 
 

 
Bodily Injury by disease 

 
$500,000 

 
each employee 

 
 

 
Bodily Injury 

 
$500,000 

 
policy limit 

 
 

C. Commercial General Liability Insurance.   
 

(1) The Contractor shall provide Commercial General Liability Insurance in a policy form providing 
broad form contractual liability no less comprehensive and no more restrictive coverage than 
provided under the ISO7 form CG00010798 or newer with standard exclusions Aa@ through Ao@ and 
with minimum limits as provided below.  
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Coverage 

 
Min Amt 

 
Notes 

 
General 

 
$5,000,000/$10,000,000 

 
Each Occurrence/Aggregate 

 
Products and Completed Operations 

 
$5,000,000/$10,000,000 

 
Each Occurrence/Aggregate 

 
Personal and Advertising Injury 

 
$5,000,000/$10,000,000 

 
Each Occurrence/Aggregate 

 
Fire Damage Limit 

 
$   100,000 

 
any one fire 

 
Medical Damage Limit 

 
$     10,000 

 
any one person 

 
(2) The required Commercial General Liability Insurance shall also include coverage for the following: 

 
$ Bodily injury and property damage. 
$ Fire legal liability    
$ Coverage for all premises and operations. 
$ Personal and advertising injury. 
$ Operations by independent contractors. 
$ X.C.U. Coverage including coverage for demolition of any building or structure, collapse, 

explosion, blasting, excavation and damage to property below the surface of ground. 
$ Any fellow employee exclusions shall be deleted. 
$ Coverage shall not contain an absolute pollution exclusion, and applicable remaining 

coverage shall apply for pollution exposures arising from products and completed operations. 
$ Coverage for products and completed operations maintained for duration of work and shall be 

maintained for a minimum of three years after final acceptance under the Contract or the 
warranty period for the same whichever is longer, unless modified in any Special Provisions. 

$ Liability coverage which shall include contractually assumed defense costs in addition to any 
policy limits. 

   $  Contractual liability coverage.  
 

(3) This policy shall also include the following endorsements which shall be indicated on the Certificate 
of Insurance. 

 
$ The definition of insured contract shall be amended to remove any exclusion or other 

limitation for work being done within 50 feet of railroad property. 
$ Endorsement to provide the general aggregate per project endorsement. 
$ Endorsement to provide waiver of subrogation in favor of and acceptable to JPA. 
$ Endorsement to provide that the policy shall be primary and non-contributory with respect to 

any insurance carried by the JPA. 
$ Separation of insureds. 
$ Additional insured endorsement in favor of and acceptable to the JPA. 

 
(4) If work is to be performed within 50 feet of any railroad property and affecting any railroad bridge or 

trestle, tracks, road beds, tunnel, underpass or crossing, Railroad Contractual Liability 
Endorsement (ISO7 form CG24170196 or newer). The definition of insured contract shall be 
amended to remove any exclusion or other limitation for any work done within fifty (50) feet of 
railroad property. 
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D. Vehicle liability insurance coverage. 
 

The Contractor shall provide reasonable insurance coverage for all owned, non-owned, hired and leased 
vehicles. This insurance shall contain a combined single limit of at least $1,000,000 per occurrence, and 
include coverage for, but not limited to the following: 

 
$ Bodily injury and property damage 
$ Any and all vehicles owned, used or hired 

 
This policy shall also contain the following endorsements or language, which shall be indicated on the 
certificate of insurance: 

 
$ Waiver of subrogation in favor of and acceptable to JPA. 
$ Additional insured endorsement in favor or and acceptable to JPA. 
$ Separation of insureds. 
$ The policy shall be primary and non-contributing with respect to any insurance carried by JPA. 
$ Endorsements to include contractual liability coverage and delete any fellow employee 

exclusion. 
$ If specifically required in the Special Provisions, the required coverage shall also include an 

endorsement for auto cargo pollution (ISO7 form CA 99 48). 
   

E. Umbrella/Excess Insurance.  At the Contractor=s option, the Commercial General Liability Insurance 
coverage limits specified in Section 3.C. above may be satisfied with a combination of primary and 
Umbrella/Excess Insurance. 

   
F. Railroad Protective Liability.  If work is to be performed within 50 feet of any railroad property and 

affecting any railroad bridge or trestle, tracks, road beds, tunnel, underpass or crossing or otherwise 
required by the Special Provisions or applicable requirements of an affected railroad, the Contractor 
shall provide Railroad Protective Liability Insurance naming the affected railroad/s as insured with 
minimum limits for bodily injury and property damage of $5,000,000 per occurrence, $10,000,000 
aggregate, or such other limits as required in the Special Provisions or by the affected railroad.  The 
original of the policy shall be furnished to the railroad and a certified copy of the same furnished to the 
City Attorney=s office prior to any related construction or entry upon railroad premises by the Contractor 
or for work related to the Contract. 

 
The policy shall be issued on a standard ISO form CG 00 35 10 93 and include the following 
endorsements: 

 
$ Endorsed to include the Pollution Exclusion Amendment (ISO form CG 28 31 10 93)  
$ Endorsed to include the Limited Seepage and Pollution Endorsement. 

 
No other endorsements restricting coverage may be added.  The original policy must be provided to 
Railroad prior to performing any work or services under this C&M Agreement. 

 
In lieu of providing a Railroad Protective Liability Policy, Contractor may participate in ANY 
RAILROAD=S Blanket Railroad Protective Liability Insurance Policy available to JPA and JPA 
Contractors.  

 
G. Special Provision.  At the JPA=s option, the minimum insurance requirements specified above may be 

increased or decreased by special provision in a JPA contract.  
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4. CONTRACTOR=S INSURANCE FOR OTHER LOSSES. 
 

A. Contractor shall assume full responsibility for all loss or damage from any cause whatsoever to any tools 
owned, rented or used in connection with the Contract including any tools, machinery, equipment, 
storage devices, containers, sheds, temporary structures, staging structures, scaffolding, fences, forms, 
braces, jigs, screens, brackets, vehicles and the like owned or rented by Contractor, or Contractor=s 
agents, subcontractors, suppliers, or employees. 

 
B. In connection with the above, Contractor shall cause or require any applicable insurance related to 

physical damage of the same to provide a waiver of a right of subrogation against JPA. 
 
5. NOTIFICATION IN EVENT OF LIABILITY OR DAMAGE. 
 

A. The Contractor shall promptly notify JPA in writing and provide a copy of all claims and information 
presented to any of Contractor=s insurance carrier/s upon any loss or claim or upon any occurrence 
giving rise to any liability or potential liability related to the Contract or related work. The notice to JPA 
shall include pertinent details of the claim or liability and an estimate of damages, names of witnesses, 
and other pertinent information including the amount of the claim, if any. 

 
B. In the event JPA receives a claim or otherwise has actual knowledge of any loss or claim arising out of 

the Contract or related work and not otherwise known to or made against the Contractor, JPA shall 
promptly notify the Contractor of the same in writing, including pertinent details of the claim or liability; 
Provided, however JPA shall have no duty to inspect the project to obtain such knowledge, and provided 
further that JPA=s obligations, if any, shall not relieve the Contractor of any liability or obligation 
hereunder. 

 
6. PROPERTY INSURANCE/ BUILDER=S RISK. 
 

A. The Contractor shall provide property insurance (a/k/a Builder=s Risk or installation Floater) on all 
Projects involving construction or installation of buildings or structures and other projects where provided 
in the Special Provisions.  Such insurance shall be provided in the minimum amount of the total contract 
sum and in addition applicable modifications thereto for the entire work on a replacement cost basis. 
Such insurance shall be maintained until JPA completes final acceptance of the work as provided in the 
Contract.  Such insurance shall be written and endorsed, where applicable, to include the interests of 
JPA, Contractor, Subcontractors, Sub-subcontractors in the related work.  The maximum deductible for 
such insurance shall be $5,000 for each occurrence, which deductible shall be the responsibility of the 
Contractor. Such insurance shall contain a Apermission to occupy@ endorsement. 

 
B. All related Property Insurance shall be provided on a ASpecial Perils@ or similar policy form and shall at a 

minimum insure against perils of fire including extended coverage and physical loss or damage including 
without limitation or duplication of coverage: flood, earthquake, theft, vandalism, malicious mischief, 
collapse, and debris removal, including demolition whether occasioned by the loss or by enforcement of 
applicable legal or safety requirements including compensation or costs for JPA=s related costs and 
expenses (as owner) including labor required as a result of such loss. 

 
C. All related Property Insurance shall include coverage for falsework, temporary buildings, work stored 

off-site or in-transit to the site, whether in whole or in part.  Coverage for work off-site or in-transit shall 
be a minimum of 10% of the amount of the policy. 

 
D. The Contractor=s Property Insurance shall be primary coverage for any insured loss related to or arising 

out of the Contract and shall not be reduced by or coordinated with separate property insurance 
maintained by JPA.  

 
 

EXHIBIT D



EXHIBIT D



EXHIBIT D



EXHIBIT D



EXHIBIT D



EXHIBIT D



EXHIBIT D



EXHIBIT D



EXHIBIT D



EXHIBIT D



EXHIBIT D



EXHIBIT D



EXHIBIT D



EXHIBIT D



>

General Decision Number: NE130058 04/19/2013  NE58

Superseded General Decision Number: NE20120065

State: Nebraska

Construction Type: Building
BUILDING CONSTRUCTION INCLUDING WORK ON INDUSTRIAL SITES

County: Lancaster County in Nebraska.

BUILDING CONSTRUCTION PROJECTS (does not include single family
homes or apartments up to and including 4 stories).

Modification Number     Publication Date
0              01/04/2013
1              03/22/2013
2              04/19/2013

CARP0444-002 07/01/2012

Rates          Fringes

CARPENTER (Drywall Hanging   
Only)............................$ 21.18             9.98
----------------------------------------------------------------
ELEC0265-003 09/01/2012

Rates          Fringes

ELECTRICIAN  
Zone 1......................$ 25.77             9.96
Zone 2......................$ 26.07             9.96
Zone 3......................$ 26.37             9.96
Zone 4......................$ 26.77             9.96

ZONE DEFINITIONS:
Zone 1: 0 to 35 miles from the main Post Office in Lincoln
Zone 2: 36 to 50 miles from the main Post Office in Lincoln
Zone 3: 51 to 75 miles from the main Post Office in Lincoln
Zone 4: 76 miles and over from the main Post Office in
Lincoln

----------------------------------------------------------------
ELEV0028-001 01/01/2013

Rates          Fringes

ELEVATOR MECHANIC................$ 39.09       25.185+a+b

FOOTNOTE:  
a. Vacation Pay: 8% for persons with 5 or more years of
service, 6% for persons with less than 5 years of service.
b. Paid Holidays: New Year's Day, Memorial Day, Independence
Day, Labor Day, Thanksgiving Day, Friday after
Thanksgiving, and Christmas Day.

----------------------------------------------------------------
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ENGI0571-004 10/01/2012

Rates          Fringes

OPERATOR:  Crane.................$ 27.03             9.59
OPERATOR:  Forklift..............$ 21.65             9.59
----------------------------------------------------------------
IRON0021-002 06/01/2012

Rates          Fringes

IRONWORKER, STRUCTURAL...........$ 26.37            11.95
----------------------------------------------------------------
LABO1140-003 01/01/2011

Rates          Fringes

LABORER (Mason Tender, Brick   
& Hod)...........................$ 18.13             7.85
----------------------------------------------------------------
PLUM0464-007 06/01/2012

Rates          Fringes

PIPEFITTER (Including HVAC   
Pipe Installation)...............$ 32.29            14.34
----------------------------------------------------------------
* SHEE0003-002 07/01/2012

Rates          Fringes

SHEET METAL WORKER (Excludes   
Installation of HVAC Duct).......$ 31.71            13.34
----------------------------------------------------------------
SUNE2011-032 10/27/2011

Rates          Fringes

BRICKLAYER.......................$ 24.44             0.00

CARPENTER........................$ 18.50             1.80

CEMENT MASON/CONCRETE FINISHER...$ 15.73             2.06

ELECTRICIAN (Alarm   
Installation)....................$ 19.68             4.12

ELECTRICIAN (Low Voltage   
Wiring)..........................$ 20.15             4.84

FORM WORKER......................$ 14.97             2.06

LABORER:  Common or General......$ 12.03             0.00

OPERATOR:    
Backhoe/Excavator/Trackhoe.......$ 20.68             4.93

OPERATOR:  Bobcat/Skid   
Steer/Skid Loader................$ 21.72             2.10
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OPERATOR:  Loader................$ 19.27             4.00

PAINTER:  Brush, Roller and   
Spray............................$ 14.26             0.00

PLUMBER, Excludes HVAC Pipe   
Installation.....................$ 22.89             6.04

ROOFER...........................$ 13.57             0.77

SHEET METAL WORKER (HVAC Duct   
Installation Only)...............$ 21.89             6.30

TRUCK DRIVER, Includes Dump   
and Tandem Truck.................$ 14.09             2.49
----------------------------------------------------------------

WELDERS - Receive rate prescribed for craft performing
operation to which welding is incidental.

================================================================

Unlisted classifications needed for work not included within
the scope of the classifications listed may be added after
award only as provided in the labor standards contract clauses
(29CFR 5.5 (a) (1) (ii)).

----------------------------------------------------------------

The body of each wage determination lists the classification
and wage rates that have been found to be prevailing for the
cited type(s) of construction in the area covered by the wage
determination.  The classifications are listed in alphabetical
order of "identifiers" that indicate whether the particular
rate is union or non-union.

Union Identifiers

An identifier enclosed in dotted lines beginning with
characters other than "SU" denotes that the union
classification and rate have found to be prevailing for that
classification. Example:  PLUM0198-005 07/01/2011.  The first
four letters , PLUM, indicate the international union and the
four-digit number, 0198, that follows indicates the local union
number or district council number where applicable , i.e.,
Plumbers Local 0198.  The next number, 005 in the example, is
an internal number used in processing the wage determination.
The date, 07/01/2011, following these characters is the
effective date of the most current  negotiated rate/collective
bargaining agreement which would be July 1, 2011 in the above
example.

Union prevailing wage rates will be updated to reflect any
changes in the collective bargaining agreements governing the
rates.
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0000/9999: weighted union wage rates will be published annually
each January.

Non-Union Identifiers

Classifications listed under an "SU" identifier were derived
from survey data by computing average rates and are not union
rates; however, the data used in computing these rates may
include both union and non-union data.  Example:  SULA2004-007
5/13/2010. SU indicates the rates are not union majority rates,
LA indicates the State of Louisiana; 2004 is the year of the
survey; and 007 is an internal number used in producing the
wage determination.  A 1993 or later date, 5/13/2010, indicates
the classifications and rates under that identifier were issued
as a General Wage Determination on that date.

Survey wage rates will remain in effect and will not change
until a new survey is conducted.

----------------------------------------------------------------

WAGE DETERMINATION APPEALS PROCESS

1.) Has there been an initial decision in the matter? This can
be:

*  an existing published wage determination
*  a survey underlying a wage determination
*  a Wage and Hour Division letter setting forth a position on

a wage determination matter
*  a conformance (additional classification and rate) ruling

On survey related matters, initial contact, including requests
for summaries of surveys, should be with the Wage and Hour
Regional Office for the area in which the survey was conducted
because those Regional Offices have responsibility for the
Davis-Bacon survey program. If the response from this initial
contact is not satisfactory, then the process described in 2.)
and 3.) should be followed.

With regard to any other matter not yet ripe for the formal
process described here, initial contact should be with the
Branch of Construction Wage Determinations.  Write to:

Branch of Construction Wage Determinations
Wage and Hour Division
U.S. Department of Labor
200 Constitution Avenue, N.W.
Washington, DC 20210

2.) If the answer to the question in 1.) is yes, then an
interested party (those affected by the action) can request
review and reconsideration from the Wage and Hour Administrator
(See 29 CFR Part 1.8 and 29 CFR Part 7). Write to:

Wage and Hour Administrator
U.S. Department of Labor
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200 Constitution Avenue, N.W.
Washington, DC 20210

The request should be accompanied by a full statement of the
interested party's position and by any information (wage
payment data, project description, area practice material,
etc.) that the requestor considers relevant to the issue.

3.) If the decision of the Administrator is not favorable, an
interested party may appeal directly to the Administrative
Review Board (formerly the Wage Appeals Board).  Write to:

Administrative Review Board
U.S. Department of Labor
200 Constitution Avenue, N.W.
Washington, DC 20210

4.) All decisions by the Administrative Review Board are final.

================================================================

END OF GENERAL DECISION
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Certified Statement Pursuant to Neb. Rev. Stat. § 77‐1323 

§ 77‐1323       Every person, partnership,  limited  liability  company, association, or  corporation
furnishing labor or material  in the repair, alteration, improvement, erection, or construction of
any public  improvement shall furnish a certified statement to be attached to the contract that
all equipment  to be used on  the project, except  that acquired since  the assessment date, has
been assessed for taxation for the current year, giving the county where assessed. 

Pursuant to Neb. Rev. Stat. § 77‐1323,  I, __________________________________, do hereby
certify that all equipment to be used on JPA Project/Bid No. _______, except that equipment
acquired  since  the  assessment date, has been  assessed  for  taxation  for  the  current  year,  in
Lancaster County, Nebraska. 

DATED this ____ day of __________________, 20___. 

By: _______________________________ 

Title:_______________________________ 

STATE OF NEBRASKA  ) 
)  ss. 

COUNTY OF ___________________  ) 

On  __________________,  20___,  before  me,  the  undersigned  Notary  Public  duly
commissioned for and qualified in said County, personally came _________________________,
to me known to be the identical person, whose name is affixed to the foregoing instrument and
acknowledged the execution thereof to be his voluntary act and deed. 

Witness my hand and notarial seal the day and year last above written. 

___________________________________
Notary Public 

(S E A L)

EXHIBIT D



WH 13-45 Introduce:  5-16-13

RESOLUTION NO. WH- __________

BE IT RESOLVED by the Board of Representatives of the West Haymarket Joint Public1

Agency:2

That the Aerial Lifts Equipment Contract between the West Haymarket Joint Public3

Agency and NMC, Inc. for the procurement and delivery of the Articulating Boom Lift, including4

instruction and training, pursuant to Bid No. 13-109, is hereby approved and the Chairperson of5

the West Haymarket Joint Public Agency Board of Representatives is hereby authorized to6

execute said Contract on behalf of the West Haymarket Joint Public Agency.7

The City Clerk is directed to return a copy of this Resolution and the Contract to Rick8

Peo, City Law Department, for transmittal to NMC, Inc.9

Adopted this _____ day of _________________, 2013.10

Introduced by:

___________________________________

Approved as to Form & Legality: West Haymarket Joint Public Agency
Board of Representatives

_________________________________ ___________________________________
Legal Counsel for Chris Beutler, Chair
West Haymarket Joint Public Agency

___________________________________
Tim Clare

___________________________________
Eugene Carroll
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 WEST HAYMARKET JOINT PUBLIC AGENCY (JPA) 
Bid No. 13-109 

 
AERIAL LIFTS EQUIPMENT CONTRACT 

 
 
 THIS JPA AERIAL LIFTS CONTRACT (“Contract”) is made and entered into as of 
this _____ day of _________________, 2013, by and between NMC, Inc., hereinafter called 
“Provider,” and the WEST HAYMARKET JOINT PUBLIC AGENCY, hereinafter called 
“JPA.”  
 

RECITALS 
 

 WHEREAS, JPA has caused to be prepared, in accordance with law, Specifications 
and other Contract Documents for the procurement and delivery of the aerial lifts equipment 
herein described, including instruction and training, and has approved and adopted said 
documents and has caused to be published an Invitation to Bid advertisement for and in 
connection with the Contract. 

 
 WHEREAS, the Provider, in response to such advertisement, has submitted to the 
JPA, in the manner and in the time specified, a sealed Supplier Response in accordance with the 
terms of said advertisement and the Specifications for an Articulating Boom Lift – JLG 600AJ 
2wd. 
 
 WHEREAS, JPA, in the manner prescribed by law, has publicly advertised, opened, 
examined, and canvassed the Proposal Bid Forms submitted in response to such advertisement, 
and as a result of such canvass has determined and declared the Provider to be the lowest and 
best bidder for the furnishing of the above-referenced aerial lifts for the total sum of Ninety-three 
Thousand Eight Hundred Ninety-three Dollars ($93,893).  Copies of the Bid Opportunity Detail, 
Invitation to Bid, Specifications, Addendums 1, 2 and 3, and Supplier Response (collectively 
"Bid Documents") are attached hereto as Exhibit A.  
 
 WHEREAS, JPA desires to engage Provider for the procurement and delivery of the 
aerial lifts equipment on the terms and conditions herein provided. 
 
 WHEREAS, Provider hereby represents that Provider is willing and able to furnish 
the aerial lifts equipment and to perform the instruction and training services in accordance with 
this Contract.  
 
 NOW, THEREFORE, in consideration of the above Recitals and the below mutual 
covenants and agreements the Parties hereto, the Provider and JPA do hereby agree as follows:  
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SCOPE OF SERVICES.  The Provider shall procure and deliver the aerial lifts equipment – 
JLG2646ES and JLG2630ES as described in the Bid Documents and shall do everything 
required by this Contract.  Provider shall furnish all labor, materials, equipment, services, 
shipping, loading, packing and cleanup that is necessary for the Provider’s performance of this 
Contract. 
 
COMPENSATION. JPA agrees to pay to Provider for the procurement and delivery of the 
aerial lifts equipment and instruction/training the amount of $93,893.00 set forth in the Supplier 
Response and Provider agrees to accept said amount as full compensation therefor.  Provider 
represents that said amount includes Provider’s payment for any and all royalties or costs arising 
from patents, trademarks, copyrights, and other similar intangible rights in any way involved 
with or related to the aerial lifts equipment or this Contract.  Provider shall defend suits on 
claims for infringement or any patent, copyright, trademark or other intangible rights in any way 
related to this Contract. 
 
TIME OF COMPLETION.  The furnishing and ordering of the aerial lifts equipment under 
this Contract shall be commenced as soon as possible and said aerial lifts equipment shall be 
delivered no earlier than August 1, 2013 and no later than September 1, 2013.  Failure to meet 
the terms of the Contract on or before the Completion Date may result in forfeiture of the 
performance bonds or deposit of any; shall be deemed a breach of this Contract. 
  
INDEMNIFICATION.  Provider agrees to defend, indemnify and hold harmless JPA to the 
same extent and under the same terms and conditions as required by the Indemnification and 
Insurance Requirements for All West Haymarket Joint Public Agency Contracts attached hereto 
as Exhibit B. 
 
INSURANCE.  Provider shall at all times during the term of this Contract purchase and 
maintain in place insurance coverage as required by the Indemnification and Insurance Require-
ments for All West Haymarket Joint Public Agency Contracts attached hereto as Exhibit B, 
except that the required commercial general liability coverage shall be reduced to $1,000,000 per 
occurrence and $2,000,000 aggregate.  Provider agrees to provide all types of insurance required 
by the JPA.  Provider will furnish coverages against any and all perils required by the JPA.  
 
NON-RAIDING CLAUSE.  Provider shall not engage the services of any person or persons 
presently in the employ of the JPA for work covered by this Contract without the written consent 
of the JPA. 
 
TERMINATION OF CONTRACT.   
  A. This Contract may be terminated by the Provider if the JPA fails to adequately 
perform any material obligation required by this Contract (“Default”).  Termination rights under 
this paragraph may be exercised only if the JPA fails to cure a Default within ten (10) calendar 
days after receiving written notice from the Provider specifying the nature of the Default. 
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 B. The JPA may terminate this Contract, in whole or part, for any reason for the 
JPA’s own convenience upon at least ten days written notice to the Provider.   
 If the Contract is terminated by either the JPA or Provider as provided in A or B 
above, Provider shall be paid for all services performed, and reimbursable expenses incurred, not 
to exceed the above-mentioned Contract amount, up until the date of termination.  
 Provider hereby expressly waives any and all claims for damages or compensation 
arising under this Contract except as set forth in this paragraph in the event of termination.   
 
FAIR EMPLOYMENT.  In connection with the performance of work under this Contract, 
Provider agrees that it shall not discriminate against any employee or applicant for employment 
with respect to compensation, terms, advancement potential, conditions, or privileges of 
employment, because of such person’s race, color, religion, sex, disability, national origin, 
ancestry, age, or marital status in accordance with the requirements of Lincoln Municipal Code 
Chapter 11.08 and Neb. Rev. Stat. § 48-1122, as amended. 
 
FAIR LABOR STANDARDS.  The Provider shall maintain Fair Labor Standards in the 
performance of this Contract as required by Chapter 73, Nebraska Revised Statues, as amended. 
 
ASSIGNABILITY.  The Provider shall not assign any interest in this Contract, delegate any 
duties or work required under this Contract, or transfer any interest in the same (whether by 
assignment or novation), without the prior written consent of the JPA thereto; provided, 
however, that claims for money due or to become due to the Provider from JPA under this 
Contract may be assigned without such approval, but notice of any such assignment shall be 
furnished promptly to the JPA.  
  
INTEREST OF PROVIDER.  Provider covenants that Provider presently has no interest, 
including but not limited to, other projects or independent contracts, and shall not acquire any 
such interest, direct or indirect, which would conflict in any manner or degree with the 
performance of services required to be performed under this Contract. Provider further covenants 
that in the performance of this Contract, no person having any such interest shall be employed or 
retained by Provider under this Contract.  
 
INDEPENDENT CONTRACTOR. The JPA is interested only in the results produced by this 
Contract.  Provider has sole and exclusive charge and control of the manner and means of 
performance.  Provider shall perform as an independent contractor and it is expressly understood 
and agreed that Provider is not an employee of the JPA and is not entitled to any benefits to 
which JPA employees are entitled, including, but not limited to, overtime, retirement benefits, 
workmen’s compensation benefits, sick leave and/or injury leave.  
 
NEBRASKA LAW.   This Contract shall be construed and interpreted according to the laws of 
the State of Nebraska.  
  
INTEGRATION.  This Contract represents the entire agreement between the parties and all 
prior negotiations and representations are hereby expressly excluded from this Contract. 
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AMENDMENT.  This Contract may be amended or modified only in writing signed by both the 
JPA and Provider. 
 
SEVERABILITY.  If any provision of this Contract shall be held to be invalid or unenforceable 
for any reason, the remaining provisions shall continue to be valid and enforceable.  If a court 
finds that any provision of this Contract is invalid or unenforceable, but that by limiting such 
provision it would become valid and enforceable, then such provision shall be deemed to be 
written, construed, and enforced as so limited. 
 
WAIVER OF CONTRACTUAL RIGHT.  The failure of either party to enforce any provision 
of this Contract shall not be construed as a waiver or limitation of that party’s right to 
subsequently enforce and compel strict compliance with every provision of this Contract. 
 
FEDERAL IMMIGRATION VERIFICATION.   
 A. If the Provider is a business entity or corporation, then in accordance with Neb. 
Rev. Stat. §§ 4-108 through 4-114, the Provider agrees to register with and use a federal 
immigration verification system, to determine the work eligibility status of new employees 
performing services within the State of Nebraska.  A federal immigration verification system 
means the electronic verification of the work authorization program of the Illegal Immigration 
Reform and Immigrant Responsibility Act of 1996, 8 USC 1324 a, otherwise known as the E-
Verify Program, or an equivalent federal program designated by the United States Department of 
Homeland Security or other federal agency authorized to verify the work eligibility status of a 
newly hired employee pursuant to the Immigration Reform and Control Act of 1986.  The 
Provider shall not discriminate against any employee or applicant for employment to be 
employed in the performance of this section pursuant to the requirements of state law and 8 
U.S.C.A. 1324b. The Provider shall require any subcontractor to comply with the provisions of 
this section.  For information on the E-Verify Program, go to www.uscis.gov/everify.  
 B. If the Provider is an individual or sole proprietor, the Provider agrees to complete 
the United States Citizenship Attestation Form as provided by the JPA and attach it to the 
Contract. 
 C. Public Benefits Eligibility Status Check.  If the Provider is  agreeing to determine 
eligibility for and provide a public benefit as public benefit is defined under Neb. Rev. Stat. §§ 4-
108 through 4-114, the Provider agrees to have each applicant for public benefits attest that he or 
she is a U.S. citizen or qualified alien using the form attached. The Provider agrees to register 
and use the SAVE Program as required under Neb. Rev. Stat. §§4-108 through 4-114. If the 
applicant indicates he or she is an alien, the Provider shall verify the applicant’s lawful presence 
in the United States as provided under the SAVE Program and retain all documentation and 
provide copies of such documentation at the JPA’s request.  For information on the SAVE 
program, go to www.uscis.gov/SAVE. 
 
CONTRACT DOCUMENTS.  The Contract Documents comprise the Contract and consist of 
the following, whether or not attached hereto: 
 1. Bid Documents – Exhibit A. 
 2. Indemnification and Insurance Requirements for all West Haymarket 
  Joint Public Agency Contracts (approved March 2012) - Exhibit B. 
 3. Supply Bond – Exhibit C. 

http://www.uscis.gov/SAVE
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 4. Other Non-Attached Contract Documents: 
a.   Sales Tax Exempt Forms (to be provided upon award of the Special Purchase). 
 i. Form of Nebraska Resale or Exempt Sales Certificate. 
 ii. Form of Purchasing Agent Appointment. 

 Note:  Any portion of this project used for providing water service, such as 
pipe for water mains, are not tax exempt and are subject to sales and use 
tax.  

 Note:  The remainder of this project, including items exclusively used for 
providing fire protection, such as fire hydrants, is exempt from sales and 
use tax.  

  b. Any Bid Documents and/or Bid Attachments listed in the Bid Opportunity 
Detail not attached as part of Exhibit A. 

 
 This Contract, together with the other Contract Documents herein above mentioned, 
form this Contract and they are as fully a part of the Contract as if hereto attached or herein 
repeated.  
 
 The Contractor and JPA hereby agree that all the terms and conditions of this 
Contract shall, by these presents, be binding upon themselves, and their heirs, administrators, 
executors, legal and personal representatives, successors, and assigns.  
 
 
REPRESENTATIONS.  Each party hereby certifies, represents and warrants to the other party 
that the execution of this Contract is duly authorized and constitutes a legal, valid and binding 
obligation of said party. 
 
 IN WITNESS WHEREOF, Provider and JPA do hereby execute this Contract as of 
the Execution Date set forth above. 
  
 
PROVIDER:     NMC, INC. 
 
 
     By: ____________________________________ 
      Title: _______________________________ 
     
JPA:      WEST HAYMARKET JOINT PUBLIC 
      AGENCY  
 
       
       By: ______________________________________ 
                                                       __________________, Chairperson of the West 
      Haymarket Joint Public Agency Board of 
      Representatives  
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INDEMNIFICATION AND INSURANCE REQUIREMENTS  
FOR ALL WEST HAYMARKET JOINT  

PUBLIC AGENCY CONTRACTS 
 
 

 
1. INDEMNIFICATION 
 

A. Indemnification of JPA  
 

TO THE FULLEST EXTENT PERMITTED BY LAW, CONTRACTOR SHALL RELEASE, INDEMNIFY, 
DEFEND AND HOLD HARMLESS JPA AND JPA=S MEMBERS, SUCCESSORS, ASSIGNS, LEGAL 
REPRESENTATIVES, OFFICERS, EMPLOYEES AND AGENTS FOR, FROM AND AGAINST ANY 
AND ALL CLAIMS, LIABILITIES, FINES, PENALTIES, COSTS, DAMAGES, LOSSES, LIENS, CAUSES 
OF ACTION, SUITS, DEMANDS, JUDGMENTS AND EXPENSES (INCLUDING, WITHOUT 
LIMITATION, COURT COSTS AND ATTORNEYS= FEES) OF ANY NATURE, KIND OR DESCRIPTION 
OF ANY PERSON (INCLUDING, WITHOUT LIMITATION, THE EMPLOYEES OF THE PARTIES 
HERETO) (COLLECTIVELY, ALIABILITIES@) ARISING OUT OF, RESULTING FROM OR CAUSALLY 
RELATED TO (IN WHOLE OR IN PART), PERFORMANCE OF THE CONTRACT THAT RESULTS IN 
BODILY INJURY, SICKNESS, DISEASE, OR DEATH CAUSED IN WHOLE OR IN PART BY ANY ACT 
OR OMMISSION OF THE CONTRACTOR, ANY SUBCONTRACTOR, ANYONE DIRECTLY OR 
INDIRECTLY EMPLOYED BY ANY OF THEM, OR ANYONE FOR WHOSE ACTS ANY OF THEM MAY 
BE LIABLE WHETHER OR NOT IT IS CAUSED IN WHOLE OR PART BY A PARTY INDEMNIFIED 
HEREUNDER. 

 
Such indemnification shall not be construed to negate, abridge, limit or otherwise reduce any other right 
or obligation of indemnity which would otherwise exist as to any party or person described in this 
section. 

 
B. In any and all claims by any employee (whether an employee of the Contractor or subcontractor, or their 

respective agents or assigns or by anyone directly or indirectly employed by any of them or anyone for 
whose acts any of them may be liable as an employer) in whole or in part against JPA, its officers, 
agents, employees, volunteers or consultants, the above indemnification shall not be limited in any way 
by the amount of damages, compensation, benefits or other contributions payable by or on behalf of a 
the employer under Worker=s Compensation statutes, disability benefit acts, or any other employee 
benefit or payment acts as the case may be. 

 
C. The obligations of indemnification herein shall not include or extend to: 

 
(1) Any outside engineer=s or architect=s professional errors and omissions involving the approval or 

furnishing of maps, drawings, opinions, reports, surveys, change orders, designs or specifications 
within the scope of professional services provided to JPA and related to the Contract; and 

 
(2) Any claims wholly caused by the JPA=s sole negligence and excluding claims to the extent such 

claims are caused by the willful misconduct or gross negligence of the JPA. 
 

D. In the event of any litigation of any such claims shall be commenced against JPA, Contractor shall 
defend the same at Contractor=s sole expense upon notice thereof from JPA. Contractor shall notify the 
insuring company that JPA reserves and does not waive any statutory or governmental immunity and 
neither Contractor, nor Contractor=s counsel whether employed by Contractor or by an insurer on behalf 
of the Contractor shall waive such defenses or enter into any settlement or other disposition requiring 
waiver of any defenses or immunity of JPA without the express written consent of the JPA. 
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2. INSURANCE GENERAL PROVISIONS 
 

A. Approved Coverage Prior to Commencing Work/Subcontractors Included. Contractor shall 
purchase and maintain in place insurance to protect Contractor and JPA, its officers, agents, employees, 
volunteers and consultants from and against all liabilities and hazards as provided in these insurance 
requirements throughout the duration of the Contract.   Contractor shall not commence work under this 
contract until the Contractor has obtained all insurance required under Section 2. below and such 
insurance has been approved by the City Attorney for JPA, nor shall the Contractor allow any 
subcontractor to commence work on any subcontract until all similar insurance required of the 
subcontractor has been so obtained and approved.  

 
B. Occurrence Basis Coverage. All insurance shall be provided on an occurrence basis and not on a 

claims made basis, except for hazardous materials, errors and omissions, or other coverage not 
reasonably available on an occurrence basis; provided that all such claims made coverage is subject to 
the prior written approval of the City Attorney and must be clearly indicated as such in any certificate 
showing coverage. 

 
C. Authorized and Rated Insurers Required. All insurance coverage are to be placed with insurers 

authorized to do business in the State of Nebraska and must be placed with an insurer that has an A.M. 
 Best=s Rating of no less than A:VII unless specific  approval has been granted by the City Attorney. 

 
D. Certificates Showing Coverage.  Prior to commencing the Work, Contractor must furnish to JPA 

adequate written documentation including certificate(s) of insurance, which have the original signature of 
the authorized representative, declaration pages or other acceptable policy information evidencing the 
required coverage, endorsements, and amendments.  The policy(ies) must contain a provision that 
obligates the insurance company(ies) issuing such policy(ies) to notify JPA in writing at least 30 days 
prior to any cancellation, except that only ten (10) days prior notice is required for cancellation due to 
nonpayment of premium. Upon request from JPA, a certified duplicate original of any required policy 
must be furnished.  Certificate(s) should be sent to the following address: 

 
West Haymarket Joint Public Agency 
c/o City Attorney 
City of Lincoln, Nebraska 
555 South 10th Street 
Lincoln, NE  68508 

 
Certificates of insurance may utilize an appropriate standard ACORD Certificate of Insurance form 
showing the specific limits of insurance coverage required by this Article; provided that restrictions, 
qualifications or declarations inconsistent with the requirements of this Article shall not relieve the 
Contractor from providing insurance as required herein. Such certificates shall show JPA as additional 
insured except for applicable Worker=s Compensation coverage, to include all work performed for JPA 
and specifically including, but not limited to, any liability caused or contributed to by the act, error, or 
omission of the Contractor, including any related subcontractors, third parties, agents, employees, 
officers or assigns of any of them. The inclusion of JPA as additional insured shall be for coverage only 
on a primary basis for liability coverage, and no coverage shall contain a policy or other restriction or 
attempt to provide restricted coverage for JPA, whether on an excess, contributory or other basis 
regardless of any other insurance coverage available to JPA, including by specific endorsement where 
necessary, as indicated in the following requirements. 

 
E. Terminology. The terms Ainsurance,@ Ainsurance policy,@ or Acoverage@ as used in this article are used 

interchangeably and shall have the same meaning as Ainsurance@ unless the context clearly requires 
otherwise. References to AISO7@ forms are merely for convenience and ease of reference, and an 
equivalent or better form as determined acceptable by the City Attorney may be used. (Note: ISO7 is a 
registered trademark of ISO Properties, Inc.) 
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F. Other Requirements.  Contractor agrees to waive its right of recovery against JPA for all claims and 

suits against JPA, except for claims and suits arising wholly out of the sole negligence, or to the extent 
caused by the gross negligence or willful misconduct, of JPA. In addition, its insurers, through the terms 
of the policy or policy endorsement, waive their right of subrogation against JPA for all claims and suits, 
except for claims and suits arising wholly out of the sole negligence, or to the extent caused by the gross 
negligence of willful misconduct, of JPA. The certificate of insurance must reflect the waiver of 
subrogation endorsement.  Contractor further waives its right of recovery, and its insurers also waive 
their right of subrogation against JPA for loss of its owned or leased property or property under 
Contractor=s care, custody or control, except for the right of recovery or right of subrogation arising 
wholly out of the sole negligence, or to the extent caused by the gross negligence or willful misconduct, 
of JPA.   

 
Contractor is not allowed to self-insure without the prior written consent of JPA.  If granted by JPA, any 
deductible, self-insured retention or other financial responsibility for claims must be covered directly by 
Contractor in lieu of insurance.  Any and all JPA liabilities that would otherwise, in accordance with the 
provisions of this Agreement, be covered by Contractor=s insurance will be covered as if Contractor 
elected not to include a deductible, self-insured retention or other financial responsibility for claims. 

 
Upon notification to JPA of cancellation, non-removal, substitution or material alteration of any such 
policy(ies), JPA shall have the option to (i) if feasible, pay, on behalf of the Contractor, any and all such 
premiums, penalties, fees for expenses necessary to keep such policy(ies) in full force and effect; or (ii) 
in the event that such policy(ies) cannot be kept in full force and effect, enter into the open market to 
procure such policy(ies) of insurance on behalf of Contractor as required by this Agreement at the then 
current market rate.  Upon any of the above occurrences, JPA shall invoice the Contractor for 
reimbursement of such premiums, penalties, fees, or expenses advanced on the JPA=s behalf plus an 
additional fifteen percent (15%) of such advanced amounts as remuneration for JPA=s overhead.  Such 
amounts advanced by JPA shall be paid by the Contractor within thirty (30) days after delivery of a 
statement for such expense. 

 
Contractor represents that this Agreement has been thoroughly reviewed by Contractor=s insurance 
agent(s)/broker(s), who have been instructed by Contractor to procure the insurance coverage required 
by this Agreement.  Allocated Loss Expense must be in addition to all policy limits for coverages 
referenced above. 
 
If any portion of the operation is to be subcontracted by Contractor, Contractor must require that its 
subcontractors provide and maintain the insurance coverages set forth herein, naming JPA as an 
additional insured, and requiring that the subcontractors release, defend and indemnify JPA to the same 
extent and under the same terms and conditions as Contractor is required to release, defend and 
indemnify JPA herein. 

 
Failure to provide evidence as required by Section 2. will entitle, but not require, JPA to immediately 
suspend work under this Agreement until such evidence is provided.  Acceptance of a certificate that 
does not comply with this section will not operate as a waiver of Contractor=s obligations hereunder.   
The fact that insurance (including, without limitation, self-insurance) is obtained by Contractor will not be 
deemed to release or diminish the liability of Contractor including, without limitation, liability under the 
indemnity provisions of this Agreement.  Damages recoverable by JPA will not be limited by the amount 
of the required insurance coverage. 

 
3. INSURANCE REQUIREMENTS 
 

A. Scope of Required Coverage.  The Contractor shall take out and maintain during the life of the 
Contract such insurance in the forms and minimum amounts as specified in this Section and as will 
protect Contractor and JPA from the following claims arising out of or resulting from or in connection with 
the Contractor=s operations, undertakings or omissions directly or indirectly related to the Contract, 
whether by the Contractor or any Subcontractor or anyone directly or indirectly employed by any of 
them, or by anyone for whose acts any of them may be liable: 
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(1) Claims under workers= compensation, disability benefit, or other employee benefit acts; 
(2) Claims arising out of bodily injury, occupational sickness or disease, or death of an employee or 

any other person; 
(3) Claims customarily covered under personal injury liability coverage; 
(4) Claims other than to the work itself arising out of an injury to or destruction of tangible property, 

including the loss of use resulting therefrom; 
(5) Claims arising out of ownership, maintenance or use of any motor vehicle;    
(6) Railroad protective liability coverage in the event the contract involves work to be performed within 

50 feet of any railroad property and affecting any railroad bridge or trestle, tracks, road beds, 
tunnel, underpass or crossing. 

  
 

B. Worker=s Compensation Insurance and Employer=s Liability Insurance.  The Contractor shall 
provide applicable statutory Worker=s Compensation Insurance with minimum limits as provided below 
covering all Contractor=s employees, and in the case of any subcontracted work, the Contractor shall 
require the subcontractor similarly to provide Worker=s Compensation Insurance for Subcontractor=s 
employees. This policy shall contain the following endorsement or language: AWaiver of subrogation in 
favor of JPA.@ 

 
The Contractor shall provide Employer=s Liability Insurance with minimum limits as provided below 
placed with an insurance company authorized to write such insurance in all states where the Contractor 
will have employees located in the performance of this contract, and the Contractor shall require each 
Subcontractor similarly to maintain Employer=s Liability Insurance on the Subcontractor=s employees. 

 
 
Coverage 

 
Listing 

 
Min Amt 

 
Notes 

 
Worker=s Comp. 

 
 

 
 

 
 

 
 

 
State 

 
Statutory 

 
 

 
 

 
Applicable Federal 

 
Statutory 

 
 

 
Employer=s Liability 

 
 

 
 

 
 

 
 

 
Bodily Injury by accident 

 
$500,000 

 
each accident 

 
 

 
Bodily Injury by disease 

 
$500,000 

 
each employee 

 
 

 
Bodily Injury 

 
$500,000 

 
policy limit 

 
 

C. Commercial General Liability Insurance.   
 

(1) The Contractor shall provide Commercial General Liability Insurance in a policy form providing 
broad form contractual liability no less comprehensive and no more restrictive coverage than 
provided under the ISO7 form CG00010798 or newer with standard exclusions Aa@ through Ao@ and 
with minimum limits as provided below.  
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Coverage 

 
Min Amt 

 
Notes 

 
General 

 
$5,000,000/$10,000,000 

 
Each Occurrence/Aggregate 

 
Products and Completed Operations 

 
$5,000,000/$10,000,000 

 
Each Occurrence/Aggregate 

 
Personal and Advertising Injury 

 
$5,000,000/$10,000,000 

 
Each Occurrence/Aggregate 

 
Fire Damage Limit 

 
$   100,000 

 
any one fire 

 
Medical Damage Limit 

 
$     10,000 

 
any one person 

 
(2) The required Commercial General Liability Insurance shall also include coverage for the following: 

 
$ Bodily injury and property damage. 
$ Fire legal liability    
$ Coverage for all premises and operations. 
$ Personal and advertising injury. 
$ Operations by independent contractors. 
$ X.C.U. Coverage including coverage for demolition of any building or structure, collapse, 

explosion, blasting, excavation and damage to property below the surface of ground. 
$ Any fellow employee exclusions shall be deleted. 
$ Coverage shall not contain an absolute pollution exclusion, and applicable remaining 

coverage shall apply for pollution exposures arising from products and completed operations. 
$ Coverage for products and completed operations maintained for duration of work and shall be 

maintained for a minimum of three years after final acceptance under the Contract or the 
warranty period for the same whichever is longer, unless modified in any Special Provisions. 

$ Liability coverage which shall include contractually assumed defense costs in addition to any 
policy limits. 

   $  Contractual liability coverage.  
 

(3) This policy shall also include the following endorsements which shall be indicated on the Certificate 
of Insurance. 

 
$ The definition of insured contract shall be amended to remove any exclusion or other 

limitation for work being done within 50 feet of railroad property. 
$ Endorsement to provide the general aggregate per project endorsement. 
$ Endorsement to provide waiver of subrogation in favor of and acceptable to JPA. 
$ Endorsement to provide that the policy shall be primary and non-contributory with respect to 

any insurance carried by the JPA. 
$ Separation of insureds. 
$ Additional insured endorsement in favor of and acceptable to the JPA. 

 
(4) If work is to be performed within 50 feet of any railroad property and affecting any railroad bridge or 

trestle, tracks, road beds, tunnel, underpass or crossing, Railroad Contractual Liability 
Endorsement (ISO7 form CG24170196 or newer). The definition of insured contract shall be 
amended to remove any exclusion or other limitation for any work done within fifty (50) feet of 
railroad property. 
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D. Vehicle liability insurance coverage. 
 

The Contractor shall provide reasonable insurance coverage for all owned, non-owned, hired and leased 
vehicles. This insurance shall contain a combined single limit of at least $1,000,000 per occurrence, and 
include coverage for, but not limited to the following: 

 
$ Bodily injury and property damage 
$ Any and all vehicles owned, used or hired 

 
This policy shall also contain the following endorsements or language, which shall be indicated on the 
certificate of insurance: 

 
$ Waiver of subrogation in favor of and acceptable to JPA. 
$ Additional insured endorsement in favor or and acceptable to JPA. 
$ Separation of insureds. 
$ The policy shall be primary and non-contributing with respect to any insurance carried by JPA. 
$ Endorsements to include contractual liability coverage and delete any fellow employee 

exclusion. 
$ If specifically required in the Special Provisions, the required coverage shall also include an 

endorsement for auto cargo pollution (ISO7 form CA 99 48). 
   

E. Umbrella/Excess Insurance.  At the Contractor=s option, the Commercial General Liability Insurance 
coverage limits specified in Section 3.C. above may be satisfied with a combination of primary and 
Umbrella/Excess Insurance. 

   
F. Railroad Protective Liability.  If work is to be performed within 50 feet of any railroad property and 

affecting any railroad bridge or trestle, tracks, road beds, tunnel, underpass or crossing or otherwise 
required by the Special Provisions or applicable requirements of an affected railroad, the Contractor 
shall provide Railroad Protective Liability Insurance naming the affected railroad/s as insured with 
minimum limits for bodily injury and property damage of $5,000,000 per occurrence, $10,000,000 
aggregate, or such other limits as required in the Special Provisions or by the affected railroad.  The 
original of the policy shall be furnished to the railroad and a certified copy of the same furnished to the 
City Attorney=s office prior to any related construction or entry upon railroad premises by the Contractor 
or for work related to the Contract. 

 
The policy shall be issued on a standard ISO form CG 00 35 10 93 and include the following 
endorsements: 

 
$ Endorsed to include the Pollution Exclusion Amendment (ISO form CG 28 31 10 93)  
$ Endorsed to include the Limited Seepage and Pollution Endorsement. 

 
No other endorsements restricting coverage may be added.  The original policy must be provided to 
Railroad prior to performing any work or services under this C&M Agreement. 

 
In lieu of providing a Railroad Protective Liability Policy, Contractor may participate in ANY 
RAILROAD=S Blanket Railroad Protective Liability Insurance Policy available to JPA and JPA 
Contractors.  

 
G. Special Provision.  At the JPA=s option, the minimum insurance requirements specified above may be 

increased or decreased by special provision in a JPA contract.  
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4. CONTRACTOR=S INSURANCE FOR OTHER LOSSES. 
 

A. Contractor shall assume full responsibility for all loss or damage from any cause whatsoever to any tools 
owned, rented or used in connection with the Contract including any tools, machinery, equipment, 
storage devices, containers, sheds, temporary structures, staging structures, scaffolding, fences, forms, 
braces, jigs, screens, brackets, vehicles and the like owned or rented by Contractor, or Contractor=s 
agents, subcontractors, suppliers, or employees. 

 
B. In connection with the above, Contractor shall cause or require any applicable insurance related to 

physical damage of the same to provide a waiver of a right of subrogation against JPA. 
 
5. NOTIFICATION IN EVENT OF LIABILITY OR DAMAGE. 
 

A. The Contractor shall promptly notify JPA in writing and provide a copy of all claims and information 
presented to any of Contractor=s insurance carrier/s upon any loss or claim or upon any occurrence 
giving rise to any liability or potential liability related to the Contract or related work. The notice to JPA 
shall include pertinent details of the claim or liability and an estimate of damages, names of witnesses, 
and other pertinent information including the amount of the claim, if any. 

 
B. In the event JPA receives a claim or otherwise has actual knowledge of any loss or claim arising out of 

the Contract or related work and not otherwise known to or made against the Contractor, JPA shall 
promptly notify the Contractor of the same in writing, including pertinent details of the claim or liability; 
Provided, however JPA shall have no duty to inspect the project to obtain such knowledge, and provided 
further that JPA=s obligations, if any, shall not relieve the Contractor of any liability or obligation 
hereunder. 

 
6. PROPERTY INSURANCE/ BUILDER=S RISK. 
 

A. The Contractor shall provide property insurance (a/k/a Builder=s Risk or installation Floater) on all 
Projects involving construction or installation of buildings or structures and other projects where provided 
in the Special Provisions.  Such insurance shall be provided in the minimum amount of the total contract 
sum and in addition applicable modifications thereto for the entire work on a replacement cost basis. 
Such insurance shall be maintained until JPA completes final acceptance of the work as provided in the 
Contract.  Such insurance shall be written and endorsed, where applicable, to include the interests of 
JPA, Contractor, Subcontractors, Sub-subcontractors in the related work.  The maximum deductible for 
such insurance shall be $5,000 for each occurrence, which deductible shall be the responsibility of the 
Contractor. Such insurance shall contain a Apermission to occupy@ endorsement. 

 
B. All related Property Insurance shall be provided on a ASpecial Perils@ or similar policy form and shall at a 

minimum insure against perils of fire including extended coverage and physical loss or damage including 
without limitation or duplication of coverage: flood, earthquake, theft, vandalism, malicious mischief, 
collapse, and debris removal, including demolition whether occasioned by the loss or by enforcement of 
applicable legal or safety requirements including compensation or costs for JPA=s related costs and 
expenses (as owner) including labor required as a result of such loss. 

 
C. All related Property Insurance shall include coverage for falsework, temporary buildings, work stored 

off-site or in-transit to the site, whether in whole or in part.  Coverage for work off-site or in-transit shall 
be a minimum of 10% of the amount of the policy. 

 
D. The Contractor=s Property Insurance shall be primary coverage for any insured loss related to or arising 

out of the Contract and shall not be reduced by or coordinated with separate property insurance 
maintained by JPA.  
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Supply Bond 
 
 



 Bond No. _____________ 
 
 SUPPLY BOND 
 
KNOW ALL MEN BY THESE PRESENTS: 
 

That we, NMC, Inc., as Principal, and _________________________, a corporation 
organized under the laws of the State of ____________________ and authorized to transact 
business in the State of Nebraska, as Surety, are held and firmly bound unto the West 
Haymarket Joint Public Agency, as Obligee, in the penal sum of Ninety-Three Thousand Eight 
Hundred Ninety-Three and 00/100ths Dollars ($93,893.00), lawful money of the United States of 
America and to the faithful payment of which, well and truly to be made, we bind ourselves, our 
heirs, executors, and administrators (or, assigns), firmly by this presents. 
 
THE CONDITION OF THE ABOVE OBLIGATION IS SUCH, That: 
 

WHEREAS, Principal has entered into the West Haymarket Joint Public Agency 
(JPA) Portable Basketball Floor Contract (AContract@) dated May 3, 2013, (an original of which 
is on file in the Office of the City Clerk of the City of Lincoln, Nebraska) which provided for the 
procurement and delivery of the aerial lifts equipment as set forth in the Bid Documents. 
\ 

NOW, THEREFORE, if Principal shall timely procure and deliver the aerial lifts 
equipment in accordance with the Contract, as require the execution of this Supply Bond, then 
this obligation shall become void, otherwise to remain in full force and effect.  In the event 
Principal shall be declared by the Obligee to be in default under the above obligation, the Obligee 
may relet or otherwise complete the purchase and delivery of the aerial lifts equipment. Surety 
shall promptly indemnify and save harmless the Obligee to the limit of the penal amount of this 
bond from any loss, including but not limited to the Obligee=s reasonable cost of such reletting or 
completion including the increased cost, if any, for the purchase and delivery of the aerial lifts 
equipment and delay damages due to the Principal=s failure to timely procure and deliver the 
aerial lifts equipment. 
 

Signed and dated this ____ day of _____________________, 2013. 
 

NMC, Inc., Principal 
 
 

   By: ____________________________________ 
Name: ______________________________ 
Title: ______________________________ 

 
 

__________________________________, Surety 
 
 

   By: ________________________________________ 
Title: Attorney-in-Fact 

 
(Accompany this Bond with Attorney-in-Fact=s authority from Surety to execute this bond,  

certified to include the date of the Bond) 
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RESOLUTION NO. WH- __________

BE IT RESOLVED by the Board of Representatives of the West Haymarket Joint Public1

Agency:2

That the Aerial Lifts Equipment Contract between the West Haymarket Joint Public3

Agency and OER Services, LLC for the procurement and delivery of two aerial lifts, including4

instruction and training, pursuant to Bid No. 13-109, is hereby approved and the Chairperson of5

the West Haymarket Joint Public Agency Board of Representatives is hereby authorized to6

execute said Contract on behalf of the West Haymarket Joint Public Agency.7

The City Clerk is directed to return a copy of this Resolution and the Contract to Rick8

Peo, City Law Department, for transmittal to OER Services, LLC.9

Adopted this _____ day of _________________, 2013.10

Introduced by:

___________________________________

Approved as to Form & Legality: West Haymarket Joint Public Agency
Board of Representatives

_________________________________ ___________________________________
Legal Counsel for Chris Beutler, Chair
West Haymarket Joint Public Agency

___________________________________
Tim Clare

___________________________________
Eugene Carroll



Approved by Law  
4-17-2013 
 

 WEST HAYMARKET JOINT PUBLIC AGENCY (JPA) 

Bid No. 13-109 
 

AERIAL LIFTS EQUIPMENT CONTRACT 
 
 
 THIS JPA AERIAL LIFTS CONTRACT (“Contract”) is made and entered into as of 

this _____ day of _________________, 2013, by and between OER SERVICES, LLC, 

hereinafter called “Provider,” and the WEST HAYMARKET JOINT PUBLIC AGENCY, 

hereinafter called “JPA.”  

 
RECITALS 

 
 WHEREAS, JPA has caused to be prepared, in accordance with law, Specifications 
and other Contract Documents for the procurement and delivery of the aerial lifts equipment 
herein described, including instruction and training, and has approved and adopted said 
documents and has caused to be published an Invitation to Bid advertisement for and in 
connection with the Contract. 

 
 WHEREAS, the Provider, in response to such advertisement, has submitted to the 
JPA, in the manner and in the time specified, a sealed Supplier Response in accordance with the 
terms of said advertisement and the Specifications for Alternate 1 Alt Spec: JLG2646ES and 
Alternate 1 Alt Spec: JLG2630ES. 
 
 WHEREAS, JPA, in the manner prescribed by law, has publicly advertised, opened, 
examined, and canvassed the Proposal Bid Forms submitted in response to such advertisement, 
and as a result of such canvass has determined and declared the Provider to be the lowest and 
best bidder for the furnishing of the above-referenced aerial lifts for the total sum of Thirteen 
Thousand Six Hundred Fifty-five Dollars ($13,655) ($6,530 for JLG2646ES and $7,125 for 
JLG2630ES).  Copies of the Bid Opportunity Detail, Invitation to Bid, Specifications, 
Addendums 1, 2 and 3, and Supplier Response (collectively "Bid Documents") are attached 
hereto as Exhibit A.  
 
 WHEREAS, JPA desires to engage Provider for the procurement and delivery of the 
aerial lifts equipment on the terms and conditions herein provided. 
 
 WHEREAS, Provider hereby represents that Provider is willing and able to furnish 
the aerial lifts equipment and to perform the instruction and training services in accordance with 
this Contract.  
 
 NOW, THEREFORE, in consideration of the above Recitals and the below mutual 
covenants and agreements the Parties hereto, the Provider and JPA do hereby agree as follows:  
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SCOPE OF SERVICES.  The Provider shall procure and deliver the aerial lifts equipment – 
JLG2646ES and JLG2630ES as described in the Bid Documents and shall do everything 
required by this Contract.  Provider shall furnish all labor, materials, equipment, services, 
shipping, loading, packing and cleanup that is necessary for the Provider’s performance of this 
Contract. 
 
COMPENSATION. JPA agrees to pay to Provider for the procurement and delivery of the 
aerial lifts equipment and instruction/training the amount of $13,655 set forth in the Supplier 
Response and Provider agrees to accept said amount as full compensation therefor.  Provider 
represents that said amount includes Provider’s payment for any and all royalties or costs arising 
from patents, trademarks, copyrights, and other similar intangible rights in any way involved 
with or related to the aerial lifts equipment or this Contract.  Provider shall defend suits on 
claims for infringement or any patent, copyright, trademark or other intangible rights in any way 
related to this Contract. 
 
TIME OF COMPLETION.  The furnishing and ordering of the aerial lifts equipment under 
this Contract shall be commenced as soon as possible and said aerial lifts equipment shall be 
delivered no earlier than August 1, 2013 and no later than September 1, 2013.  Failure to meet 
the terms of the Contract on or before the Completion Date may result in forfeiture of the 
performance bonds or deposit of any; shall be deemed a breach of this Contract. 
  
INDEMNIFICATION.  Provider agrees to defend, indemnify and hold harmless JPA to the 
same extent and under the same terms and conditions as required by the Indemnification and 
Insurance Requirements for All West Haymarket Joint Public Agency Contracts attached hereto 
as Exhibit B. 
 
INSURANCE.  Provider shall at all times during the term of this Contract purchase and 
maintain in place insurance coverage as required by the Indemnification and Insurance Require-
ments for All West Haymarket Joint Public Agency Contracts attached hereto as Exhibit B, 
except that the required commercial general liability coverage shall be reduced to $1,000,000 per 
occurrence and $2,000,000 aggregate.  Provider agrees to provide all types of insurance required 
by the JPA.  Provider will furnish coverages against any and all perils required by the JPA.  
 
NON-RAIDING CLAUSE.  Provider shall not engage the services of any person or persons 
presently in the employ of the JPA for work covered by this Contract without the written consent 
of the JPA. 
 
TERMINATION OF CONTRACT.   
  A. This Contract may be terminated by the Provider if the JPA fails to adequately 
perform any material obligation required by this Contract (“Default”).  Termination rights under 
this paragraph may be exercised only if the JPA fails to cure a Default within ten (10) calendar 
days after receiving written notice from the Provider specifying the nature of the Default. 
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 B. The JPA may terminate this Contract, in whole or part, for any reason for the 
JPA’s own convenience upon at least ten days written notice to the Provider.   
 If the Contract is terminated by either the JPA or Provider as provided in A or B 
above, Provider shall be paid for all services performed, and reimbursable expenses incurred, not 
to exceed the above-mentioned Contract amount, up until the date of termination.  
 Provider hereby expressly waives any and all claims for damages or compensation 
arising under this Contract except as set forth in this paragraph in the event of termination.   
 
FAIR EMPLOYMENT.  In connection with the performance of work under this Contract, 
Provider agrees that it shall not discriminate against any employee or applicant for employment 
with respect to compensation, terms, advancement potential, conditions, or privileges of 
employment, because of such person’s race, color, religion, sex, disability, national origin, 
ancestry, age, or marital status in accordance with the requirements of Lincoln Municipal Code 
Chapter 11.08 and Neb. Rev. Stat. § 48-1122, as amended. 
 
FAIR LABOR STANDARDS.  The Provider shall maintain Fair Labor Standards in the 
performance of this Contract as required by Chapter 73, Nebraska Revised Statues, as amended. 
 
ASSIGNABILITY.  The Provider shall not assign any interest in this Contract, delegate any 
duties or work required under this Contract, or transfer any interest in the same (whether by 
assignment or novation), without the prior written consent of the JPA thereto; provided, 
however, that claims for money due or to become due to the Provider from JPA under this 
Contract may be assigned without such approval, but notice of any such assignment shall be 
furnished promptly to the JPA.  
  
INTEREST OF PROVIDER.  Provider covenants that Provider presently has no interest, 
including but not limited to, other projects or independent contracts, and shall not acquire any 
such interest, direct or indirect, which would conflict in any manner or degree with the 
performance of services required to be performed under this Contract. Provider further covenants 
that in the performance of this Contract, no person having any such interest shall be employed or 
retained by Provider under this Contract.  
 
INDEPENDENT CONTRACTOR. The JPA is interested only in the results produced by this 
Contract.  Provider has sole and exclusive charge and control of the manner and means of 
performance.  Provider shall perform as an independent contractor and it is expressly understood 
and agreed that Provider is not an employee of the JPA and is not entitled to any benefits to 
which JPA employees are entitled, including, but not limited to, overtime, retirement benefits, 
workmen’s compensation benefits, sick leave and/or injury leave.  
 
NEBRASKA LAW.   This Contract shall be construed and interpreted according to the laws of 
the State of Nebraska.  
  
INTEGRATION.  This Contract represents the entire agreement between the parties and all 
prior negotiations and representations are hereby expressly excluded from this Contract. 
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AMENDMENT.  This Contract may be amended or modified only in writing signed by both the 
JPA and Provider. 
 
SEVERABILITY.  If any provision of this Contract shall be held to be invalid or unenforceable 
for any reason, the remaining provisions shall continue to be valid and enforceable.  If a court 
finds that any provision of this Contract is invalid or unenforceable, but that by limiting such 
provision it would become valid and enforceable, then such provision shall be deemed to be 
written, construed, and enforced as so limited. 
 
WAIVER OF CONTRACTUAL RIGHT.  The failure of either party to enforce any provision 
of this Contract shall not be construed as a waiver or limitation of that party’s right to 
subsequently enforce and compel strict compliance with every provision of this Contract. 
 
FEDERAL IMMIGRATION VERIFICATION.   
 A. If the Provider is a business entity or corporation, then in accordance with Neb. 
Rev. Stat. §§ 4-108 through 4-114, the Provider agrees to register with and use a federal 
immigration verification system, to determine the work eligibility status of new employees 
performing services within the State of Nebraska.  A federal immigration verification system 
means the electronic verification of the work authorization program of the Illegal Immigration 
Reform and Immigrant Responsibility Act of 1996, 8 USC 1324 a, otherwise known as the E-
Verify Program, or an equivalent federal program designated by the United States Department of 
Homeland Security or other federal agency authorized to verify the work eligibility status of a 
newly hired employee pursuant to the Immigration Reform and Control Act of 1986.  The 
Provider shall not discriminate against any employee or applicant for employment to be 
employed in the performance of this section pursuant to the requirements of state law and 8 
U.S.C.A. 1324b. The Provider shall require any subcontractor to comply with the provisions of 
this section.  For information on the E-Verify Program, go to www.uscis.gov/everify.  
 B. If the Provider is an individual or sole proprietor, the Provider agrees to complete 
the United States Citizenship Attestation Form as provided by the JPA and attach it to the 
Contract. 
 C. Public Benefits Eligibility Status Check.  If the Provider is  agreeing to determine 
eligibility for and provide a public benefit as public benefit is defined under Neb. Rev. Stat. §§ 4-
108 through 4-114, the Provider agrees to have each applicant for public benefits attest that he or 
she is a U.S. citizen or qualified alien using the form attached. The Provider agrees to register 
and use the SAVE Program as required under Neb. Rev. Stat. §§4-108 through 4-114. If the 
applicant indicates he or she is an alien, the Provider shall verify the applicant’s lawful presence 
in the United States as provided under the SAVE Program and retain all documentation and 
provide copies of such documentation at the JPA’s request.  For information on the SAVE 
program, go to www.uscis.gov/SAVE. 
 
CONTRACT DOCUMENTS.  The Contract Documents comprise the Contract and consist of 
the following, whether or not attached hereto: 
 1. Bid Documents – Exhibit A. 
 2. Indemnification and Insurance Requirements for all West Haymarket 
  Joint Public Agency Contracts (approved March 2012) - Exhibit B. 
 3. Supply Bond – Exhibit C. 

http://www.uscis.gov/SAVE
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 4. Other Non-Attached Contract Documents: 
a.   Sales Tax Exempt Forms (to be provided upon award of the Special Purchase). 
 i. Form of Nebraska Resale or Exempt Sales Certificate. 
 ii. Form of Purchasing Agent Appointment. 

 Note:  Any portion of this project used for providing water service, such as 
pipe for water mains, are not tax exempt and are subject to sales and use 
tax.  

 Note:  The remainder of this project, including items exclusively used for 
providing fire protection, such as fire hydrants, is exempt from sales and 
use tax.  

  b. Any Bid Documents and/or Bid Attachments listed in the Bid Opportunity 
Detail not attached as part of Exhibit A. 

 
 This Contract, together with the other Contract Documents herein above mentioned, 
form this Contract and they are as fully a part of the Contract as if hereto attached or herein 
repeated.  
 
 The Contractor and JPA hereby agree that all the terms and conditions of this 
Contract shall, by these presents, be binding upon themselves, and their heirs, administrators, 
executors, legal and personal representatives, successors, and assigns.  
 
 
REPRESENTATIONS.  Each party hereby certifies, represents and warrants to the other party 
that the execution of this Contract is duly authorized and constitutes a legal, valid and binding 
obligation of said party. 
 
 IN WITNESS WHEREOF, Provider and JPA do hereby execute this Contract as of 
the Execution Date set forth above. 
  
 
PROVIDER:     OER SERVICES LLC 
 
 
     By: ____________________________________ 
      Title: _______________________________ 
     
JPA:      WEST HAYMARKET JOINT PUBLIC 
      AGENCY  
 
       
       By: ______________________________________ 
                                                       __________________, Chairperson of the West 
      Haymarket Joint Public Agency Board of 
      Representatives  
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INDEMNIFICATION AND INSURANCE REQUIREMENTS  
FOR ALL WEST HAYMARKET JOINT  

PUBLIC AGENCY CONTRACTS 
 
 

 
1. INDEMNIFICATION 
 

A. Indemnification of JPA  
 

TO THE FULLEST EXTENT PERMITTED BY LAW, CONTRACTOR SHALL RELEASE, INDEMNIFY, 
DEFEND AND HOLD HARMLESS JPA AND JPA=S MEMBERS, SUCCESSORS, ASSIGNS, LEGAL 
REPRESENTATIVES, OFFICERS, EMPLOYEES AND AGENTS FOR, FROM AND AGAINST ANY 
AND ALL CLAIMS, LIABILITIES, FINES, PENALTIES, COSTS, DAMAGES, LOSSES, LIENS, CAUSES 
OF ACTION, SUITS, DEMANDS, JUDGMENTS AND EXPENSES (INCLUDING, WITHOUT 
LIMITATION, COURT COSTS AND ATTORNEYS= FEES) OF ANY NATURE, KIND OR DESCRIPTION 
OF ANY PERSON (INCLUDING, WITHOUT LIMITATION, THE EMPLOYEES OF THE PARTIES 
HERETO) (COLLECTIVELY, ALIABILITIES@) ARISING OUT OF, RESULTING FROM OR CAUSALLY 
RELATED TO (IN WHOLE OR IN PART), PERFORMANCE OF THE CONTRACT THAT RESULTS IN 
BODILY INJURY, SICKNESS, DISEASE, OR DEATH CAUSED IN WHOLE OR IN PART BY ANY ACT 
OR OMMISSION OF THE CONTRACTOR, ANY SUBCONTRACTOR, ANYONE DIRECTLY OR 
INDIRECTLY EMPLOYED BY ANY OF THEM, OR ANYONE FOR WHOSE ACTS ANY OF THEM MAY 
BE LIABLE WHETHER OR NOT IT IS CAUSED IN WHOLE OR PART BY A PARTY INDEMNIFIED 
HEREUNDER. 

 
Such indemnification shall not be construed to negate, abridge, limit or otherwise reduce any other right 
or obligation of indemnity which would otherwise exist as to any party or person described in this 
section. 

 
B. In any and all claims by any employee (whether an employee of the Contractor or subcontractor, or their 

respective agents or assigns or by anyone directly or indirectly employed by any of them or anyone for 
whose acts any of them may be liable as an employer) in whole or in part against JPA, its officers, 
agents, employees, volunteers or consultants, the above indemnification shall not be limited in any way 
by the amount of damages, compensation, benefits or other contributions payable by or on behalf of a 
the employer under Worker=s Compensation statutes, disability benefit acts, or any other employee 
benefit or payment acts as the case may be. 

 
C. The obligations of indemnification herein shall not include or extend to: 

 
(1) Any outside engineer=s or architect=s professional errors and omissions involving the approval or 

furnishing of maps, drawings, opinions, reports, surveys, change orders, designs or specifications 
within the scope of professional services provided to JPA and related to the Contract; and 

 
(2) Any claims wholly caused by the JPA=s sole negligence and excluding claims to the extent such 

claims are caused by the willful misconduct or gross negligence of the JPA. 
 

D. In the event of any litigation of any such claims shall be commenced against JPA, Contractor shall 
defend the same at Contractor=s sole expense upon notice thereof from JPA. Contractor shall notify the 
insuring company that JPA reserves and does not waive any statutory or governmental immunity and 
neither Contractor, nor Contractor=s counsel whether employed by Contractor or by an insurer on behalf 
of the Contractor shall waive such defenses or enter into any settlement or other disposition requiring 
waiver of any defenses or immunity of JPA without the express written consent of the JPA. 
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2. INSURANCE GENERAL PROVISIONS 
 

A. Approved Coverage Prior to Commencing Work/Subcontractors Included. Contractor shall 
purchase and maintain in place insurance to protect Contractor and JPA, its officers, agents, employees, 
volunteers and consultants from and against all liabilities and hazards as provided in these insurance 
requirements throughout the duration of the Contract.   Contractor shall not commence work under this 
contract until the Contractor has obtained all insurance required under Section 2. below and such 
insurance has been approved by the City Attorney for JPA, nor shall the Contractor allow any 
subcontractor to commence work on any subcontract until all similar insurance required of the 
subcontractor has been so obtained and approved.  

 
B. Occurrence Basis Coverage. All insurance shall be provided on an occurrence basis and not on a 

claims made basis, except for hazardous materials, errors and omissions, or other coverage not 
reasonably available on an occurrence basis; provided that all such claims made coverage is subject to 
the prior written approval of the City Attorney and must be clearly indicated as such in any certificate 
showing coverage. 

 
C. Authorized and Rated Insurers Required. All insurance coverage are to be placed with insurers 

authorized to do business in the State of Nebraska and must be placed with an insurer that has an A.M. 
 Best=s Rating of no less than A:VII unless specific  approval has been granted by the City Attorney. 

 
D. Certificates Showing Coverage.  Prior to commencing the Work, Contractor must furnish to JPA 

adequate written documentation including certificate(s) of insurance, which have the original signature of 
the authorized representative, declaration pages or other acceptable policy information evidencing the 
required coverage, endorsements, and amendments.  The policy(ies) must contain a provision that 
obligates the insurance company(ies) issuing such policy(ies) to notify JPA in writing at least 30 days 
prior to any cancellation, except that only ten (10) days prior notice is required for cancellation due to 
nonpayment of premium. Upon request from JPA, a certified duplicate original of any required policy 
must be furnished.  Certificate(s) should be sent to the following address: 

 
West Haymarket Joint Public Agency 
c/o City Attorney 
City of Lincoln, Nebraska 
555 South 10th Street 
Lincoln, NE  68508 

 
Certificates of insurance may utilize an appropriate standard ACORD Certificate of Insurance form 
showing the specific limits of insurance coverage required by this Article; provided that restrictions, 
qualifications or declarations inconsistent with the requirements of this Article shall not relieve the 
Contractor from providing insurance as required herein. Such certificates shall show JPA as additional 
insured except for applicable Worker=s Compensation coverage, to include all work performed for JPA 
and specifically including, but not limited to, any liability caused or contributed to by the act, error, or 
omission of the Contractor, including any related subcontractors, third parties, agents, employees, 
officers or assigns of any of them. The inclusion of JPA as additional insured shall be for coverage only 
on a primary basis for liability coverage, and no coverage shall contain a policy or other restriction or 
attempt to provide restricted coverage for JPA, whether on an excess, contributory or other basis 
regardless of any other insurance coverage available to JPA, including by specific endorsement where 
necessary, as indicated in the following requirements. 

 
E. Terminology. The terms Ainsurance,@ Ainsurance policy,@ or Acoverage@ as used in this article are used 

interchangeably and shall have the same meaning as Ainsurance@ unless the context clearly requires 
otherwise. References to AISO7@ forms are merely for convenience and ease of reference, and an 
equivalent or better form as determined acceptable by the City Attorney may be used. (Note: ISO7 is a 
registered trademark of ISO Properties, Inc.) 
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F. Other Requirements.  Contractor agrees to waive its right of recovery against JPA for all claims and 

suits against JPA, except for claims and suits arising wholly out of the sole negligence, or to the extent 
caused by the gross negligence or willful misconduct, of JPA. In addition, its insurers, through the terms 
of the policy or policy endorsement, waive their right of subrogation against JPA for all claims and suits, 
except for claims and suits arising wholly out of the sole negligence, or to the extent caused by the gross 
negligence of willful misconduct, of JPA. The certificate of insurance must reflect the waiver of 
subrogation endorsement.  Contractor further waives its right of recovery, and its insurers also waive 
their right of subrogation against JPA for loss of its owned or leased property or property under 
Contractor=s care, custody or control, except for the right of recovery or right of subrogation arising 
wholly out of the sole negligence, or to the extent caused by the gross negligence or willful misconduct, 
of JPA.   

 
Contractor is not allowed to self-insure without the prior written consent of JPA.  If granted by JPA, any 
deductible, self-insured retention or other financial responsibility for claims must be covered directly by 
Contractor in lieu of insurance.  Any and all JPA liabilities that would otherwise, in accordance with the 
provisions of this Agreement, be covered by Contractor=s insurance will be covered as if Contractor 
elected not to include a deductible, self-insured retention or other financial responsibility for claims. 

 
Upon notification to JPA of cancellation, non-removal, substitution or material alteration of any such 
policy(ies), JPA shall have the option to (i) if feasible, pay, on behalf of the Contractor, any and all such 
premiums, penalties, fees for expenses necessary to keep such policy(ies) in full force and effect; or (ii) 
in the event that such policy(ies) cannot be kept in full force and effect, enter into the open market to 
procure such policy(ies) of insurance on behalf of Contractor as required by this Agreement at the then 
current market rate.  Upon any of the above occurrences, JPA shall invoice the Contractor for 
reimbursement of such premiums, penalties, fees, or expenses advanced on the JPA=s behalf plus an 
additional fifteen percent (15%) of such advanced amounts as remuneration for JPA=s overhead.  Such 
amounts advanced by JPA shall be paid by the Contractor within thirty (30) days after delivery of a 
statement for such expense. 

 
Contractor represents that this Agreement has been thoroughly reviewed by Contractor=s insurance 
agent(s)/broker(s), who have been instructed by Contractor to procure the insurance coverage required 
by this Agreement.  Allocated Loss Expense must be in addition to all policy limits for coverages 
referenced above. 
 
If any portion of the operation is to be subcontracted by Contractor, Contractor must require that its 
subcontractors provide and maintain the insurance coverages set forth herein, naming JPA as an 
additional insured, and requiring that the subcontractors release, defend and indemnify JPA to the same 
extent and under the same terms and conditions as Contractor is required to release, defend and 
indemnify JPA herein. 

 
Failure to provide evidence as required by Section 2. will entitle, but not require, JPA to immediately 
suspend work under this Agreement until such evidence is provided.  Acceptance of a certificate that 
does not comply with this section will not operate as a waiver of Contractor=s obligations hereunder.   
The fact that insurance (including, without limitation, self-insurance) is obtained by Contractor will not be 
deemed to release or diminish the liability of Contractor including, without limitation, liability under the 
indemnity provisions of this Agreement.  Damages recoverable by JPA will not be limited by the amount 
of the required insurance coverage. 

 
3. INSURANCE REQUIREMENTS 
 

A. Scope of Required Coverage.  The Contractor shall take out and maintain during the life of the 
Contract such insurance in the forms and minimum amounts as specified in this Section and as will 
protect Contractor and JPA from the following claims arising out of or resulting from or in connection with 
the Contractor=s operations, undertakings or omissions directly or indirectly related to the Contract, 
whether by the Contractor or any Subcontractor or anyone directly or indirectly employed by any of 
them, or by anyone for whose acts any of them may be liable: 
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(1) Claims under workers= compensation, disability benefit, or other employee benefit acts; 
(2) Claims arising out of bodily injury, occupational sickness or disease, or death of an employee or 

any other person; 
(3) Claims customarily covered under personal injury liability coverage; 
(4) Claims other than to the work itself arising out of an injury to or destruction of tangible property, 

including the loss of use resulting therefrom; 
(5) Claims arising out of ownership, maintenance or use of any motor vehicle;    
(6) Railroad protective liability coverage in the event the contract involves work to be performed within 

50 feet of any railroad property and affecting any railroad bridge or trestle, tracks, road beds, 
tunnel, underpass or crossing. 

  
 

B. Worker=s Compensation Insurance and Employer=s Liability Insurance.  The Contractor shall 
provide applicable statutory Worker=s Compensation Insurance with minimum limits as provided below 
covering all Contractor=s employees, and in the case of any subcontracted work, the Contractor shall 
require the subcontractor similarly to provide Worker=s Compensation Insurance for Subcontractor=s 
employees. This policy shall contain the following endorsement or language: AWaiver of subrogation in 
favor of JPA.@ 

 
The Contractor shall provide Employer=s Liability Insurance with minimum limits as provided below 
placed with an insurance company authorized to write such insurance in all states where the Contractor 
will have employees located in the performance of this contract, and the Contractor shall require each 
Subcontractor similarly to maintain Employer=s Liability Insurance on the Subcontractor=s employees. 

 
 
Coverage 

 
Listing 

 
Min Amt 

 
Notes 

 
Worker=s Comp. 

 
 

 
 

 
 

 
 

 
State 

 
Statutory 

 
 

 
 

 
Applicable Federal 

 
Statutory 

 
 

 
Employer=s Liability 

 
 

 
 

 
 

 
 

 
Bodily Injury by accident 

 
$500,000 

 
each accident 

 
 

 
Bodily Injury by disease 

 
$500,000 

 
each employee 

 
 

 
Bodily Injury 

 
$500,000 

 
policy limit 

 
 

C. Commercial General Liability Insurance.   
 

(1) The Contractor shall provide Commercial General Liability Insurance in a policy form providing 
broad form contractual liability no less comprehensive and no more restrictive coverage than 
provided under the ISO7 form CG00010798 or newer with standard exclusions Aa@ through Ao@ and 
with minimum limits as provided below.  
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Coverage 

 
Min Amt 

 
Notes 

 
General 

 
$5,000,000/$10,000,000 

 
Each Occurrence/Aggregate 

 
Products and Completed Operations 

 
$5,000,000/$10,000,000 

 
Each Occurrence/Aggregate 

 
Personal and Advertising Injury 

 
$5,000,000/$10,000,000 

 
Each Occurrence/Aggregate 

 
Fire Damage Limit 

 
$   100,000 

 
any one fire 

 
Medical Damage Limit 

 
$     10,000 

 
any one person 

 
(2) The required Commercial General Liability Insurance shall also include coverage for the following: 

 
$ Bodily injury and property damage. 
$ Fire legal liability    
$ Coverage for all premises and operations. 
$ Personal and advertising injury. 
$ Operations by independent contractors. 
$ X.C.U. Coverage including coverage for demolition of any building or structure, collapse, 

explosion, blasting, excavation and damage to property below the surface of ground. 
$ Any fellow employee exclusions shall be deleted. 
$ Coverage shall not contain an absolute pollution exclusion, and applicable remaining 

coverage shall apply for pollution exposures arising from products and completed operations. 
$ Coverage for products and completed operations maintained for duration of work and shall be 

maintained for a minimum of three years after final acceptance under the Contract or the 
warranty period for the same whichever is longer, unless modified in any Special Provisions. 

$ Liability coverage which shall include contractually assumed defense costs in addition to any 
policy limits. 

   $  Contractual liability coverage.  
 

(3) This policy shall also include the following endorsements which shall be indicated on the Certificate 
of Insurance. 

 
$ The definition of insured contract shall be amended to remove any exclusion or other 

limitation for work being done within 50 feet of railroad property. 
$ Endorsement to provide the general aggregate per project endorsement. 
$ Endorsement to provide waiver of subrogation in favor of and acceptable to JPA. 
$ Endorsement to provide that the policy shall be primary and non-contributory with respect to 

any insurance carried by the JPA. 
$ Separation of insureds. 
$ Additional insured endorsement in favor of and acceptable to the JPA. 

 
(4) If work is to be performed within 50 feet of any railroad property and affecting any railroad bridge or 

trestle, tracks, road beds, tunnel, underpass or crossing, Railroad Contractual Liability 
Endorsement (ISO7 form CG24170196 or newer). The definition of insured contract shall be 
amended to remove any exclusion or other limitation for any work done within fifty (50) feet of 
railroad property. 
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D. Vehicle liability insurance coverage. 
 

The Contractor shall provide reasonable insurance coverage for all owned, non-owned, hired and leased 
vehicles. This insurance shall contain a combined single limit of at least $1,000,000 per occurrence, and 
include coverage for, but not limited to the following: 

 
$ Bodily injury and property damage 
$ Any and all vehicles owned, used or hired 

 
This policy shall also contain the following endorsements or language, which shall be indicated on the 
certificate of insurance: 

 
$ Waiver of subrogation in favor of and acceptable to JPA. 
$ Additional insured endorsement in favor or and acceptable to JPA. 
$ Separation of insureds. 
$ The policy shall be primary and non-contributing with respect to any insurance carried by JPA. 
$ Endorsements to include contractual liability coverage and delete any fellow employee 

exclusion. 
$ If specifically required in the Special Provisions, the required coverage shall also include an 

endorsement for auto cargo pollution (ISO7 form CA 99 48). 
   

E. Umbrella/Excess Insurance.  At the Contractor=s option, the Commercial General Liability Insurance 
coverage limits specified in Section 3.C. above may be satisfied with a combination of primary and 
Umbrella/Excess Insurance. 

   
F. Railroad Protective Liability.  If work is to be performed within 50 feet of any railroad property and 

affecting any railroad bridge or trestle, tracks, road beds, tunnel, underpass or crossing or otherwise 
required by the Special Provisions or applicable requirements of an affected railroad, the Contractor 
shall provide Railroad Protective Liability Insurance naming the affected railroad/s as insured with 
minimum limits for bodily injury and property damage of $5,000,000 per occurrence, $10,000,000 
aggregate, or such other limits as required in the Special Provisions or by the affected railroad.  The 
original of the policy shall be furnished to the railroad and a certified copy of the same furnished to the 
City Attorney=s office prior to any related construction or entry upon railroad premises by the Contractor 
or for work related to the Contract. 

 
The policy shall be issued on a standard ISO form CG 00 35 10 93 and include the following 
endorsements: 

 
$ Endorsed to include the Pollution Exclusion Amendment (ISO form CG 28 31 10 93)  
$ Endorsed to include the Limited Seepage and Pollution Endorsement. 

 
No other endorsements restricting coverage may be added.  The original policy must be provided to 
Railroad prior to performing any work or services under this C&M Agreement. 

 
In lieu of providing a Railroad Protective Liability Policy, Contractor may participate in ANY 
RAILROAD=S Blanket Railroad Protective Liability Insurance Policy available to JPA and JPA 
Contractors.  

 
G. Special Provision.  At the JPA=s option, the minimum insurance requirements specified above may be 

increased or decreased by special provision in a JPA contract.  
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4. CONTRACTOR=S INSURANCE FOR OTHER LOSSES. 
 

A. Contractor shall assume full responsibility for all loss or damage from any cause whatsoever to any tools 
owned, rented or used in connection with the Contract including any tools, machinery, equipment, 
storage devices, containers, sheds, temporary structures, staging structures, scaffolding, fences, forms, 
braces, jigs, screens, brackets, vehicles and the like owned or rented by Contractor, or Contractor=s 
agents, subcontractors, suppliers, or employees. 

 
B. In connection with the above, Contractor shall cause or require any applicable insurance related to 

physical damage of the same to provide a waiver of a right of subrogation against JPA. 
 
5. NOTIFICATION IN EVENT OF LIABILITY OR DAMAGE. 
 

A. The Contractor shall promptly notify JPA in writing and provide a copy of all claims and information 
presented to any of Contractor=s insurance carrier/s upon any loss or claim or upon any occurrence 
giving rise to any liability or potential liability related to the Contract or related work. The notice to JPA 
shall include pertinent details of the claim or liability and an estimate of damages, names of witnesses, 
and other pertinent information including the amount of the claim, if any. 

 
B. In the event JPA receives a claim or otherwise has actual knowledge of any loss or claim arising out of 

the Contract or related work and not otherwise known to or made against the Contractor, JPA shall 
promptly notify the Contractor of the same in writing, including pertinent details of the claim or liability; 
Provided, however JPA shall have no duty to inspect the project to obtain such knowledge, and provided 
further that JPA=s obligations, if any, shall not relieve the Contractor of any liability or obligation 
hereunder. 

 
6. PROPERTY INSURANCE/ BUILDER=S RISK. 
 

A. The Contractor shall provide property insurance (a/k/a Builder=s Risk or installation Floater) on all 
Projects involving construction or installation of buildings or structures and other projects where provided 
in the Special Provisions.  Such insurance shall be provided in the minimum amount of the total contract 
sum and in addition applicable modifications thereto for the entire work on a replacement cost basis. 
Such insurance shall be maintained until JPA completes final acceptance of the work as provided in the 
Contract.  Such insurance shall be written and endorsed, where applicable, to include the interests of 
JPA, Contractor, Subcontractors, Sub-subcontractors in the related work.  The maximum deductible for 
such insurance shall be $5,000 for each occurrence, which deductible shall be the responsibility of the 
Contractor. Such insurance shall contain a Apermission to occupy@ endorsement. 

 
B. All related Property Insurance shall be provided on a ASpecial Perils@ or similar policy form and shall at a 

minimum insure against perils of fire including extended coverage and physical loss or damage including 
without limitation or duplication of coverage: flood, earthquake, theft, vandalism, malicious mischief, 
collapse, and debris removal, including demolition whether occasioned by the loss or by enforcement of 
applicable legal or safety requirements including compensation or costs for JPA=s related costs and 
expenses (as owner) including labor required as a result of such loss. 

 
C. All related Property Insurance shall include coverage for falsework, temporary buildings, work stored 

off-site or in-transit to the site, whether in whole or in part.  Coverage for work off-site or in-transit shall 
be a minimum of 10% of the amount of the policy. 

 
D. The Contractor=s Property Insurance shall be primary coverage for any insured loss related to or arising 

out of the Contract and shall not be reduced by or coordinated with separate property insurance 
maintained by JPA.  
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Supply Bond 
 
 



 Bond No. _____________ 
 
 SUPPLY BOND 
 
KNOW ALL MEN BY THESE PRESENTS: 
 

That we, OER SERVICES LLC, as Principal, and _________________________, 
a corporation organized under the laws of the State of ____________________ and authorized to 
transact business in the State of Nebraska, as Surety, are held and firmly bound unto the West 
Haymarket Joint Public Agency, as Obligee, in the penal sum of Thirteen Thousand Six 
Hundred Fifty-five and 00/100ths Dollars ($13,655.00), lawful money of the United States of 
America and to the faithful payment of which, well and truly to be made, we bind ourselves, our 
heirs, executors, and administrators (or, assigns), firmly by this presents. 
 
THE CONDITION OF THE ABOVE OBLIGATION IS SUCH, That: 
 

WHEREAS, Principal has entered into the West Haymarket Joint Public Agency 
(JPA) Portable Basketball Floor Contract (AContract@) dated May 3, 2013, (an original of which 
is on file in the Office of the City Clerk of the City of Lincoln, Nebraska) which provided for the 
procurement and delivery of the aerial lifts equipment as set forth in the Bid Documents. 
 

NOW, THEREFORE, if Principal shall timely procure and deliver the aerial lifts 
equipment in accordance with the Contract, as require the execution of this Supply Bond, then 
this obligation shall become void, otherwise to remain in full force and effect.  In the event 
Principal shall be declared by the Obligee to be in default under the above obligation, the 
Obligee may relet or otherwise complete the purchase and delivery of the aerial lifts equipment. 
Surety shall promptly indemnify and save harmless the Obligee to the limit of the penal amount 
of this bond from any loss, including but not limited to the Obligee=s reasonable cost of such 
reletting or completion including the increased cost, if any, for the purchase and delivery of the 
aerial lifts equipment and delay damages due to the Principal=s failure to timely procure and 
deliver the aerial lifts equipment. 
 

Signed and dated this ____ day of _____________________, 2013. 
 

OER SERVICES LLC, Principal 
 
 

   By: ____________________________________ 
Name: ______________________________ 
Title: ______________________________ 

 
 

__________________________________, Surety 
 
 

   By: ________________________________________ 
Title: Attorney-in-Fact 

 
(Accompany this Bond with Attorney-in-Fact=s authority from Surety to execute this bond,  

certified to include the date of the Bond) 
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RESOLUTION NO. WH- __________

BE IT RESOLVED by the Board of Representatives of the West Haymarket Joint Public1

Agency:2

That the attached Portable Concession Carts Contract between the West Haymarket Joint3

Public Agency and Carts of Colorado, Inc. to provide for the procurement, delivery and4

installation of the portable concession carts, pursuant to Bid No. 13-094, is hereby approved and5

the Chairperson of the West Haymarket Joint Public Agency Board of Representatives is hereby6

authorized to execute said Contract on behalf of the JPA.7

The City Clerk is directed to return a fully executed original of the Contract to Rick Peo8

for transmittal to Carts of Colorado, Inc.9

Adopted this _____ day of May, 2013.10

Introduced by:

___________________________________

Approved as to Form & Legality: West Haymarket Joint Public Agency
Board of Representatives

_________________________________ ___________________________________
Legal Counsel for Chris Beutler, Chair
West Haymarket Joint Public Agency

___________________________________
Tim Clare

___________________________________
Eugene Carroll
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WEST HAYMARKET JOINT PUBLIC AGENCY (JPA) 
BID NO. 13-094 

 
PORTABLE CONCESSION CARTS CONTRACT 

 
 
 THIS JPA PORTABLE CONCESSION CARTS CONTRACT (“Contract”) is made 

and entered into as of this _____ day of _________________, 2013, by and between CARTS 

OF COLORADO, INC., hereinafter called “Provider,” and the WEST HAYMARKET JOINT 

PUBLIC AGENCY, hereinafter called “JPA.”  

 
RECITALS 

 
 WHEREAS, JPA has caused to be prepared, in accordance with law, Portable 
Concession Carts Specifications and other Contract Documents for the procurement, delivery 
and installation of the portable concession carts herein described and has approved and adopted 
said documents and has caused to be published an Invitation to Bid advertisement for and in 
connection with the Contract. 

 
 WHEREAS, the Provider, in response to such advertisement, has submitted to the 
JPA, in the manner and in the time specified, a sealed Quote in accordance with the terms of said 
advertisement and the Portable Concession Carts Specifications. 
 
 WHEREAS, JPA, in the manner prescribed by law, has publicly advertised, opened, 
examined, and canvassed the Quotes submitted in response to such advertisement, and as a result 
of such canvass has determined and declared the Provider to be the lowest and best bidder for the 
furnishing of the portable concession carts for the sum of $249,647, plus freight and installation 
in the not-to-exceed estimated amounts of $14,425 and $3,850, respectively.   Copies of the Bid 
Opportunity Detail, Invitation to Bid, Instructions to Bidders, the Portable Concession Carts 
Specifications, Addendums 1 and 2, and the Provider’s Quote (collectively "Bid Documents") 
are attached hereto as Exhibit A.  
 
 WHEREAS, JPA desires to engage Provider for the procurement, delivery and 
installation of the portable concession carts on the terms and conditions herein provided. 
 
 WHEREAS, Provider hereby represents that Provider is willing and able to furnish 
and install the portable concession carts in accordance with this Contract.  
 
 NOW, THEREFORE, in consideration of the above Recitals and the below mutual 
covenants and agreements the Parties hereto, the Provider and JPA do hereby agree as follows:  
 



 

Approved by Law  
4-16-2013 
 

- 2 -

SCOPE OF SERVICES.  The Provider shall procure, deliver and install the portable concession 
carts as described in the Specifications prepared by the JPA and shall do everything required by 
this Contract.  Provider shall furnish all labor, materials, equipment, and services that is 
necessary for the Provider’s performance of this Contract. 
 
COMPENSATION. JPA agrees to pay to Provider for the procurement, delivery and 
installation of the portable concession carts for the sum of $249,647 as set forth in the Provider’s 
Quote, plus freight and installation in the not-to-exceed amounts of $14,425 and $3,850, 
respectively, and Provider agrees to accept said amounts as full compensation therefor.  Provider 
represents that said amounts include Provider’s payment for any and all royalties or costs arising 
from patents, trademarks, copyrights, and other similar intangible rights in any way involved 
with or related to the portable concession carts or this Contract.  Provider shall defend suits on 
claims for infringement or any patent, copyright, trademark or other intangible rights in any way 
related to this Contract. 
 
TIME OF COMPLETION.  The furnishing and ordering of the portable concession carts under 
this Contract shall be commenced as soon as possible and said portable concession carts shall be 
delivered and installed commencing on or about August 1, 2013 and completed no later than 
August 31, 2013, provided that the JPA reserves the right to adjust the installation schedule to a 
later date with no penalty and at no additional costs.  Failure to meet the terms of the Contract on 
or before the Completion Date may result in forfeiture of the supply bond or deposit, if any, and 
shall be deemed a breach of this Contract. 
  
INDEMNIFICATION.  Provider agrees to defend, indemnify and hold harmless JPA to the 
same extent and under the same terms and conditions as required by the Indemnification and 
Insurance Requirements for All West Haymarket Joint Public Agency Contracts attached hereto 
as Exhibit B. 
 
INSURANCE.  Provider shall at all times during the term of this Contract purchase and 
maintain in place insurance coverage as required by the Indemnification and Insurance Require-
ments for All West Haymarket Joint Public Agency Contracts attached hereto as Exhibit B, 
except that the required commercial general liability coverage shall be reduced to $1,000,000 per 
occurrence and $2,000,000 aggregate.  Provider agrees to provide all types of insurance required 
by the JPA.  Provider will furnish coverages against any and all perils required by the JPA.  
 
NON-RAIDING CLAUSE.  Provider shall not engage the services of any person or persons 
presently in the employ of the JPA for work covered by this Contract without the written consent 
of the JPA. 
 
TERMINATION OF CONTRACT.   
  A. This Contract may be terminated by the Provider if the JPA fails to adequately 
perform any material obligation required by this Contract (“Default”).  Termination rights under 
this paragraph may be exercised only if the JPA fails to cure a Default within ten (10) calendar 
days after receiving written notice from the Provider specifying the nature of the Default. 



 

Approved by Law  
4-16-2013 
 

- 3 -

 B. The JPA may terminate this Contract, in whole or part, for any reason for the 
JPA’s own convenience upon at least ten days written notice to the Provider.   
 If the Contract is terminated by either the JPA or Provider as provided in A or B 
above, Provider shall be paid for all services performed, and reimbursable expenses incurred, not 
to exceed the above-mentioned Contract amount, up until the date of termination.  
 Provider hereby expressly waives any and all claims for damages or compensation 
arising under this Contract except as set forth in this paragraph in the event of termination.   
 
FAIR EMPLOYMENT.  In connection with the performance of work under this Contract, 
Provider agrees that it shall not discriminate against any employee or applicant for employment 
with respect to compensation, terms, advancement potential, conditions, or privileges of 
employment, because of such person’s race, color, religion, sex, disability, national origin, 
ancestry, age, or marital status in accordance with the requirements of Lincoln Municipal Code 
Chapter 11.08 and Neb. Rev. Stat. § 48-1122, as amended. 
 
FAIR LABOR STANDARDS.  The Provider shall maintain Fair Labor Standards in the 
performance of this Contract as required by Chapter 73, Nebraska Revised Statues, as amended. 
 
ASSIGNABILITY.  The Provider shall not assign any interest in this Contract, delegate any 
duties or work required under this Contract, or transfer any interest in the same (whether by 
assignment or novation), without the prior written consent of the JPA thereto; provided, 
however, that claims for money due or to become due to the Provider from JPA under this 
Contract may be assigned without such approval, but notice of any such assignment shall be 
furnished promptly to the JPA.  
  
INTEREST OF PROVIDER.  Provider covenants that Provider presently has no interest, 
including but not limited to, other projects or independent contracts, and shall not acquire any 
such interest, direct or indirect, which would conflict in any manner or degree with the 
performance of services required to be performed under this Contract. Provider further covenants 
that in the performance of this Contract, no person having any such interest shall be employed or 
retained by Provider under this Contract.  
 
INDEPENDENT CONTRACTOR. The JPA is interested only in the results produced by this 
Contract.  Provider has sole and exclusive charge and control of the manner and means of 
performance.  Provider shall perform as an independent contractor and it is expressly understood 
and agreed that Provider is not an employee of the JPA and is not entitled to any benefits to 
which JPA employees are entitled, including, but not limited to, overtime, retirement benefits, 
workmen’s compensation benefits, sick leave and/or injury leave.  
 
NEBRASKA LAW.   This Contract shall be construed and interpreted according to the laws of 
the State of Nebraska.  
  
INTEGRATION.  This Contract represents the entire agreement between the parties and all 
prior negotiations and representations are hereby expressly excluded from this Contract. 
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AMENDMENT.  This Contract may be amended or modified only in writing signed by both the 
JPA and Provider. 
 
SEVERABILITY.  If any provision of this Contract shall be held to be invalid or unenforceable 
for any reason, the remaining provisions shall continue to be valid and enforceable.  If a court 
finds that any provision of this Contract is invalid or unenforceable, but that by limiting such 
provision it would become valid and enforceable, then such provision shall be deemed to be 
written, construed, and enforced as so limited. 
 
WAIVER OF CONTRACTUAL RIGHT.  The failure of either party to enforce any provision 
of this Contract shall not be construed as a waiver or limitation of that party’s right to 
subsequently enforce and compel strict compliance with every provision of this Contract. 
 
FEDERAL IMMIGRATION VERIFICATION.   
 A. If the Provider is a business entity or corporation, then in accordance with Neb. 
Rev. Stat. §§ 4-108 through 4-114, the Provider agrees to register with and use a federal 
immigration verification system, to determine the work eligibility status of new employees 
performing services within the State of Nebraska.  A federal immigration verification system 
means the electronic verification of the work authorization program of the Illegal Immigration 
Reform and Immigrant Responsibility Act of 1996, 8 USC 1324 a, otherwise known as the E-
Verify Program, or an equivalent federal program designated by the United States Department of 
Homeland Security or other federal agency authorized to verify the work eligibility status of a 
newly hired employee pursuant to the Immigration Reform and Control Act of 1986.  The 
Provider shall not discriminate against any employee or applicant for employment to be 
employed in the performance of this section pursuant to the requirements of state law and 8 
U.S.C.A. 1324b. The Provider shall require any subcontractor to comply with the provisions of 
this section.  For information on the E-Verify Program, go to www.uscis.gov/everify.  
 B. If the Provider is an individual or sole proprietor, the Provider agrees to complete 
the United States Citizenship Attestation Form as provided by the JPA and attach it to the 
Contract. 
 C. Public Benefits Eligibility Status Check.  If the Provider is  agreeing to determine 
eligibility for and provide a public benefit as public benefit is defined under Neb. Rev. Stat. §§ 4-
108 through 4-114, the Provider agrees to have each applicant for public benefits attest that he or 
she is a U.S. citizen or qualified alien using the form attached. The Provider agrees to register 
and use the SAVE Program as required under Neb. Rev. Stat. §§4-108 through 4-114. If the 
applicant indicates he or she is an alien, the Provider shall verify the applicant’s lawful presence 
in the United States as provided under the SAVE Program and retain all documentation and 
provide copies of such documentation at the JPA’s request.  For information on the SAVE 
program, go to www.uscis.gov/SAVE. 
 
CONTRACT DOCUMENTS.  The Contract Documents comprise the Contract and consist of 
the following, whether or not attached hereto: 
 1. Bid Documents – Exhibit A. 
 2. Indemnification and Insurance Requirements for all West Haymarket 
  Joint Public Agency Contracts (approved March 2012) - Exhibit B. 
 3. Supply Bond – Exhibit C. 

http://www.uscis.gov/SAVE
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 4. Other Non-Attached Contract Documents: 
a.   Sales Tax Exempt Forms (to be provided upon award of the Special Purchase). 
 i. Form of Nebraska Resale or Exempt Sales Certificate. 
 ii. Form of Purchasing Agent Appointment. 

 Note:  Any portion of this project used for providing water service, such as 
pipe for water mains, are not tax exempt and are subject to sales and use 
tax.  

 Note:  The remainder of this project, including items exclusively used for 
providing fire protection, such as fire hydrants, is exempt from sales and 
use tax.  

  b. Any Bid Documents and/or Bid Attachments listed in the Bid Opportunity 
Detail not attached as part of Exhibit A. 

 
 This Contract, together with the other Contract Documents herein above mentioned, 
form this Contract and they are as fully a part of the Contract as if hereto attached or herein 
repeated.  
 
 The Contractor and JPA hereby agree that all the terms and conditions of this 
Contract shall, by these presents, be binding upon themselves, and their heirs, administrators, 
executors, legal and personal representatives, successors, and assigns.  
 
 
REPRESENTATIONS.  Each party hereby certifies, represents and warrants to the other party 
that the execution of this Contract is duly authorized and constitutes a legal, valid and binding 
obligation of said party. 
 
 IN WITNESS WHEREOF, Provider and JPA do hereby execute this Contract as of 
the Execution Date set forth above. 
  
 
PROVIDER:     CARTS OF COLORADO, INC. 
 
 
 
     By: ____________________________________ 
      Title: _______________________________ 
     
JPA:      WEST HAYMARKET JOINT PUBLIC 
      AGENCY  
 
       
       By: ______________________________________ 
                                                      Chris Beutler, Chairperson of the West 
      Haymarket Joint Public Agency Board of 
      Representatives  
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INDEMNIFICATION AND INSURANCE REQUIREMENTS  
FOR ALL WEST HAYMARKET JOINT  

PUBLIC AGENCY CONTRACTS 
 
 

 
1. INDEMNIFICATION 
 

A. Indemnification of JPA  
 

TO THE FULLEST EXTENT PERMITTED BY LAW, CONTRACTOR SHALL RELEASE, INDEMNIFY, 
DEFEND AND HOLD HARMLESS JPA AND JPA=S MEMBERS, SUCCESSORS, ASSIGNS, LEGAL 
REPRESENTATIVES, OFFICERS, EMPLOYEES AND AGENTS FOR, FROM AND AGAINST ANY 
AND ALL CLAIMS, LIABILITIES, FINES, PENALTIES, COSTS, DAMAGES, LOSSES, LIENS, CAUSES 
OF ACTION, SUITS, DEMANDS, JUDGMENTS AND EXPENSES (INCLUDING, WITHOUT 
LIMITATION, COURT COSTS AND ATTORNEYS= FEES) OF ANY NATURE, KIND OR DESCRIPTION 
OF ANY PERSON (INCLUDING, WITHOUT LIMITATION, THE EMPLOYEES OF THE PARTIES 
HERETO) (COLLECTIVELY, ALIABILITIES@) ARISING OUT OF, RESULTING FROM OR CAUSALLY 
RELATED TO (IN WHOLE OR IN PART), PERFORMANCE OF THE CONTRACT THAT RESULTS IN 
BODILY INJURY, SICKNESS, DISEASE, OR DEATH CAUSED IN WHOLE OR IN PART BY ANY ACT 
OR OMMISSION OF THE CONTRACTOR, ANY SUBCONTRACTOR, ANYONE DIRECTLY OR 
INDIRECTLY EMPLOYED BY ANY OF THEM, OR ANYONE FOR WHOSE ACTS ANY OF THEM MAY 
BE LIABLE WHETHER OR NOT IT IS CAUSED IN WHOLE OR PART BY A PARTY INDEMNIFIED 
HEREUNDER. 

 
Such indemnification shall not be construed to negate, abridge, limit or otherwise reduce any other right 
or obligation of indemnity which would otherwise exist as to any party or person described in this 
section. 

 
B. In any and all claims by any employee (whether an employee of the Contractor or subcontractor, or their 

respective agents or assigns or by anyone directly or indirectly employed by any of them or anyone for 
whose acts any of them may be liable as an employer) in whole or in part against JPA, its officers, 
agents, employees, volunteers or consultants, the above indemnification shall not be limited in any way 
by the amount of damages, compensation, benefits or other contributions payable by or on behalf of a 
the employer under Worker=s Compensation statutes, disability benefit acts, or any other employee 
benefit or payment acts as the case may be. 

 
C. The obligations of indemnification herein shall not include or extend to: 

 
(1) Any outside engineer=s or architect=s professional errors and omissions involving the approval or 

furnishing of maps, drawings, opinions, reports, surveys, change orders, designs or specifications 
within the scope of professional services provided to JPA and related to the Contract; and 

 
(2) Any claims wholly caused by the JPA=s sole negligence and excluding claims to the extent such 

claims are caused by the willful misconduct or gross negligence of the JPA. 
 

D. In the event of any litigation of any such claims shall be commenced against JPA, Contractor shall 
defend the same at Contractor=s sole expense upon notice thereof from JPA. Contractor shall notify the 
insuring company that JPA reserves and does not waive any statutory or governmental immunity and 
neither Contractor, nor Contractor=s counsel whether employed by Contractor or by an insurer on behalf 
of the Contractor shall waive such defenses or enter into any settlement or other disposition requiring 
waiver of any defenses or immunity of JPA without the express written consent of the JPA. 
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2. INSURANCE GENERAL PROVISIONS 
 

A. Approved Coverage Prior to Commencing Work/Subcontractors Included. Contractor shall 
purchase and maintain in place insurance to protect Contractor and JPA, its officers, agents, employees, 
volunteers and consultants from and against all liabilities and hazards as provided in these insurance 
requirements throughout the duration of the Contract.   Contractor shall not commence work under this 
contract until the Contractor has obtained all insurance required under Section 2. below and such 
insurance has been approved by the City Attorney for JPA, nor shall the Contractor allow any 
subcontractor to commence work on any subcontract until all similar insurance required of the 
subcontractor has been so obtained and approved.  

 
B. Occurrence Basis Coverage. All insurance shall be provided on an occurrence basis and not on a 

claims made basis, except for hazardous materials, errors and omissions, or other coverage not 
reasonably available on an occurrence basis; provided that all such claims made coverage is subject to 
the prior written approval of the City Attorney and must be clearly indicated as such in any certificate 
showing coverage. 

 
C. Authorized and Rated Insurers Required. All insurance coverage are to be placed with insurers 

authorized to do business in the State of Nebraska and must be placed with an insurer that has an A.M. 
 Best=s Rating of no less than A:VII unless specific  approval has been granted by the City Attorney. 

 
D. Certificates Showing Coverage.  Prior to commencing the Work, Contractor must furnish to JPA 

adequate written documentation including certificate(s) of insurance, which have the original signature of 
the authorized representative, declaration pages or other acceptable policy information evidencing the 
required coverage, endorsements, and amendments.  The policy(ies) must contain a provision that 
obligates the insurance company(ies) issuing such policy(ies) to notify JPA in writing at least 30 days 
prior to any cancellation, except that only ten (10) days prior notice is required for cancellation due to 
nonpayment of premium. Upon request from JPA, a certified duplicate original of any required policy 
must be furnished.  Certificate(s) should be sent to the following address: 

 
West Haymarket Joint Public Agency 
c/o City Attorney 
City of Lincoln, Nebraska 
555 South 10th Street 
Lincoln, NE  68508 

 
Certificates of insurance may utilize an appropriate standard ACORD Certificate of Insurance form 
showing the specific limits of insurance coverage required by this Article; provided that restrictions, 
qualifications or declarations inconsistent with the requirements of this Article shall not relieve the 
Contractor from providing insurance as required herein. Such certificates shall show JPA as additional 
insured except for applicable Worker=s Compensation coverage, to include all work performed for JPA 
and specifically including, but not limited to, any liability caused or contributed to by the act, error, or 
omission of the Contractor, including any related subcontractors, third parties, agents, employees, 
officers or assigns of any of them. The inclusion of JPA as additional insured shall be for coverage only 
on a primary basis for liability coverage, and no coverage shall contain a policy or other restriction or 
attempt to provide restricted coverage for JPA, whether on an excess, contributory or other basis 
regardless of any other insurance coverage available to JPA, including by specific endorsement where 
necessary, as indicated in the following requirements. 

 
E. Terminology. The terms Ainsurance,@ Ainsurance policy,@ or Acoverage@ as used in this article are used 

interchangeably and shall have the same meaning as Ainsurance@ unless the context clearly requires 
otherwise. References to AISO7@ forms are merely for convenience and ease of reference, and an 
equivalent or better form as determined acceptable by the City Attorney may be used. (Note: ISO7 is a 
registered trademark of ISO Properties, Inc.) 
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F. Other Requirements.  Contractor agrees to waive its right of recovery against JPA for all claims and 

suits against JPA, except for claims and suits arising wholly out of the sole negligence, or to the extent 
caused by the gross negligence or willful misconduct, of JPA. In addition, its insurers, through the terms 
of the policy or policy endorsement, waive their right of subrogation against JPA for all claims and suits, 
except for claims and suits arising wholly out of the sole negligence, or to the extent caused by the gross 
negligence of willful misconduct, of JPA. The certificate of insurance must reflect the waiver of 
subrogation endorsement.  Contractor further waives its right of recovery, and its insurers also waive 
their right of subrogation against JPA for loss of its owned or leased property or property under 
Contractor=s care, custody or control, except for the right of recovery or right of subrogation arising 
wholly out of the sole negligence, or to the extent caused by the gross negligence or willful misconduct, 
of JPA.   

 
Contractor is not allowed to self-insure without the prior written consent of JPA.  If granted by JPA, any 
deductible, self-insured retention or other financial responsibility for claims must be covered directly by 
Contractor in lieu of insurance.  Any and all JPA liabilities that would otherwise, in accordance with the 
provisions of this Agreement, be covered by Contractor=s insurance will be covered as if Contractor 
elected not to include a deductible, self-insured retention or other financial responsibility for claims. 

 
Upon notification to JPA of cancellation, non-removal, substitution or material alteration of any such 
policy(ies), JPA shall have the option to (i) if feasible, pay, on behalf of the Contractor, any and all such 
premiums, penalties, fees for expenses necessary to keep such policy(ies) in full force and effect; or (ii) 
in the event that such policy(ies) cannot be kept in full force and effect, enter into the open market to 
procure such policy(ies) of insurance on behalf of Contractor as required by this Agreement at the then 
current market rate.  Upon any of the above occurrences, JPA shall invoice the Contractor for 
reimbursement of such premiums, penalties, fees, or expenses advanced on the JPA=s behalf plus an 
additional fifteen percent (15%) of such advanced amounts as remuneration for JPA=s overhead.  Such 
amounts advanced by JPA shall be paid by the Contractor within thirty (30) days after delivery of a 
statement for such expense. 

 
Contractor represents that this Agreement has been thoroughly reviewed by Contractor=s insurance 
agent(s)/broker(s), who have been instructed by Contractor to procure the insurance coverage required 
by this Agreement.  Allocated Loss Expense must be in addition to all policy limits for coverages 
referenced above. 
 
If any portion of the operation is to be subcontracted by Contractor, Contractor must require that its 
subcontractors provide and maintain the insurance coverages set forth herein, naming JPA as an 
additional insured, and requiring that the subcontractors release, defend and indemnify JPA to the same 
extent and under the same terms and conditions as Contractor is required to release, defend and 
indemnify JPA herein. 

 
Failure to provide evidence as required by Section 2. will entitle, but not require, JPA to immediately 
suspend work under this Agreement until such evidence is provided.  Acceptance of a certificate that 
does not comply with this section will not operate as a waiver of Contractor=s obligations hereunder.   
The fact that insurance (including, without limitation, self-insurance) is obtained by Contractor will not be 
deemed to release or diminish the liability of Contractor including, without limitation, liability under the 
indemnity provisions of this Agreement.  Damages recoverable by JPA will not be limited by the amount 
of the required insurance coverage. 

 
3. INSURANCE REQUIREMENTS 
 

A. Scope of Required Coverage.  The Contractor shall take out and maintain during the life of the 
Contract such insurance in the forms and minimum amounts as specified in this Section and as will 
protect Contractor and JPA from the following claims arising out of or resulting from or in connection with 
the Contractor=s operations, undertakings or omissions directly or indirectly related to the Contract, 
whether by the Contractor or any Subcontractor or anyone directly or indirectly employed by any of 
them, or by anyone for whose acts any of them may be liable: 
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(1) Claims under workers= compensation, disability benefit, or other employee benefit acts; 
(2) Claims arising out of bodily injury, occupational sickness or disease, or death of an employee or 

any other person; 
(3) Claims customarily covered under personal injury liability coverage; 
(4) Claims other than to the work itself arising out of an injury to or destruction of tangible property, 

including the loss of use resulting therefrom; 
(5) Claims arising out of ownership, maintenance or use of any motor vehicle;    
(6) Railroad protective liability coverage in the event the contract involves work to be performed within 

50 feet of any railroad property and affecting any railroad bridge or trestle, tracks, road beds, 
tunnel, underpass or crossing. 

  
 

B. Worker=s Compensation Insurance and Employer=s Liability Insurance.  The Contractor shall 
provide applicable statutory Worker=s Compensation Insurance with minimum limits as provided below 
covering all Contractor=s employees, and in the case of any subcontracted work, the Contractor shall 
require the subcontractor similarly to provide Worker=s Compensation Insurance for Subcontractor=s 
employees. This policy shall contain the following endorsement or language: AWaiver of subrogation in 
favor of JPA.@ 

 
The Contractor shall provide Employer=s Liability Insurance with minimum limits as provided below 
placed with an insurance company authorized to write such insurance in all states where the Contractor 
will have employees located in the performance of this contract, and the Contractor shall require each 
Subcontractor similarly to maintain Employer=s Liability Insurance on the Subcontractor=s employees. 

 
 
Coverage 

 
Listing 

 
Min Amt 

 
Notes 

 
Worker=s Comp. 

 
 

 
 

 
 

 
 

 
State 

 
Statutory 

 
 

 
 

 
Applicable Federal 

 
Statutory 

 
 

 
Employer=s Liability 

 
 

 
 

 
 

 
 

 
Bodily Injury by accident 

 
$500,000 

 
each accident 

 
 

 
Bodily Injury by disease 

 
$500,000 

 
each employee 

 
 

 
Bodily Injury 

 
$500,000 

 
policy limit 

 
 

C. Commercial General Liability Insurance.   
 

(1) The Contractor shall provide Commercial General Liability Insurance in a policy form providing 
broad form contractual liability no less comprehensive and no more restrictive coverage than 
provided under the ISO7 form CG00010798 or newer with standard exclusions Aa@ through Ao@ and 
with minimum limits as provided below.  
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Coverage 

 
Min Amt 

 
Notes 

 
General 

 
$5,000,000/$10,000,000 

 
Each Occurrence/Aggregate 

 
Products and Completed Operations 

 
$5,000,000/$10,000,000 

 
Each Occurrence/Aggregate 

 
Personal and Advertising Injury 

 
$5,000,000/$10,000,000 

 
Each Occurrence/Aggregate 

 
Fire Damage Limit 

 
$   100,000 

 
any one fire 

 
Medical Damage Limit 

 
$     10,000 

 
any one person 

 
(2) The required Commercial General Liability Insurance shall also include coverage for the following: 

 
$ Bodily injury and property damage. 
$ Fire legal liability    
$ Coverage for all premises and operations. 
$ Personal and advertising injury. 
$ Operations by independent contractors. 
$ X.C.U. Coverage including coverage for demolition of any building or structure, collapse, 

explosion, blasting, excavation and damage to property below the surface of ground. 
$ Any fellow employee exclusions shall be deleted. 
$ Coverage shall not contain an absolute pollution exclusion, and applicable remaining 

coverage shall apply for pollution exposures arising from products and completed operations. 
$ Coverage for products and completed operations maintained for duration of work and shall be 

maintained for a minimum of three years after final acceptance under the Contract or the 
warranty period for the same whichever is longer, unless modified in any Special Provisions. 

$ Liability coverage which shall include contractually assumed defense costs in addition to any 
policy limits. 

   $  Contractual liability coverage.  
 

(3) This policy shall also include the following endorsements which shall be indicated on the Certificate 
of Insurance. 

 
$ The definition of insured contract shall be amended to remove any exclusion or other 

limitation for work being done within 50 feet of railroad property. 
$ Endorsement to provide the general aggregate per project endorsement. 
$ Endorsement to provide waiver of subrogation in favor of and acceptable to JPA. 
$ Endorsement to provide that the policy shall be primary and non-contributory with respect to 

any insurance carried by the JPA. 
$ Separation of insureds. 
$ Additional insured endorsement in favor of and acceptable to the JPA. 

 
(4) If work is to be performed within 50 feet of any railroad property and affecting any railroad bridge or 

trestle, tracks, road beds, tunnel, underpass or crossing, Railroad Contractual Liability 
Endorsement (ISO7 form CG24170196 or newer). The definition of insured contract shall be 
amended to remove any exclusion or other limitation for any work done within fifty (50) feet of 
railroad property. 
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D. Vehicle liability insurance coverage. 
 

The Contractor shall provide reasonable insurance coverage for all owned, non-owned, hired and leased 
vehicles. This insurance shall contain a combined single limit of at least $1,000,000 per occurrence, and 
include coverage for, but not limited to the following: 

 
$ Bodily injury and property damage 
$ Any and all vehicles owned, used or hired 

 
This policy shall also contain the following endorsements or language, which shall be indicated on the 
certificate of insurance: 

 
$ Waiver of subrogation in favor of and acceptable to JPA. 
$ Additional insured endorsement in favor or and acceptable to JPA. 
$ Separation of insureds. 
$ The policy shall be primary and non-contributing with respect to any insurance carried by JPA. 
$ Endorsements to include contractual liability coverage and delete any fellow employee 

exclusion. 
$ If specifically required in the Special Provisions, the required coverage shall also include an 

endorsement for auto cargo pollution (ISO7 form CA 99 48). 
   

E. Umbrella/Excess Insurance.  At the Contractor=s option, the Commercial General Liability Insurance 
coverage limits specified in Section 3.C. above may be satisfied with a combination of primary and 
Umbrella/Excess Insurance. 

   
F. Railroad Protective Liability.  If work is to be performed within 50 feet of any railroad property and 

affecting any railroad bridge or trestle, tracks, road beds, tunnel, underpass or crossing or otherwise 
required by the Special Provisions or applicable requirements of an affected railroad, the Contractor 
shall provide Railroad Protective Liability Insurance naming the affected railroad/s as insured with 
minimum limits for bodily injury and property damage of $5,000,000 per occurrence, $10,000,000 
aggregate, or such other limits as required in the Special Provisions or by the affected railroad.  The 
original of the policy shall be furnished to the railroad and a certified copy of the same furnished to the 
City Attorney=s office prior to any related construction or entry upon railroad premises by the Contractor 
or for work related to the Contract. 

 
The policy shall be issued on a standard ISO form CG 00 35 10 93 and include the following 
endorsements: 

 
$ Endorsed to include the Pollution Exclusion Amendment (ISO form CG 28 31 10 93)  
$ Endorsed to include the Limited Seepage and Pollution Endorsement. 

 
No other endorsements restricting coverage may be added.  The original policy must be provided to 
Railroad prior to performing any work or services under this C&M Agreement. 

 
In lieu of providing a Railroad Protective Liability Policy, Contractor may participate in ANY 
RAILROAD=S Blanket Railroad Protective Liability Insurance Policy available to JPA and JPA 
Contractors.  

 
G. Special Provision.  At the JPA=s option, the minimum insurance requirements specified above may be 

increased or decreased by special provision in a JPA contract.  
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4. CONTRACTOR=S INSURANCE FOR OTHER LOSSES. 
 

A. Contractor shall assume full responsibility for all loss or damage from any cause whatsoever to any tools 
owned, rented or used in connection with the Contract including any tools, machinery, equipment, 
storage devices, containers, sheds, temporary structures, staging structures, scaffolding, fences, forms, 
braces, jigs, screens, brackets, vehicles and the like owned or rented by Contractor, or Contractor=s 
agents, subcontractors, suppliers, or employees. 

 
B. In connection with the above, Contractor shall cause or require any applicable insurance related to 

physical damage of the same to provide a waiver of a right of subrogation against JPA. 
 
5. NOTIFICATION IN EVENT OF LIABILITY OR DAMAGE. 
 

A. The Contractor shall promptly notify JPA in writing and provide a copy of all claims and information 
presented to any of Contractor=s insurance carrier/s upon any loss or claim or upon any occurrence 
giving rise to any liability or potential liability related to the Contract or related work. The notice to JPA 
shall include pertinent details of the claim or liability and an estimate of damages, names of witnesses, 
and other pertinent information including the amount of the claim, if any. 

 
B. In the event JPA receives a claim or otherwise has actual knowledge of any loss or claim arising out of 

the Contract or related work and not otherwise known to or made against the Contractor, JPA shall 
promptly notify the Contractor of the same in writing, including pertinent details of the claim or liability; 
Provided, however JPA shall have no duty to inspect the project to obtain such knowledge, and provided 
further that JPA=s obligations, if any, shall not relieve the Contractor of any liability or obligation 
hereunder. 

 
6. PROPERTY INSURANCE/ BUILDER=S RISK. 
 

A. The Contractor shall provide property insurance (a/k/a Builder=s Risk or installation Floater) on all 
Projects involving construction or installation of buildings or structures and other projects where provided 
in the Special Provisions.  Such insurance shall be provided in the minimum amount of the total contract 
sum and in addition applicable modifications thereto for the entire work on a replacement cost basis. 
Such insurance shall be maintained until JPA completes final acceptance of the work as provided in the 
Contract.  Such insurance shall be written and endorsed, where applicable, to include the interests of 
JPA, Contractor, Subcontractors, Sub-subcontractors in the related work.  The maximum deductible for 
such insurance shall be $5,000 for each occurrence, which deductible shall be the responsibility of the 
Contractor. Such insurance shall contain a Apermission to occupy@ endorsement. 

 
B. All related Property Insurance shall be provided on a ASpecial Perils@ or similar policy form and shall at a 

minimum insure against perils of fire including extended coverage and physical loss or damage including 
without limitation or duplication of coverage: flood, earthquake, theft, vandalism, malicious mischief, 
collapse, and debris removal, including demolition whether occasioned by the loss or by enforcement of 
applicable legal or safety requirements including compensation or costs for JPA=s related costs and 
expenses (as owner) including labor required as a result of such loss. 

 
C. All related Property Insurance shall include coverage for falsework, temporary buildings, work stored 

off-site or in-transit to the site, whether in whole or in part.  Coverage for work off-site or in-transit shall 
be a minimum of 10% of the amount of the policy. 

 
D. The Contractor=s Property Insurance shall be primary coverage for any insured loss related to or arising 

out of the Contract and shall not be reduced by or coordinated with separate property insurance 
maintained by JPA.  
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EXHIBIT C 
 

Supply Bond 
 
 



 Bond No. _____________ 
 
 SUPPLY BOND 
 
KNOW ALL MEN BY THESE PRESENTS: 
 

That we, Carts of Colorado, Inc. as Principal, and ___________________ 
_________________, a corporation organized under the laws of the State of ________________ 
and authorized to transact business in the State of Nebraska, as Surety, are held and firmly bound 
unto the West Haymarket Joint Public Agency, as Obligee, in the penal sum of Two Hundred 
Sixty-Seven Thousand Nine Hundred Twenty-Two Dollars ($267,922), lawful money of the 
United States of America and to the faithful payment of which, well and truly to be made, we bind 
ourselves, our heirs, executors, and administrators (or, assigns), firmly by this presents. 
 
THE CONDITION OF THE ABOVE OBLIGATION IS SUCH, That: 
 

WHEREAS, Principal has entered into the West Haymarket Joint Public Agency (JPA) 
Portable Concession Carts Contract (AContract@) dated May 3, 2013, (an original of which is on 
file in the Office of the City Clerk of the City of Lincoln, Nebraska) which provided for the 
procurement, delivery and installation of the portable concession carts as set forth in the Bid 
Documents. 
 

NOW, THEREFORE, if Principal shall timely procure, deliver and install the portable 
concession carts in accordance with the Contract, as require the execution of this Supply Bond, 
then this obligation shall become void, otherwise to remain in full force and effect. In the event 
Principal shall be declared by the Obligee to be in default under the above obligation, the Obligee 
may relet or otherwise complete the purchase, delivery and installation of the portable concession 
carts. Surety shall promptly indemnify and save harmless the Obligee to the limit of the penal 
amount of this bond from any loss, including but not limited to the Obligee=s reasonable cost of 
such reletting or completion including the increased cost, if any, for the purchase, delivery and 
installation of the portable concession carts and delay damages due to the Principal=s failure to 
timely procure, deliver and install the portable concession carts. 
 

Signed and dated this ____ day of _____________________, 2013. 
 

CARTS OF COLORADO, INC. Principal 
 
 

   By: ____________________________________ 
Name: ______________________________ 
Title: ______________________________ 

 
__________________________________, Surety 

 
 

   By: ________________________________________ 
Title: Attorney-in-Fact 

 
(Accompany this Bond with Attorney-in-Fact=s authority from Surety to execute this bond,  

certified to include the date of the Bond) 
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RESOLUTION NO. WH- __________

BE IT RESOLVED by the Board of Representatives of the West Haymarket Joint Public1

Agency:2

That the attached Allowable Fill Restriction Agreement between the City of Lincoln and3

the West Haymarket Joint Public Agency to treat the proposed Breslow Ice Center site, the4

City’s 901 Building site and the West Haymarket Parking Lot and Festival Space as a single5

development area and to define the maximum amount of fill allowed on each site, is hereby6

approved and the Chairperson of the West Haymarket Joint Public Agency Board of7

Representatives is hereby authorized to execute said Agreement on behalf of the West Haymarket8

Joint Public Agency.9

The City Clerk is directed to return an original Agreement to Rick Peo, Chief Assistant10

City Attorney for filing with the Lancaster County Register of Deeds.11

Adopted this _____ day of _________________, 2013.12

Introduced by:

___________________________________

Approved as to Form & Legality: West Haymarket Joint Public Agency
Board of Representatives

_________________________________ ___________________________________
Legal Counsel for Chris Beutler, Chair
West Haymarket Joint Public Agency

___________________________________
Tim Clare

___________________________________
Eugene Carroll
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ALLOWABLE FILL RESTRICTION AGREEMENT 
 

 
 THIS ALLOWABLE FILL RESTRICTION AGREEMENT (“Agreement”) is made and 
entered into by and between the City of Lincoln, Nebraska, a municipal corporation 
(“City”), and the West Haymarket Joint Public Agency, a political subdivision of the 
State of Nebraska created by the Nebraska Joint Public Agency Act, Neb. Rev. Stat. § 13-
2501 et seq. (“JPA”), as of the date of the last execution of this Agreement by the City or 
JPA as the case may be. 
 

RECITALS 
 

 I. The City is the Owner of Lot 1, Block 1, and Lot 2, Block 1, West Haymarket 
Addition, Lincoln, Lancaster County, Nebraska (“Lot 1” and “Lot 2”, respectively). 

 
 II. The JPA is the Owner of Lot 3, Block 1, West Haymarket Addition, Lincoln, 
Lancaster County, Nebraska (“Lot 3”). 

 
 III. Lot 1 is the proposed Breslow Ice Center site.  Lot 2 is the site of the City’s 
901 Building.  Lot 3 is the site for the JPA’s West Haymarket Parking Lot and Festival 
Space. 

 
 IV. Lots 1, 2 and 3 are located in the Salt Creek Flood Storage Area which is 
defined in Lincoln Municipal Code Section 27.52.020 to mean “a portion of the Salt Creek 
floodprone area that stores floodwaters along the stream reach adjacent to the Salt Creek 
levee and is assigned a percentage of allowable fill, as shown on the Salt Creek Floodprone 
Area and Salt Creek Flood Storage Area Detail Maps adopted by resolution of the City 
Council, copies of which are on file with the Department of Building and Safety.”  
 
 V. Lots 1, 2 and 3 are located in Flood Storage Area 9 as shown on the Salt 
Creek Flood Storage Area Detail Map adopted by Resolution No. A-84280, adopted by the 
City Council of the City of Lincoln, Nebraska on March 5, 2007.  A copy of said Map is 
attached hereto marked as Exhibit 1.  The percentage of allowable fill assigned to Flood 
Storage Area 9 is 40%. 
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 VI. The development of Lots 1, 2 and 3 is subject to the Standards for Salt Creek 
Flood Storage Area as set forth in Lincoln Municipal Code Section 27.52.035.  Section 
2752.035 provides in pertinent part that: 
 

 (a)  No development or improvement shall occur within any Salt Creek 
flood storage area unless the applicant has demonstrated that the total 
amount of flood storage volume to be eliminated by the development within 
the development area does not exceed, on a volumetric basis, the same 
percentage of allowable fill assigned to that flood storage area. The allowable 
fill shall be a percentage of the total flood storage volume available in the 
development area as of the effective date of this ordinance. 
  (1)  For the purposes of the Salt Creek Flood Storage Area 
Standards, the development area may include adjacent or non-adjacent 
parcels within the same flood storage area. Within a single flood storage area, 
the allowable fill for an entire development area will be considered on a net 
basis.  Individual parcels within a development area may have an amount of 
fill that is greater than the percentage of allowable fill assigned to that flood 
storage area, provided a permanent conservation easement or permanent 
deed restriction to protect the flood storage is dedicated over another parcel 
or parcels within the development area, such that the net percentage of fill 
does not exceed the percentage of allowable fill. 
 

 VII. Pursuant to Section 27.52.035(a)(1), the parties desire to subject Lots 1, 2 
and 3 to a permanent deed restriction requiring Lots 1, 2 and 3 to be developed as a single 
flood storage area in order to allow Lots 1 and 2 to be developed with an allowable 
percentage of fill that is greater than the 40% which would otherwise be individually 
assigned to the lots.   
 
 NOW, THEREFORE, in consideration of the above Recitals and the covenants 
contained herein, the parties agree as follows: 
  
 1. Pursuant to the Salt Creek Flood Storage Area Standards in Lincoln 
Municipal Code Section 27.52.035, Lots 1, 2 and 3 shall constitute and be developed as a 
single development area. 
 
 2. Lot 1 may be developed with a total amount of fill not to exceed 35,801 
cubic yards of fill; Lot 2 may be developed with a total amount of fill not to exceed 10,620 
cubic yards of fill; and Lot 3 may be developed with a total amount of fill not to exceed 
22,941 cubic yards of fill as more particularly described on the Flood Storage Summary 
Map attached hereto marked as Exhibit 2. 
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 3. The terms and conditions of this Agreement shall run with the land and the 
terms and conditions of this Agreement shall be binding upon the parties and their successor 
and assigns.   
 
       CITY OF LINCOLN, NEBRASKA 
 
 
          By: ____________________________________ 
       Chris Beutler, Mayor of Lincoln 
 
Execution Date: _____________________ 
 
 
       WEST HAYMARKET JOINT PUBLIC 
       AGENCY 
 
 
         By: ____________________________________ 
       Chris Beutler, Chairman of the Board of 
       Representatives of the West Haymarket 
       Joint Public Agency 
 
Execution Date: _______________________ 
 
 
 
STATE OF NEBRASKA  ) 
     ) ss: 
COUNTY OF LANCASTER  ) 
 
 The foregoing instrument was acknowledged before me on this _____ day 
of____________________, 2013, by Chris Beutler, Mayor of the City of Lincoln, Nebraska, 
a municipal corporation. 
 
       ________________________________ 
       Notary Public 
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STATE OF NEBRASKA  ) 
     ) ss: 
COUNTY OF LANCASTER  ) 
 
 The foregoing instrument was acknowledged before me on this _____ day 
of____________________, 2013, by Chris Beutler, Chairman of the Board of Representa-
tives of the West Haymarket Joint Public Agency, a Nebraska Joint Public Agency.  
 
 
       ________________________________ 
       Notary Public 
           



EXHIBIT 1
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WH 13-49 Introduce:  5-16-13

RESOLUTION NO. WH- __________

BE IT RESOLVED by the Board of Representatives of the West Haymarket Joint Public1

Agency:2

That the Chairperson of the Board of Representatives is hereby authorized to execute, on3

behalf of the West Haymarket Joint Public Agency, a Storage Space Lease Agreement between4

the West Haymarket Joint Public Agency and TDP Phase One LLC and TDP Phase Two LLC5

(collectively “TDP”) substantially in the form attached hereto with such revised exhibits and6

other minor changes to the Agreement as shall be approved by the Chairperson and Legal7

Counsel for the West Haymarket Joint Public Agency.  The Agreement provides for TDP’s lease8

of Storage Room 104 in the JPA Deck 1 Parking Garage.9

Adopted this _____ day of _________________, 2013.10

Introduced by:

___________________________________

Approved as to Form & Legality: West Haymarket Joint Public Agency
Board of Representatives

_________________________________ ___________________________________
Legal Counsel for Chris Beutler, Chair
West Haymarket Joint Public Agency

___________________________________
Tim Clare

___________________________________
Eugene Carroll
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STORAGE SPACE 
 LEASE AGREEMENT 
 
 This Storage Space Lease Agreement (“Agreement”) is entered into by and between 
the West Haymarket Joint Public Agency (“JPA”) and TDP Phase One, LLC and TDP 
Phase Two, LLC (collectively “TDP”) as of the date of execution by JPA below.  In 
consideration of the mutual covenants and promises contained herein, JPA and TDP do 
agree as follows: 
 
1. LEASE.  JPA hereby leases to TDP and TDP hereby leases from the JPA the right 
to occupy the approximately 1,689 square foot storage room (104) located in the northeast 
corner on the first floor of the JPA Deck 1 Parking Garage located at 555 R Street on 
property legally described as Lot 1, Block 4, West Haymarket Addition, Lincoln, Lancaster 
County, Nebraska (the “Premises”). 
 
2. TERM.  The term of this Agreement shall commence on September 1, 2013 
(“Commencement Date”) and shall continue for the useful life of the JPA Deck 1 Parking 
Garage or the useful life of the TDP building improvements located on Lots 2 and 3, Block 
4 and Lot 1, Block 5, West Haymarket Addition, Lincoln, Lancaster County, Nebraska 
(collectively “TDP Property”), whichever period of time is lesser, subject to earlier 
termination as provided in Section 14 below. 
 
3. SURRENDER; HOLDING OVER.  Upon expiration of the Lease or earlier 
termination of TDP's right to possession, TDP shall immediately vacate the Premises, 
remove all property therefrom and leave the Premises in a clean, broom-swept condition 
free of damage in excess of normal wear and tear. Any property not removed shall be 
deemed abandoned and TDP shall be liable for all costs of removal. If  TDP remains in 
possession of the Premises, or any part thereof, after expiration of the term hereof, such 
occupancy shall be a tenancy from month to month until terminated by either party giving 
the other party thirty (30) days written notice of termination. Any hold over month-to-
month tenancy shall be subject to the provisions of this Agreement. 
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4. RENT.  TDP agrees to pay Base Rent and Additional Rent as provided for herein. 
 A. Base Rent.  Base Rent shall be calculated at the rate of $5.00 per square foot 

on an annual basis, i.e. 1,689 sq. ft. x $5.00/sq. ft. = $8,445.00/year. Base 
Rent shall be payable in equal semi-annual installments of $4,222.50 subject to 
annual modification as provided in Subsection B below. Said Base Rent 
payments shall be paid in advance on or before September 1, 2013 and March 
1, 2014 and on or before the first day of each September and March thereafter 
during the term of this Agreement. 

 B. Escalation of Base Rent.  Commencing on September 1, 2016 and on 
September 1 every three (3) years thereafter (each such date a “Rent 
Adjustment Date”), the Base Rent then in effect shall be adjusted, upward only, 
by a percentage equal to the percentage increase in the Consumer Price Index 
presently designated as the United States Department of Labor, Bureau of 
Labor Statistics Consumer Price Index for all Urban Consumers, U.S. City 
Average, (Base 1982-1984 equals 100) (“CPI-U”)  for the month of May 
immediately prior to the Rent Adjustment Date compared to the CPI for the 
month of May three years prior thereto.  For example, on September 1, 2016, 
the rent shall be increased by a percentage equal to the percentage increase 
between the May 2013 CPI-U and the May 2016 CPI-U. In the event that the 
statistics are not available or in the event that publication of the CPI-U is 
modified or discontinued in its entirety, the adjustment provided for herein shall 
be made on the basis of an index mutually agreed upon by the parties to be a 
comparable and recognized index of purchasing power of the United States 
consumer dollar published by the U.S. Department of Labor or other 
governmental agency. 

 C. Additional Rent.  TDP further agrees, as additional rent, to reimburse the JPA 
for the JPA’s cost to remove the existing door, cut a new hole and install a roll-
up door for the approximately 767 square foot south storage room also located 
on the first floor of Deck 1. Said new door is needed in order for the JPA to 
store a garage sweeper in this smaller space which was originally intended to be 
stored in the Premises.  Said payment shall be paid to the JPA within thirty (30) 
days from the date TDP receives a request for said reimbursement.  The 
estimated cost for the work to install the roll-up door is $3,000.00. 

 D. Payment of Rent.  All payments of Base Rent and Additional Rent shall be 
delivered to the JPA c/o the City of Lincoln, Nebraska Finance Director, 555 
South 10th Street, Suite 103, Lincoln, NE 68508. 

 E. Delinquent Payments.  If any payment of Base Rent or Additional Rent is not 
paid within ten (10) days after the same becomes due under the terms of this 
Agreement, then such unpaid rent shall bear interest at the rate of twelve 
percent (12%) per annum from the date due until paid in full. 
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5. USE OF PREMISES. 
 A. The Premises shall be used solely for the storage of personal property owned by 

TDP or TDP’s tenants occupying rental units in the  building improvements 
located on the TDP Property.  TDP shall provide JPA a written list of the names 
and addresses of all TDP tenants who have been granted permission by TDP to 
store items of personal property in the Premises leased by TDP.  TDP shall 
promptly furnish JPA with an updated list as tenancies change. 

 B. The Premises may not be subleased in its entirety without the written consent of 
JPA. 

 C. The Premises may not be altered or improved except as provided in this 
Agreement without the written consent of JPA. 

 D. No flammable, corrosive, organic, biological, chemical, odorous, obnoxious, or 
other dangerous or hazardous materials shall be generated, released, stored or 
disposed of in or around the Premises. 

 E. No trash, rubbish, items omitting odors, plants, or any other thing which harbor 
insects, rodents, or other pests shall be stored in the Premises. 

 F. No firearms or ammunition shall be stored in the Premises. 
 G. No animals or pets shall be left unattended in the Premises. 
 H. No business may be conducted in the Premises. 
 I. The Premises shall be kept in a clean and sanitary condition. 
 J. No food or beverages shall be stored in the Premises. 
 
6. CONDITION OF PREMISES.  The Premises is a base shell having exterior walls 
with an unfinished interior and is lacking plumbing, heating, ventilation and air conditioning 
but does have florescent lighting.  Except as otherwise provided in this Agreement, TDP has 
inspected and hereby accepts the Premises As Is. 
 
7. FFE, ALTERATIONS AND IMPROVEMENTS.  
 
 7.1  FFE.  All furnishings, fixtures and equipment (“FFE”) needed for TDP’s use of 
the Premises shall be provided by TDP at its own cost and expense.   
 
 7.2 Alterations and Improvements.  TDP shall, at its own cost and expense, 
modify the interior of the Premises to provide lockers for individual tenant storage areas as 
shown on the drawing attached hereto as Exhibit “A”.  Such work shall include a 
permanent barrier to block pedestrian traffic where head clearance is below 6' 8" as noted 
on the  drawing attached hereto as Exhibit “B”. TDP shall make no other alterations or 
additions to the Premises without first obtaining written consent by JPA.  All alterations or 
other improvements made in or to the Premises shall become part of the Premises with title 
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vesting in the JPA upon expiration or early termination of this Agreement without any 
additional compensation to TDP.   
 
8. REPAIR AND MAINTENANCE. TDP agrees to maintain the Premises throughout 
the term of this Agreement in as good a condition and state of repair as the Premises existed 
at the time of commencement of this Agreement, normal wear and tear excepted. TDP shall 
promptly pay JPA for any repairs or damage caused by TDP. TDP shall be responsible for 
replacing light bulbs, spraying for insects/pest infestations and disposing of trash. 
 
9. UTILITIES.  City agrees to arrange and pay for electricity for the lighting installed in 
the Premises.  No other utilities shall be provided. 
 
10. SECURITY MEASURES.   If requested, JPA at TDP’s own cost and expense shall 
install a card reader on the door to the Premises to restrict access to the Premises. TDP 
agrees that JPA shall have no obligation whatsoever to provide guard or security services 
and that the card reader and any other security measures (if any) provided by JPA shall not 
be treated as a guarantee against crime or a reduction in the risk of crime.  TDP agrees to 
and does hereby assume all responsibility for protection of TDP, its tenants and their 
property from acts of third parties.  JPA shall not be liable to TDP or TDP’s tenant users of 
the Premises for any damage or loss to personal property caused by criminal conduct to 
their persons or property including theft, burglary, assault, vandalism, or other crimes. 
 
11. INSURANCE.   
 A. General Liability Insurance.  TDP shall maintain General Liability Insurance at 

its own expense during the life of this Agreement, naming and protecting TDP 
and JPA, its officials, employees and volunteers as insured, against claims for 
damages resulting from (a) all acts or omissions, (b) bodily injury, including 
wrongful death, (c) personal injury liability, and (d) property damage which 
may arise from operations under this Agreement whether such operations by 
TDP and TDP’s agents.   
 1. The minimum acceptable limits of liability to be provided by such 
insurance shall be as follows: 

   i. All Acts or Omissions   $1,000,000 each Occurrence;  
        $2,000,000 Aggregate;  
   ii. Bodily Injury/   $1,000,000 each Occurrence;  
    Property Damage   $2,000,000 Aggregate;  
 
   iii. Personal Injury Damage  $1,000,000 each Occurrence; 

 
   iv. Contractual Liability  $1,000,000 each Occurrence;  
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   v. Products Liability 
    and Completed Operations   $1,000,000 each Occurrence;  
   vi. Medical Expenses    
    (any one person)  $10,000; 

   vii. Fire Damage (any one fire)  $100,000. 
 

 2. A Certificate of Insurance for its General Liability Insurance shall be 
provided and attached to this Agreement by TDP.  The JPA shall be specifically 
named as an additional insured on the General Liability Insurance.  
 3. TDP is required to provide JPA with thirty (30) days notice of 
cancellation, non-renewal or any material reduction of insurance as required by 
this Agreement.  
 4. All commercial general liability and other property policies maintained 
by TDP shall be written as primary policies, not contributing with and not 
supplemental to the coverage that JPA may have. 

 B. Renter’s Insurance.   TDP is encouraged to obtain a Renter’s Insurance Policy 
to cover TDP while occupying the premises.  Such policy shall include coverage 
for damage/theft, etc. and personal liability coverage to protect TDP against 
injury claims from guests or its users of the Premises. 

 
12. INDEMNIFICATION.  To the fullest extent permitted by law, each party shall 
indemnify, defend, and hold harmless the other party, its officers, agents and employees 
from and against claims, damages, losses, and expenses, including but not limited to 
attorney fees, arising out of, or resulting from performance of this Agreement, that results in 
any claim for damage whatsoever, including without limitation, any bodily injury, sickness, 
disease, death, or any injury to or destruction of tangible or intangible property, including 
any loss of use resulting therefrom to the extent that is caused by the intentional or negligent 
act or omission of such party or anyone for whose acts such party may be liable.   
Notwithstanding any provision above to the contrary, the JPA does not waive its 
governmental immunity by entering into this Agreement and fully retains all immunities and 
defenses provided by law.  This section survives any termination of this Agreement.  
 
13. ENTRY.  TDP shall permit JPA and JPA’s agents to enter the Premises at all 
reasonable times upon at least two (2) calendar days’ prior notice, except for emergencies 
or abandonment in which case, no notice shall be required in order to inspect the Premises 
for compliance with the terms and conditions of this Agreement.  
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14. TERMINATION.    
 14.1 Termination by TDP.  TDP may terminate this Lease for any reason or no 
reason upon ninety (90) days written notice to JPA.  

 
 14.2. Termination by JPA.   

A. In the event of any default in or breach of this Agreement or any of the 
terms or conditions by TDP, the JPA may immediately terminate this 
Agreement; provided, however, JPA shall provide TDP with written notice 
of such default in or breach of this Agreement or any of its terms or 
conditions and such default or breach is not cured by TDP within thirty 
(30) days after receipt of such notice.  

B. The JPA may terminate this Agreement in the event the JPA (by declaring 
the JPA Deck 1 surplus) reasonably determines the Parking Garage is no 
longer required to serve the reasonable needs of the then existing uses 
located in the West Haymarket Area due to changes in the mode of 
transportation so that the operations of Deck 1 becomes unnecessary or 
impracticable.  
 

15. RESPONSIBILITIES OF TDP.  TDP agrees to apply for and obtain any and all 
necessary permits, licenses, variances and approvals required by any applicable law or 
regulation that relate to the use of the Premises. TDP agrees to conduct all activities related 
to this Agreement in a lawful manner.  TDP shall pay all real property taxes applicable to 
the Premises and all personal property taxes assessed against and levied upon any personal 
property of TDP located upon the Premises.  TDP shall bear, pay for, and discharge all 
other costs, charges and expenses of every kind and nature whosoever which must be paid 
in order to accomplish the purposes of the Lease.  
 
16. NEBRASKA LAW.   This Agreement shall be governed and interpreted by the laws 
of the State of Nebraska. 
 
17. CAPACITY.   The undersigned person representing TDP does hereby agree and 
represent that he or she is legally capable to sign this Agreement and to lawfully bind TDP 
to this Agreement. 
 
18. NOTICES AND DEMANDS.   A notice, demand, or other communication under 
this Agreement by either party to the other shall be sufficiently given or delivered if it is sent 
by registered or certified mail, postage prepaid, return receipt requested, or delivered 
personally, in the case of TDP, to TDP Phase One, LLC, 440 N. 8th Street, Suite 140, 
Lincoln, Nebraska 68508; and, in the case of the JPA, to City Attorney, 555 South 10th 
Street, Suite 300, Lincoln, Nebraska 68508; or at such other address with respect to either 
party as that party may from time to time designate in writing and forward to the other as 
provided in this Section. 
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 IN WITNESS WHEREOF, JPA and TDP do hereby execute this Agreement. 
 
      WEST HAYMARKET JOINT PUBLIC AGENCY 
 
 
         By: _________________________________________ 
      Chris Beutler, Chairman of the Board of  
      Representatives of the West Haymarket Joint 
      Public Agency 
 
      TDP PHASE ONE, LLC 
  
 By:  From Lincoln for Lincoln I, LLC, 
   Manager of TDP Phase One, LLC 
 
 By: WRK Management, LLC, Manager of 
 From Lincoln for Lincoln I, LLC

 
     By: WRK, LLC, Manager of WRK 
 Management, LLC 
 
 
      By:  _________________________________________ 
       William D. Scott, Co-Manager of WRK, L.L.C. 
 
 
      By: __________________________________________ 
       Robert E. Scott, Co-Manager of WRK, L.L.C. 
    
      TDP PHASE TWO, LLC  
 
 By:  WRK Management, LLC, Manager of 
 TDP Phase Two, LLC 

 
     By: WRK, L.L.C., Manager of WRK 
 Management, LLC 
 
 
      By: __________________________________________ 
       William D. Scott, Co-Manager of WRK, L.L.C. 
 
 
      By: __________________________________________ 
       Robert E. Scott, Co-Manager of WRK, L.L.C. 
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STATE OF NEBRASKA ) 
     ) ss. 
COUNTY OF LANCASTER ) 
 
 The foregoing instrument was acknowledged before me this _____ day of 
_____________, 2013, by Chris Beutler, Chair of the Board of Representatives of the 
West Haymarket Joint Public Agency, a political subdivision and corporate body 
politic of the State of Nebraska, on behalf of the West Haymarket Joint Public 
Agency. 
 
       ________________________________________ 
       Notary Public 
 
 
 
STATE OF NEBRASKA ) 
     ) ss. 
COUNTY OF LANCASTER ) 
 
 The foregoing instrument was acknowledged before me this _____ day of 
_____________, 2013, by William D. Scott, Co-Manager of WRK, L.L.C. on behalf of 
TDP Phase One, LLC, a Nebraska limited liability company. 
 
       ______________________________________ 
       Notary Public 
 
 
STATE OF NEBRASKA ) 
     ) ss. 
COUNTY OF LANCASTER ) 
 
 The foregoing instrument was acknowledged before me this _____ day of 
____________, 2013, by Robert E. Scott, Co-Manager of WRK, L.L.C. on behalf of 
TDP Phase One, LLC, a Nebraska limited liability company. 
 
  
       ______________________________________ 
       Notary Public 
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STATE OF NEBRASKA ) 
     ) ss. 
COUNTY OF LANCASTER ) 
 
 The foregoing instrument was acknowledged before me this _____ day of 
_____________, 2013, by William D. Scott, Co-Manager of WRK, L.L.C. on behalf of 
TDP Phase Two, LLC, a Nebraska limited liability company. 
 
       ______________________________________ 
       Notary Public 
 
STATE OF NEBRASKA ) 
     ) ss. 
COUNTY OF LANCASTER ) 
 
 The foregoing instrument was acknowledged before me this _____ day of 
____________, 2013, by Robert E. Scott, Co-Manager of WRK, L.L.C. on behalf of 
TDP Phase Two, LLC, a Nebraska limited liability company. 
 
  
       ______________________________________ 
       Notary Public 
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	2013-05-16 JPA Agenda
	2013-05-03 WH JPA Board Minutes
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	2013-04-30-JPA-Job-Cost
	2013-04-30-JPA-Job-Cost-2
	2013-04-30-JPA-Operating
	WH 13-44 res DAS Concession Agr
	WH 13-44A  DAS ConcessionAgr-Concourse
	ARTICLE 1 DEFINITIONS
	SECTION 1.01 DEFINITIONS
	a) “Assigned Areas” shall mean the area or areas within the Arena and designated by this Agreement, including all equipment rooms, communications closets or portions thereof, cable trays, conduit, or enclosures, etc., that may be required to provide the DAS Services and operate the System in accordance with the terms of this Agreement.  The Assigned Areas are described more fully in Exhibit B.  
	b) “Carrier Agreement” shall mean an agreement between a Licensed Wireless Service provider and Concourse for providing DAS Services at the Arena.
	c) “Commencement Date” means the date the System is commissioned for service (i.e. providing DAS Services) after acceptance by Licensor in accordance with this Agreement (which acceptance shall not be unreasonably delayed or withheld).  If Licensor has not denied acceptance of the System in writing within fifteen (15) days of submission by Concourse to Licensor of written notice that installation and testing of the System is complete, then acceptance shall be deemed to have been made as of the date Concourse provided such notice of completion of installation and testing.
	d) “Coverage Area” shall mean all areas of the Arena within the building envelope, and may include limited spill over coverage to the parking deck space and rooftop areas.
	e) “DAS Services” shall mean the provision of distributed antenna system services via the System in the Coverage Area to the customers of Licensed Wireless Services providers in accordance with this Agreement.  
	f) “Environmental Requirements" shall mean all laws relating to environmental matters, including, without limitation, those relating to fines, orders, injunctions, penalties, damages, contribution, cost recovery compensation, losses or injuries resulting from the release or threatened release of Hazardous Materials and to the generation, use, storage, transportation, or disposal of Hazardous Materials.
	g) “Gross Revenue” shall mean all cash fees received by Concourse for DAS Services.  Gross Revenue shall not include: (a) capital contributions received from a Licensed Wireless Service provider for the installation or construction of the System, (b) loan proceeds, (c) capital cost reimbursements, (d) any sales tax or excise tax stated separately and collected from the customer for remittance to the taxing authority, or (e) refunds and rebates. In addition, Gross Revenue shall be reduced by any property taxes attributable to the System which are paid by Concourse.
	h) “Licensed Wireless Services” means wireless services operating in frequency bands for which a license from the Federal Communications Commission (FCC) is required.
	i) “Percentage Fee” shall mean the portion of Gross Revenue due to Licensor from Concourse based upon the revenue sharing percentages agreed to in Section 4.01 during the Term.
	j) ‘Minimum Fee” shall mean the sum of $16,800 per year per active Carrier Agreement (i.e. has not been expired or terminated) due to Licensor from Concourse.

	SECTION 1.02 INCONSISTENCY WITH ANY OTHER DOCUMENT

	ARTICLE 2 TERM, TERMINATION AND LICENSES
	SECTION 2.01 TERM
	A. The term of this Agreement shall commence upon the Effective Date and shall terminate ten (10) years after the Commencement Date (the “Initial Term”), subject to such earlier termination as provided for elsewhere herein. Thereafter, this Agreement may be extended upon the same terms and conditions for two (2) additional five (5) years at Licensor’s sole option, with written notice to be provided by Licensor to Concourse, prior to the expiration of the Initial Term (the “Renewal Term”).  Together, the Initial Term and Renewal Term(s) (if any) constitute the “Term” of this Agreement.  Notwithstanding the foregoing, if the total duration of the Term of this Agreement is less than fifteen (15) years, except for early termination pursuant to Section 2.02 below, then Licensor shall be required to pay to Licensee, the pro-rated amount of the total capital investments that all Licensed Wireless Carriers made pursuant to Carrier Agreements (on a straight line basis over 15 years).  
	B. If Concourse remains in the Assigned Areas after the end of the Term hereof without the permission of Licensor or after the effective date of a notice to terminate from Licensor, such holding over shall not be considered a renewal or extension of the Agreement but shall create only a tenancy at will from month to month, at the option of Licensor, which may be terminated at any time by Licensor upon thirty (30) days written notice.  All of the obligations of Concourse and all rights of Licensor applicable during the Term shall be equally applicable during such holdover period until such time as Concourse vacates the Assigned Areas. 

	SECTION 2.02 TERMINATION
	A. Upon the occurrence of any one of the following events during the Term, or at any time during the continuance thereof, Licensor may, at its option upon 30 day written notice, terminate this Agreement: (i) if Concourse shall fail to make payment when due of any sum required to be made to Licensor pursuant to this Agreement, (ii) if Concourse shall become a corporation in dissolution, or (iii) if Concourse is in default of any other material provision of this Agreement.
	B. It is understood and agreed that Concourse may cure any and all defaults under this Agreement within a thirty (30) day period from receipt of written notice by Licensor and that Licensor is required hereby to notify Concourse in writing of any default condition it observes. The cure period shall be extended for an additional thirty (30) days if Concourse commences such cure within the original thirty (30) day period and is diligently pursuing completion thereof.
	C. In addition, if during the Term, the Arena or Assigned Areas shall be damaged or destroyed by fire, the elements, accident or other casualty outside of the control of either party and through no fault of Licensor to such an extent that allows all or substantially all of the Arena or Assigned Areas to be rendered unusable (“Casualty”), the either party may, in its discretion (within 60 days from the date of such casualty), terminate this Agreement by written notice to the other of such termination. If such notice is given, the rights and obligations of the parties (including but not limited to payment of the Minimum Fee) shall cease as of the date of such notice. In no event shall the Licensor have any obligation to make any repairs or perform any restoration work as a result of damage or destruction affecting all or substantially all of the Arena or Assigned Areas. The Licensor shall not be liable or responsible for any losses of any kind whatsoever, including, without limitation, any inconvenience or loss by Concourse of business or profit resulting from such damage or any incidental, actual, consequential or special damages.

	SECTION 2.03 LICENSES
	A. Licensor hereby grants to Concourse during the Term an exclusive license to provide DAS Services in the Coverage Areas and install and operate the System in the Assigned Areas.  The right to use the Assigned Areas for the installation of the System and the provision of the DAS Services hereby granted shall include the right to install and maintain related equipment in those areas specified within the Assigned Areas.
	B. Concourse hereby agrees to assume the obligation to design, construct, install, operate and maintain the DAS System and to provide the DAS Services in the Coverage Area during the Term and any additional areas outside of the Arena that the parties may agree upon from time to time. Concourse shall have no obligation to design, construct, install, operate and/or maintain the System and/or provide the DAS Services until a design for the System specifications has been approved by both Licensor and a Licensed Wireless Services provider. Notwithstanding the above, Concourse shall use its best efforts to install all underground raceways, conduits, or other telecommunication pathways on or before May 20, 2013. Licensor shall not itself, nor shall it appoint any other persons or concerns to provide DAS Services in the Arena.
	C. Licensor grants Concourse a limited, non-exclusive, royalty-free and fully paid-up, non-transferable, worldwide license, only for the Term, to use the Arena’s name and identification (the “Name”) solely in connection with Concourse’s marketing of and entering a contract or contracts with Licensed Wireless Services providers to use its DAS services available to Licensed Wireless Services providers in the Arena. In connection with said marketing, either party may issue a press release announcing execution of this Agreement with the prior written consent of the other, which consent shall not be unreasonably withheld, conditioned, or delayed. Concourse agrees not to alter such Name without Licensor’s approval, and Concourse will use commercially reasonable efforts to avoid taking any action that diminishes the value of the Name.
	D. Concourse agrees that any contract with a Licensed Wireless Services provider will not include any right similar to those granted or licensed by the Licensor to IMG under the Letter of Agreement between Licensor and IMG which is included as part of the other Contract Documents attached hereto as Exhibit D.  It is recognized and agreed by and between Concourse and Licensor that Licensor has conveyed to IMG College LLC exclusive advertising/sponsorship opportunities related to the Arena, including but not limited to the Arena’s DAS System, subject to IMG’s agreement with the University of Nebraska.  The parties acknowledge and agree that the entering into of this Agreement shall not be considered a violation of any such rights, and shall not be used as a means to claim breach of this Agreement against the other party.
	E. Concourse is not granted the right to advertise or offer for sale any merchandise, products, or services, or engage in any other business or commercial activity in the Arena premises that is not specifically granted under this Agreement. 


	ARTICLE 3 ASSIGNED AREAS
	SECTION 3.01 ASSIGNED AREAS
	A. Licensor will provide the Assigned Areas to Concourse for the operation of the System and installation and operation of related equipment.  The Assigned Areas may be shared spaces serving multiple functions and may not be exclusively used by Concourse.
	B. Concourse shall not make any alteration, addition or improvement to the Assigned Areas without the prior written consent of Licensor.
	C. Licensor and its authorized representative may enter the Assigned Areas at any time without the consent of Concourse in case of emergency or for security purposes.
	D. Licensor reserves the right to require the relocation of all or any portion of the Assigned Areas in which Concourse is granted the privilege to conduct its business at the Arena if required to facilitate operations at the Arena. Any relocation requests shall be provided to Concourse in writing from Licensor at least sixty (60) days in advance of such needed action, and Concourse shall be provided with alternate space sufficient to provide the DAS Services and meet its obligations under this Agreement. The costs of any relocation performed pursuant to this Section shall be borne by Licensor, and shall include all direct relocation costs plus technical and engineering costs.  

	SECTION 3.02 INGRESS AND EGRESS
	SECTION 3.03 PARKING
	SECTION 3.04 DESIGN AND INSTALLATION OF THE DAS SYSTEM
	A. Design and Installation.  Concourse takes the Arena premises “As Is” and agrees at Concourse’s sole cost and expense to design, construct, install, operate and maintain the System and provide DAS Services in accordance with this Agreement.
	B. Performance of Work.  Concourse agrees to (1) furnish all tools, equipment, supplies, superintendence, transportation, and other construction accessories and services; (2) furnish all materials, supplies, and equipment specified to be incorporated into and form a part of the complete System; (3) provide and perform all necessary labor in a substantial and workmanlike manner and in accordance with this Agreement. 
	C. System Plans and Specifications. Before Concourse installs or constructs the System, or any part thereof, Concourse shall comply with the following requirements:
	D. Completion Date.  Concourse agrees that the design and construction of the System shall begin as soon as is necessary for Concourse to complete the System and obtain Licensor’s acceptance prior to August 1, 2013.  To facilitate this process, the parties will use best efforts to obtain approval of final System specifications by both Licensor and a Licensed Wireless Services provider within fifteen (15) days following the Effective Date of this Agreement. In addition, Concourse shall use its best efforts to install the underground raceways, conduits, or other telecommunication pathways no later than May 20, 2013.
	E. As Built Plans. Within ninety (90) days following completion of construction of the System, Concourse shall furnish Licensor with a complete set of as-built drawings.
	F. Construction Standards. Construction or modification of improvements to the Assigned Areas shall be constructed in a good and workmanlike manner, utilizing good industry practice for the type of work in question, and in compliance in all material respects with all applicable laws, including applicable building, electric and construction codes. Concourse shall exercise reasonable caution in performing the activities covered by this Agreement to avoid damage to the Arena, its fixtures and equipment, high level finishes and any other property located therein. Should any damage occur which is caused by Concourse or any Licensed Wireless Services provider operating under a Carrier Agreement with Concourse in the construction, operation, or maintenance of the System, Concourse shall be liable to reimburse the Licensor for any reasonable direct or indirect costs incurred to repair or replace any such property.  Reimbursement shall be paid to Licensor within thirty (30) days following receipt of an invoice for such payment along with reasonable supporting documentation of such costs.
	G. Title to the System. Title to the System, shall remain the sole property of Concourse through the Term of this Agreement (or, if this Agreement is terminated prior to the expiration of the Term, through the termination date of this Agreement). Concourse shall pay any and all property taxes associated with the System and equipment (and shall be entitled to deduct any such amounts from Gross Revenue) and procure and maintain insurance coverage on the System and related equipment to cover the replacement value of the System, conduits, fiber cable and equipment.  Title to the System shall vest in Licensor on the expiration of the Term or if this Agreement is terminated prior to expiration of the Term, on the date of termination, subject to the reimbursement of the pro-rated capital investments provided for under Section 2.01 of this Agreement. 
	H. Additional Taxes.  Concourse shall be responsible for paying all sales taxes, occupation taxes, and any other taxes attributable to the System or the providing of DAS Services.
	I. Modifications. Licensor shall not, on behalf of itself, its agents or contractors, change, connect, move, or in any way modify any part of Concourse’s fiber cable without Concourse’s prior written consent.  If during any such use or modification the fiber cable is damaged (regardless of whether Licensor is at fault for such damage), then Licensor shall repair (or reimburse Concourse for the cost of repair for) the fiber cable.    

	SECTION 3.05 [INSTALLATION OF THE WI-FI FIBER CABLE]   Intentionally Omitted.
	SECTION 3.06 [INSTALLATION AND OPERATION OF WI-FI SYSTEM]    Intentionally Omitted.

	ARTICLE 4 PAYMENTS AND RECORDS
	SECTION 4.01 PAYMENTS BY CONCOURSE
	A. Concourse agrees to pay to Licensor, beginning on the Commencement Date on a quarterly basis, a Percentage Fee of Forty Percent (40%) or the pro-rated quarterly Minimum Fee, whichever is greater, during the Term.  Payments shall be made quarterly in arrears beginning with end of the first calendar quarter after commencement of the contract’s Term.  Concourse shall make payment within 45 days of the end of each calendar quarter and shall send with each payment a remittance advice which shows the Gross Revenue and Percentage Fee or Carrier Agreements upon which such payment was based.  Such remittance advice shall be certified as accurate by an officer of Concourse.  Payments shall continue on a quarterly basis during the remainder of the Term and any lawful extensions thereof.
	B. Concourse shall, in its sole determination, set the prices for access to the DAS Services.
	C. All payments are to be made by check payable to the West Haymarket Joint Public Agency and delivered or mailed, postage prepaid, to:

	SECTION 4.02 AUDIT REPORT OF GROSS RECEIPTS
	Concourse shall submit an audit report of Gross Receipts within one hundred twenty (120) days following the conclusion of each Contract Year. These audit reports shall be prepared by Boingo’s accounting staff. The audit reports shall at a minimum certify the accuracy of (i) reported total accumulated Gross Receipts; (ii) a calculation of total fees due the Licensor for the entire Contract Year; and (iii) schedule showing the total of actual payments to the Licensor during the Contract Year. The audit reports shall also state an opinion as to the correctness of the computation of Gross Receipts without exception.
	If, upon completion of such audit report (including the resolution of disputes thereof), it is established that additional fees are due Licensor, Concourse shall pay such additional fees to Licensor not later than fifteen (15) days after completion of such statement and receipt of written notice from the Licensor. If it is established that Concourse has overpaid Licensor, then such overpayment from Concourse shall be credited to the fees and charges next thereafter due from Concourse or paid to Concourse after the last Contract Year. Concourse shall immediately notify Licensor of the results of any audit conducted by Federal, State or local authorities.

	SECTION 4.03 INSPECTION AND AUDIT OF RECORDS
	A. Concourse shall, during the Term and for one (1) year thereafter, permit, upon ten (10) days written notice to Concourse, inspections and audits by Licensor, through its employees, and/or representatives, of all records and books of account, related to the provision of DAS Services under this Agreement.  Any such inspection and audit shall be conducted during the normal business hours of Concourse. 
	B. In the event that any inspection or audit made by or on behalf of Licensor discloses any discrepancy in the amount of any sums of money owed, Concourse shall, within thirty (30) days of the completion of the audit, pay the sum of money owed to Licensor or convey any dispute with the audit results in writing to Licensor.  Further, in the event any of the aforesaid audit or inspections discloses discrepancies, which result in an additional amount due Licensor in excess of ten percent (10%) of the amount previously paid by Concourse to Licensor for the audit period, Concourse shall forthwith pay to Licensor the reasonable cost of the audit and/or inspection. 

	SECTION 4.04 CONCOURSE PERFORMANCE AND PAYMENT BOND
	Concourse agrees to furnish a Performance and Payment Bond in a form acceptable to Licensor in the principal amount equal to Twenty Five Thousand Dollars ($25,000.00) prior to installation of the System. Such bond or other form of security agreed to by the Licensor, shall remain in full force and effect throughout the Term and shall extend at least one hundred eighty (180) days following the expiration or early termination of this Agreement. In the event that said bond should expire prior to expiration or early termination of this Agreement, Concourse covenants and agrees to provide Licensor a renewal bond sixty (60) days prior to expiration date of the expiring bond. Such bond shall guarantee the payment of all fees and performance of all other terms, covenants, conditions, and obligations of this Agreement. The Performance and Payment Bond shall be in the form of standard commercial guaranty bond running to Licensor, written by a surety company and having a “Best” key rating of not less than A and having an “underwriting limitation” of at least the amount of the penal sum of the bond. The bond shall be kept in full force and effect during the Term. 


	ARTICLE 5 OPERATION OF THE SYSTEM AND PROVISION OF DAS SERVICES
	SECTION 5.01 OBLIGATIONS OF CONCOURSE
	A. Concourse shall assume full responsibility for the design, construction, installation, operation, and maintenance of the System.  All costs for the design, construction, installation, operation, maintenance and possible future expansion of the System will be borne by Concourse, pursuant to its obligations herein.
	B. Concourse will measure and document System coverage upon completion of installation, and shall be responsible for ensuring that coverage does not materially degrade during the term of the Agreement.  A copy of final as-built design documentation, including system configuration and coverage patterns, must be provided to the Licensor within thirty (30) days of Licensor’s acceptance of the System.  
	C. Concourse is solely responsible for the management, operation, maintenance and ongoing support of the System, and will provide high quality, secure, reliable, and easy to use DAS Services. 
	D. Concourse will provide all services commercially reasonably necessary to ensure optimal System performance and uptime and a high quality user experience. 

	SECTION 5.02 OPERATION OF THE SYSTEM
	A. Licensor shall provide copies of existing Arena drawings that include accurate detailed information regarding the cable plant, cable trays, equipment rooms, power sources, fiber routes, and any other technical information required by Concourse for the installation, maintenance and operation of the System for the provision of DAS Services. 
	B. Concourse shall operate the System twenty-four (24) hours per day, seven days per week, with the exception of routine shutdowns for maintenance purposes which shall take place only between the hours of 12:00 a.m. and 5:00 a.m.  
	C. Concourse shall provide all necessary equipment, tools and supplies required by its staff for the operation of the System. Licensor will in no way be responsible for any loss of such equipment due to hazards, vandalism or theft.
	D. Concourse shall provide, at its own cost and expense, all necessary utilities for the System, meter the same, and pay the expense of all utility charges for utility consumption and service to the Assigned Areas and the System, including fiber optic cables, electricity and HVAC services.  Licensor shall repair and maintain all utility lines located outside the Assigned Areas except those installed by Concourse and shall repair the central heating, ventilation and air conditioning system as may be necessary.  Concourse shall repair, maintain and replace all utility lines located within the Assigned Areas which were installed by Concourse.
	E. Licensor shall provide access to suitable cable trays and/or conduits necessary to accommodate the installation and operation of the System.
	F. Concourse shall provide the DAS Services at 99% availability over 95% of the required Coverage Area. Scheduled maintenance periods in accordance with Section 5.01(B) above and any system downtime caused by parties outside of Concourse’s control (including but not limited to any other users of the fiber cable) shall not be considered when determining availability of the DAS Services.
	G. Concourse will establish Carrier Agreements and associated fees with Licensed Wireless Service providers on a neutral-host basis and otherwise manage access to the DAS under fair and consistent terms.  Licensor, upon request to Concourse, shall be provided with a copy of each Carrier Agreement within fifteen (15) days following such notice.

	SECTION 5.03 LICENSED WIRELESS SERVICE PROVIDERS 
	SECTION 5.04 PERMITS AND LICENSES
	SECTION 5.05 GOVERNMENTAL COMPLIANCE

	ARTICLE 6 INSURANCE AND INDEMNIFICATION
	SECTION 6.01 INSURANCE
	SECTION 6.02 INDEMNIFICATION
	A. Indemnification of Licensor.  The following provision is in lieu of the Indemnification required by the Indemnification and Insurance Requirements for All West Haymarket Joint Public Agency Contracts included as part of the Other Contract Documents attached hereto as Exhibit D. 
	B. Indemnification of Concourse.   

	SECTION 6.03 LIMITATION OF LIABILITY

	ARTICLE 7 GENERAL PROVISIONS
	SECTION 7.01 ASSIGNABILITY
	SECTION 7.02 CONCOURSE INDEPENDENT CONTRACTOR
	SECTION 7.03 FORCE MAJEURE
	SECTION 7.04 SEVERABILITY
	SECTION 7.05 NOTICES
	SECTION 7.06 DISPUTE RESOLUTION
	SECTION 7.07 DAVIS-BACON ACT
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	SECTION 7.09 CONTRACT DOCUMENTS
	SECTION 7.10 NEBRASKA LAW
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