
 

 

AGENDA FOR THE WEST HAYMARKET 

 JOINT PUBLIC AGENCY (JPA)  

TO BE HELD FRIDAY JANUARY 6, 2012 AT 3:00 P.M. 

  

CITY-COUNTY BUILDING 

555 S. 10
TH

 STREET 

CITY COUNCIL CHAMBERS ROOM 112  

LINCOLN, NE 68508 
 

 

1. Introductions and Notice of Open Meetings Law Posted by Door (Chair Beutler) 

 

2. Public Comment and Time Limit Notification Announcement (Chair Beutler) 

 

Individuals from the audience will be given a total of 5 minutes to speak on specific items 

listed on today’s agenda.  Those testifying should identify themselves for the official 

record. 
 

3. Approval of the minutes from the JPA meeting held December 20, 2011 (Chair Beutler) 

 (Staff recommendation is for the JPA Board to approve the minutes as presented) 

 

4. West Haymarket Progress Report (Paula Yancey) 

 Public Comment 

 

5. Approval of Payment Registers (Steve Hubka) 

 Public Comment 

 (Staff recommendation is for the JPA Board to approve the payment registers) 

 

6. Review of the November 2011 Expenditure Reports (Steve Hubka) 

 Public Comment 

 

7. Bill No. WH 12-01 Resolution authorizing the City Clerk to make nunc pro tunc corrections 

to clerical errors in Resolution No. WH 00202. (Esposito) 

 Public Comment  

 (Staff recommendation is for the JPA Board to approve the resolution) 

 

8. Bill No. WH 12-02 Resolution approving the Title Sponsorship Agreement between Pinnacle 

Bank and the West Haymarket Joint Public Agency. (Marvin) 

 Public Comment  

 (Staff recommendation is for the JPA Board to approve the resolution) 

 



 

 

9. Bill No. WH 12-03 Resolution approving Amendment No. 11 to the Agreement for 

Engineering Services between Olsson Associates dba Lincoln Haymarket Infrastructure 

Team and the West Haymarket Joint Public Agency, Haymarket Infrastructure Design 

Project No. 870000, to include the addition of Civic Art consultation to the project, to delete 

Geotechnical Analysis that was for the Breslow Ice Center, and adjustments on hourly rates 

for the 2012 calendar year. (Yancey) 

 Public Comment  

 (Staff recommendation is for the JPA Board to approve the resolution) 

 

10. Bill No. WH 12-04 Resolution approving the Consultant Agreement between the West 

Haymarket Joint Public Agency and Don Herz to render professional assistance in 

developing and refining cash flow and financing models and analysis. (Hubka) 

 Public Comment  

 (Staff recommendation is for the JPA Board to approve the resolution) 

 

11. Bill No. WH 12-05 Resolution approving a Contract between the West Haymarket Joint 

Public Agency and TCW Construction Inc. to perform PCB Remediation of the Alter Sliver. 

(Esposito) 

 Public Comment  

 (Staff recommendation is for the JPA Board to approve the resolution) 

 

12. Bill No. WH 12-06 Resolution approving Amendment No. 5 to the Environmental 

Remediation Services Contract with Benesch & Company. (Esposito) 

 Public Comment  

 (Staff recommendation is for the JPA Board to approve the resolution) 

 

13. Bill No. WH 12-07 Resolution approving Third Amendment to Escrow Agreement between 

BNSF Railway Company, West Haymarket Joint Public Agency and U.S. National Bank to 

modify the Escrow Agent’s duties with respect to verification that any BNSF requested 

charges in disbursements of assets on banking instructions have been authorized by BNSF. 

(Hubka) 

 Public Comment  

 (Staff recommendation is for the JPA Board to approve the resolution) 

 

14. Set Next Meeting Date:  Friday January 20, 2012 at 3:00 in City Council Chambers Room 
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15. Motion to Adjourn 

 

 



WEST HAYMARKET JOINT PUBLIC AGENCY (JPA) 

Board Meeting 
December 20, 2011 

Meeting Began At: 2:05P.M. 

Meeting Ended At: 2:55 P.M. 

Members Present: Chris Beutler, Eugene Carroll, Tim Clare 

Item 1 - Introductions and Notice of Open Meetings Law Posted by Door 

Chair Beutler opened the meeting with introductions of the Board members. Beutler advised that the 
open meetings law is in effect and is posted in the back of the room. 

Item 2 - Public Comment and Time Limit Notification 

Beutler stated that individuals from the audience will be given a total of five minutes to speak on 
specific items listed on today's agenda. Those testifYing should identifY themselves for the official 
record and sign in. 

Item 3 - Approval of the minutes from the JP A meeting held December 8, 2011 

Beutler asked for corrections or changes to the minutes from December 8, 2011 . Hearing none, 
Carroll motioned for approval of the minutes. Clare seconded the motion. Motion carned 3-0. 

Item 4 - Bill No. WH 11-92 Resolution authorizing the Chair of the West Haymarket Joint 
Public Agency Board of Representatives to enter into a special purchase for construction of the 
Amtrak platform to construct a 1200' x 15' x 8" concrete passenger platform without building 
or canopy, subject to the submission of informal quotes by contractors by December 6, 2011. 
Work shall begin on December 9, 2011 and shall be completed by April 30, 2011 

Beutler asked Rick Peo to come forward to present the contract and provisions and Chris Connolly to 
discuss the ADA issue. 

Peo stated that when this item was originally put on the agenda for approval in early December they 
were still waiting on quotes from contractors so this item was pulled and delayed until this meeting. 
In the interim, the quotes were evaluated and Stephens and Smith came in with the low bid. A 
revised resolution was submitted to the Board for approval of the contract. After preparing the final 
contract documents for publication, Peo discovered that some of the requirements included in the bid 
documents were incorrect. Due to the fact that this property is owned by Burlington Northern, leased 
by Amtrak and subleased by the JP A; the JP A has an obligation to abide by the requirements 
included in the sublease and construction maintenance agreements. In addition to those provisions, 
the insurance amounts had to be increased to meet the railroad requirements. The contract agreement 
has been revised under Motion to Amend No.2 as it was unfair to burden Stephens and Smith with 
the additional costs that were not in the bid documents. The original bid proposal of $565,499 will 
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be increased by $22,620 for a contract swn of $588,119 and will also allow for a construction 
contingency of an additional $22,620 in the event that the extra insurance costs are in excess of the 
contract swn. The contractor's contingency fund is only for those types of overriding costs. If they 
aren't needed, that money will not be spent and will be retained by the JP A. The bottom line is an 
overall maximwn under all circwnstances of $610,739, but Peo is hopeful that it will only be 
$588,119. 

The final completion date for this project will be April 30, 2012. In order to accommodate 
Burlington Northern work that needs to be done, the substantial completion will be April 1, 2012. 
Clare asked if the procedure used to procure this contract was done fairly and pursuant to the bidding 
rules. Peo answered yes and noted that even with the increases Stephens and Smith is still the low 
bidder. Clare then asked where the bid came in with regards to the budget. Peo stated that this 
project was initially budgeted at over a million dollars. 

Chris Connolly, City Law Department, came forward and reported that they have been reviewing the 
ADA issue for two months as it is a sensitive issue. The bottom line is that the JP A is in full 
compliance with the 2010 ADA standards, which is the latest those standards have come out. The 
JP A will also be in compliance with the Federal Railroad Administration (FRA) if this contract is 
approved and construction is started before February I , 2012. Connolly explained that the Amtrak 
Station will be moved approximately 700 feet to the west to make room for the other projects and to 
provide better access to the arena. The original schedule was for the platform and building to be 
constructed in mid to late spring of 2012 because Burlington Northern was not going to be able to 
move their tracks until early spring. Burlington Northern was able to complete that work early this 
fall allowing the platform and building construction to move forward more quickly. 

The 2010 ADA standards call for the platform to be a minimwn of8 inches above top of track which 
is what the platform design standards include. This is important to Burlington Northern as they will 
continue to operate freight on the tracks. There is no reference in the ADA standards to 15 inches as 
has been discussed. The FRA regulations that came out in October state that platforms newly 
constructed after February 1,2012, must be 15 inches if the track is not being shared with freight 
operations. If construction was held offuntil after February 1, 2012, Amtrak would have to submit 
an accessibility plan to the FRA and they would have to review and approve it. This process could 
take weeks or months affecting the construction schedule. Aside from the schedule, there is a cost 
savings with not having to pour an additional 7 inches of concrete. Burlington Northern has stated 
that they need this track for their freight operations and a 15 inch platform would not work for them. 
There are safety concerns with switchmen riding on the back of cars when they move rail cars and 
also maintenance equipment that would strike a 15 inch platform. Amtrak is also on board with the 8 
inch platform and they stand ready to use whatever equipment is necessary to allow people with 
wheelchairs to get on their trains. 

Beutler noted that Burlington Northern submitted a letter stating they are going to use the tracks for 
freight. Connelly noted that they are submitting that letter to the FRA to let them know that is what 
they intend to do. Beutler then questioned if the rule would apply to this project if it were 
constructed after February 1st. Connelly advised that it could apply if the FRA did not accept 
Amtrak's accessibility plan. In the preamble to the rule they reference the ADA in general but also 
acknowledge this won 't work in all circumstances. In fact, they admit that in regard to freight rail 
operations, they don' t have authority to tell Burlington Northern that they must allow a 15 inch 
platform. It is Connelly's opinion that this regulation does not apply to this platform because it 
involves not only Amtrak but Burlington Northern and Burlington Northern cannot be forced to 
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accept that situation. 

Peo added that the JP A does not have the unilateral authority to change the platform from 8 inches to 
15 inches. The sublease agreement with Amtrak specifically requires the platform to only be 8 
inches above top of rail and the agreements with BNSF requires them to approve all construction 
activity. They have mandated the 8 inches above top of rail as a requirement of their prime lease 
which is incorporated in the sublease with Amtrak. Clare asked if timing wasn't an issue and 
construction waited would the FRA come to the conclusion that the JP A is in compliance with the 
ADA with an 8 inch platform. Connelly stated that the FRA will not analyze the station in terms of 
ADA but only with compliance of their rule. As long as Burlington Northern says they are going to 
use it for freight they have no jurisdiction or authority to tell Burlington Northern they have to accept 
a 15 inch platform. The JP A is currently in compliance with the ADA and the 15 inch rule is not an 
ADA rule so that won't change if the February I deadline isn't met. 

Carroll asked if the railroad establishes the elevation of the tracks of which the 8 inch platform is 
based on. Peo answered yes and explained that the design was approved almost two years ago and 
the 8 inch platform was established at that time. 

Beutler asked for public comments. Dr. Barbara Traudt came forward and stated that the 
construction company and the railroad are following the 2010 ADA rules even though new rules are 
going into effect on February I, 2012 saying that platform has to be IS inches. The rules say that 
passengers with disabilities must be able to access each train car. Americans with disabilities are 
more important than the building schedule. It is also a waste of taxpayer' s money because it should 
be built right the first time. Beutler thanked Dr. Traudt and asked her to speak with Chris Connolly 
after the meeting so that he could explain the situation in more detail so that although she may 
disagree, there will be some understanding as to why the City is doing what it is doing. 

Jo Feller came forward and stated that there is no question the platform has to stay at 8 inches 
because it is used for freight but her concern is with what is going to be used to comply with the new 
rules. The ADA law states that every car at the platform has to be accessible to everyone. Beutler 
stated that reasonable accommodation is the requirement and something they are happy to provide. 
He also asked Feller to stay after the meeting to continue this discussion with Chris Connolly. 

Jane Kinsey came forward and stated that it has been her experience that the owner of a property has 
to meet the ADA requirements even if they don't like it. The law is in favor of the disabled person so 
that needs to be looked at carefully. Kinsey asked if the JPA has gotten an outside opinion from an 
attorney who is an expert in ADA law. The City attorneys have looked at this but they have a bias 
and the City could be sued by the ADA for this. 

John R. Judds, CEO of Judds Brothers Construction Company came forward and stated that his 
company was asked during the completion of the initial site prep to prepare an estimate for the 
Amtrak platform. Utilizing the team they had in place that knew the railroad insurance requirements, 
rail safety requirements and the exhibit that was going to be signed by BNSF they put together what 
he felt was a good estimate. Subsequently, the City had to legally go a different way and put it out 
for bid. Judds was surprised that after all of the projects that have been bid on this site that a 
contractor could still not know the insurance that is required and be able to come back and get more 
money. Early in the first job, Osborn was able to get more money for insurance on its contract. 
Judds stated that he always bids the right amount in his initial bids because he understands the rules 
but he is surprised that someone else is corning back and saying they need $45,000 more for 
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insurance when the documents should be boiler plate. He didn't know if Purchasing or the Legal 
Department made the mistake but thinks there should be more consistency between the two 
departments. 

Hearing no other comments, Carroll made a motion to approve WH 11-92. Clare seconded the 
motion. Carroll then made a motion to approve Amendment No.2. Clare seconded the motion. 
Motion carried 3-0. WH 11-92 as amended was then voted on and carried 3-0. 

Item 5 Bill No. WH 11-94 Resolution authorizing the Chair of the West Haymarket Joint 
Public Agency Board of Representatives to enter into a Contract with the lowest responsible 
bidder for construction of the Amtrak station and canopy over the platform 

Dan Marvin informed the Board that in 2009 there was a long negotiation process to create a 
replacement building for Amtrak. The agreement was to provide them with a building that was 
similar in nature to the building they currently operate out of Design work began in the summer of 
2009 and the lease agreement was approved by this Board in January 2010. Under the terms of the 
lease the JPA was to deliver a 90% complete design by June of 2010. In June of 2010, Amtrak 
decided they wanted to expand the size of the building to be able to move a crew base into Lincoln, 
adding an additional 300 square feet. By November it appeared everything was finalized and the 
project that included the building and the canopy that goes on top of the platform was put out for bid. 
Several alternates included with many of the variations being on the canopy. There were eight 
companies that submitted bids and of those, two were very close. When the various alternates were 
chosen Ronco came in as the low bidder. Their bid is lower than the estimate so there will be a small 
amount of savings on this project. 

Clare noted that this company is out of Omaha and asked if they are organized labor as he noticed a 
union logo on their website. Marvin did not know if they were union or not but did know that they 
have experience in constructing an Amtrak building in Omaha. 

Beutler asked for public comment. Dr. Traudt came forward and expressed her concern about the 
cost of the platform. She was very surprised that a concrete platform would cost half a million 
dollars. Beutler agreed that it is a lot of money and he was surprised at the cost as well. 

Randy Swanson, PC Sports, advised that there were nine bidders on the building with a great range 
of qualified contractors from Lincoln and Omaha. The bids were very close so they spent extra time 
scrutinizing the bids to make sure they got qualified candidates and a correct number. Swanson also 
did research on the cost of the platform and it is comparable to other platforms going up across the 
country. That reassured him that they were headed down the right path. 

Clare asked if the cost of the platform, station and canopy are all within the budget and what was 
estimated. Swanson answered that they are all on budget and maybe a little better than expected. 
With site work in the winter there is a little challenge ahead depending on how cold it gets and how 
much concrete can be poured. Carroll asked what the completion date is and if there is an incentive 
for early completion. Swanson stated that the completion date is June 15,2012 and there is not an 
incentive. 

Peo informed the Board that Motion to Amend No. I puts the agreement with Ronco before the 
board as the original resolution was created when there were still bid proposals coming in. 
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Hearing no other comments, Carroll made a motion to approve WH 11-94. Clare seconded the 
motion. Carroll then made a motion to approve Amendment No. I . Clare seconded the motion. 
Motion carried 3-0. WH 11-94 as amended was then voted on and carried 3-0. 

Item 6 -- Set Next Meeting Date 

The next regular meeting date is scheduled for Friday, January 6, 2012 at 3:30 in City Council 
Chambers Room 112. 

Item 7 - Motion to Adjourn 

Carroll made a motion to adjourn the meeting. Clare seconded the motion. Motion carried 3-0. 
Meeting adjourned at 2:55 P.M. 

Prepared by: Melissa Ramos-Lammli, Public Works and Utilities 
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Vendor 
Number Name 

82368 State of Nebraska 
85711 Greenscapes Landscape Services Inc 
98642 Information Services 

123481 Asplundh Tree Expert Co. 
594773 Alfred Benesch & Company 
594773 Alfred Benesch & Company 
594773 Alfred Benesch & Company 
594773 Alfred Benesch & Company 

38181 Judds Bros Construction Co 
185050 TCW Construction Inc 
249308 DLR Group Inc 
249308 DLR Group Inc 
249308 DLR Group Inc 
249308 DLR Group Inc 
249308 DLR Group Inc 
249308 DLR Group Inc 
595872 CSL Marketing Group 
595872 CSL Marketing Group 
595872 CSL Marketing Group 
596608 M A Mortenson Company 
172419 Lincoln Water System 
278150 Lincoln Wastewater System 
594773 Alfred Benesch & Company 

38181 Judds Bros Construction Co 
249308 DLR Group Inc 
596579 SMG 
596579 SMG 
139758 Union Pacific Railroad 
594773 Alfred Benesch & Company 
185050 TCW Construction Inc 
595872 CSL Marketing Group 
595872 CSL Marketing Group 

77921 County/City Property Management 
77921 County/City Property Management 
97885 Copy Services 
97885 Copy Services 

102154 Public Building Commission 
102154 Public Building Commission 
108417 Citizen Information Center 
324566 Union Bank & Trust Company 
324566 Union Bank & Trust Company 
324566 Union Bank & Trust Company 
324566 Union Bank & Trust Company 
456171 Qwest Communications Company LLC 
598263 PC Sports LLC 
598263 PC Sports LLC 
588846 District Energy Corp 
591846 Marvin Investment Management Co 
593485 Thought District Inc 
596608 M A Mortenson Company 

Grand 
total 

West Haymarket JPA Payment Register 
11/1/2011 through 11/30/2011 

Remark 

Sep'll Monitoring #10620 
Mulching on INS lot 
09/11 Data Processing 
Cust#041740,Cont#10001407 
Services 8/22-9/18/11 
Services 8/22-9/18/11 
Services 8/22-9/18/11 
Services 8/22-9/18/11 
#870303,work 9/11-10/15/11 
#870304, work 9/1-10/15/11 
Sept'2011 Arena + work 
Sep'2011 Ded Wrk Area LNC 
Sep'2011 Fixed Reimb Exps 
Sep'2011 Furniture Interior 
Sep'2011 Parking Garage 
Sep'2011 Smoke Modeling-CCI 
Sales Center Build-out 
Void payment of Inv.#370 
Arena suite furniture 
Sept'2011 services 
Relocate hydrant,6th & N 
Abandon sewer line 
Services 9/12-10/9/11 
#870703, work 9/25-10/15/11 
Signage work,Sept,2011 
Sept'2011 consulting fee 
Reimb exps, Lorenz,Godoy 
Cust#62517, Cont#W004367 
Services 9/12-10/9/11 
#870302,work 10/11-10/27/11 
Nov'11 ret+rent+const costs 
Grndbrk event costs 
CITY CONTROLLER-JPA 
CITY CONTROLLER-JPA 
Customer 595381 
Customer 595381 
Finance-Mark L. 
Finance-Mark L. 
WHJPA Video 10-6-11, 10-26-11 
West Haymrkt Bds, Series 2010A 
West Haymrkt Bds, Series 2010B 
West Haymrkt Bds, Series 2010C 
West Haymrkt Bds, Series 2011 
Relocate billing #3 
Oct'2011 Mgmt services 
Oct'2011 Mgmt services 
September 2011 design work 
Program Admin 9/16/11-10/15/11 
10-JPA-0007 Ongoing Management 
Aug'll Arena work 

Project Description 
Do Doc 
Ty Number 

870602 WH Voluntary Clean-up Program PV 1319292 
870304 WH 10th & Salt Creek Road Impr PV 1318928 

06095 W Haymarket 0 & M PV 1319357 
870302 WH "M"&"N" St,7th to 10th St PV 1319293 
870604 WH Other/Miscellaneous OV 1319421 
870602 WH Voluntary Clean-up Program OV 1319421 
870603 WH Environmental Contngy PIn OV 1319421 
870601 WH NDEQ T-200 OV 1319422 
870303 WH USPS Parking Lot Reconstctn OV 1319447 
870304 WH 10th & Salt Creek Road Impr OV 1319169 
870100 WH Arena 
870100 WH Arena 
870100 WH Arena 
870100 WH Arena 
870203 WH Arena Parking Garage 
870100 WH Arena 
870100 WH Arena 
870100 WH Arena 

OV 1319439 
OV 1319441 
OV 1319442 
OV 1319443 
OV 1319444 
OV 1319445 
OV 1316205 
OV 1318825 

870100 WH Arena OV 1319166 
870000 WH General Coordination OV 1318826 
870703 WH Initial Haymarket Site Prep PV 1321055 
870703 WH Initial Haymarket Site Prep PV 1321056 
870100 WH Arena OV 1321050 
870703 WH Initial Haymarket Site Prep OV 1320608 
870100 WH Arena OV 1321048 
870100 WH Arena OV 1321047 
870100 WH Arena PV 1321053 
870907 WH UP Track Mod West of Bridge PV 1322196 
870100 WH Arena OV 1322202 
870302 WH "M"&"N" St,7th to lOth St 
870100 WH Arena 
870100 WH Arena 

06095 W Haymarket 0 & M 
06095 W Haymarket 0 & M 
06095 W Haymarket 0 & M 
06095 W Haymarket 0 & M 
06095 W Haymarket 0 & M 
06095 W Haymarket 0 & M 
06095 W Haymarket 0 & M 

195011 JPA 2010A Debt Service 
195021 JPA 2010B/C Debt Service 
195021 JPA 2010B/C Debt Service 
195031 JPA 2011 Debt Service 
870502 WH Fiber Optic Comm & Other 
870000 WH General Coordination 
870100 WH Arena 

06095 W Haymarket 0 & M 
06095 W Haymarket 0 & M 
06095 W Haymarket 0 & M 

870100 WH Arena 

OV 1322204 
OV 1322199 
OV 1322201 
PV 1323419 
PV 1323422 
PV 1323428 
PV 1323498 
PV 1323434 
PV 1323434 
PV 1323429 
PV 1323520 
PV 1323522 
PV 1323523 
PV 1323524 
OV 1324782 
OV 1323399 
OV 1323399 
PV 1323431 
PV 1323425 
PV 1323435 
OV 1324521 

Amount 

Page 
Date 

1,157.18 
2,120.00 

88.42 
3,811.39 

12,511. 46 
27,922.15 
15,137.48 
10,615.60 
23,967.77 
78,585.63 

360,000.00 
1,504.59 

10,000.00 
16,331.30 

264,699.54 
16,625.00 

7,734.67 
7,734.67-
7,228.66 

16,666.00 
1,528.45 
3,100.02 
7,739.49 

416,576.19 
71,441.23 
5,000.00 

124.45 
174,478.91 

1,613.85 
93,552.65 
18,078.10 
1,872.64 

.41 
709.62 

2.43 
.33 

204.62 
22.24 

270.00 
2,325,755.00 
1,855,980.00 
1,081,181.25 
1,415,770.31 

47,773.29 
76,030.00 
30,450.00 

113,531.09 
7,063.00 
2,000.00 

176,349.68 

8,797,171.42 
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Payment Payment 
Date Number 

11/02/11 
11/02/11 
11/02/11 
11/02/11 
11/02/11 
11/02/11 
11/02/11 
11/02/11 
11/03/11 
11/03/11 
11/03/11 
11/03/11 
11/03/11 
11/03/11 
11/03/11 
11/03/11 
11/03/11 
11/03/11 
11/03/11 
11/03/11 
11/09/11 
11/09/11 
11/09/11 
11/10/11 
11/10/11 
11/10/11 
11/10/11 
11/16/11 
11/16/11 
11/17/11 
11/17/11 
11/17/11 
11/23/11 
11/23/11 
11/23/11 
11/23/11 
11/23/11 
11/23/11 
11/23/11 
11/23/11 
11/23/11 
11/23/11 
11/23/11 
11/23/11 
11/23/11 
11/23/11 
11/24/11 
11/24/11 
11/24/11 
11/24/11 

458077 
458078 
458079 
458080 
458081 
458081 
458081 
458081 

48585 
48640 
48649 
48649 
48649 
48649 
48649 
48649 
48694 
48694 
48694 
48695 

458610 
458611 
458612 

48732 
48824 
48887 
48887 

459095 
459096 

49003 
49068 
49068 

459671 
459671 
459672 
459672 
459673 
459673 
459674 
459675 
459675 
459675 
459675 
459676 
459677 
459677 

49203 
49207 
49211 
49218 



12/2/2011 Public Works WHJPA Engineering Costs
11/1/2011 through 11/30/2011

Description Explanation Type Doc Num Fund Business Unit Object Sub Amount G/L Date
Construction Engineering WH "M"&"N" St,7th to 10th St EU 328219 00951       870302 6153 320 2,051.49        11/3/2011
Design Engineering WH "M"&"N" St,7th to 10th St EU 328219 00951       870302 6153 130 2,637.59        11/3/2011
Design Engineering WH Amtrak Station EU 328219 00951       870906 6153 130 230.71           11/3/2011
Design Engineering WH Core Area Roadway & Utility EU 328219 00951       870305 6153 130 1,200.06        11/3/2011
Design Engineering WH General Coordination EU 328219 00951       870000 6153 130 1,082.79        11/3/2011
Design Engineering WH Initial Haymarket Site Prep EU 328219 00951       870703 6153 130 807.50           11/3/2011
Design Engineering WH USPS Parking Lot Reconstctn EU 328219 00951       870303 6153 130 1,095.90        11/3/2011
Observer/Inspections WH "M"&"N" St,7th to 10th St EU 328219 00951       870302 6153 325 4,369.40        11/3/2011
Construction Engineering WH "M"&"N" St,7th to 10th St EU 328948 00951       870302 6153 320 2,012.35        11/17/2011
Design Engineering WH "M"&"N" St,7th to 10th St EU 328948 00951       870302 6153 130 2,101.51        11/17/2011
Design Engineering WH Amtrak Station EU 328948 00951       870906 6153 130 230.71           11/17/2011
Design Engineering WH Core Area Roadway & Utility EU 328948 00951       870305 6153 130 854.00           11/17/2011
Design Engineering WH General Coordination EU 328948 00951       870000 6153 130 1,471.39        11/17/2011
Design Engineering WH Initial Haymarket Site Prep EU 328948 00951       870703 6153 130 519.11           11/17/2011
Design Engineering WH USPS Parking Lot Reconstctn EU 328948 00951       870303 6153 130 749.84           11/17/2011
Observer/Inspections WH "M"&"N" St,7th to 10th St EU 328948 00951       870302 6153 325 2,448.79        11/17/2011

23,863.14    
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83410 City of Lincoln. NE 1 
JOBCOST West Haymarket 12/02/11 
REP10 951 Job Cost Report 10:06:42 

As of November 30. 2011 

Total Available Accounts Adjusted 
Budget Expend. Encumb. Balance Receivable Avail Bal 

------------------------------------------------------------ --------------- --------------- --------------- --------------- --------------- ---------------

00951 West Haymarket Capital Proj 
70090 West Haymarket Park 

870000 WH General Coordination 3.649.313 3.290.059 6.939.372- 6.939.372-
--------------- --------------- --------------- --------------- --------------- ---------------

70090 West Haymarket Park 3.649.313 3.290.059 6.939.372- 6.939.372-

70091 Arena 
870100 WH Arena 161.899.950 7.389.413 70.278.953 84.231.584 84.231. 584 
870101 WH Arena Contingency 6.995.650 6.995.650 6.995.650 
870203 WH Arena Parking Garage 10.352.100 440.347 285.447 9.626.306 9.626.306 

--------------- --------------- --------------- --------------- --------------- ---------------

70091 Arena 179.247.700 7.829.760 70.564.400 100.853.540 100.853.540 

70092 Parking 
870201 WH HymktPkLot.FestSp&PedGrdStr 14.089.426 195.936 1. 386.414 12.507.076 12.507.076 
870202 WH Parking Garage #1 13.090.000 169.846 841. 529 12.078.625 12.078.625 
870204 WH Parking Garage #2 161.778 67.080 228.858- 228.858-

--------------- --------------- --------------- --------------- --------------- ---------------

70092 Parking 27.179.426 527.560 2.295.023 24.356.843 24.356.843 

70093 Roads 
870301 WH Charleston Bridge/Roadway 4.835.720 250.941 391.841 4.192.938 4.192.938 
870302 WH "M"&"N" St.7th to lOth St 2.280.000 1. 308.579 358.182 613.239 613.239 
870303 WH USPS Parking Lot Reconstctn 885.000 464.431 185.796 234.773 234.773 
870304 WH 10th & Salt Creek Road Impr 3.412.000 3.347.644 23.644 40.712 40.712 
870305 WH Core Area Roadway & Utility 14.668.960 212.607 716.068 13.740.285 13.740.285 
870306 WH Traffic Analysis 57.270 28.148 85.418- 85.418-
870307 WH Streets cape 100.728 304.978 405.706- 405.706-
870308 WH Sun Valley Blvd & West "0" 737.400 19.308 20.063 698.029 698.029 

--------------- --------------- --------------- --------------- --------------- ---------------

70093 Roads 26.819.080 5.761. 508 2.028,720 19,028.852 19.028.852 

70094 Pedestr4an Ways 
870401 WH Plaza 1. 200.000 1. 200.000 1. 200.000 



83410 
JOBCOST 
REPI0 951 

00951 West Haymarket Capltal Proj 
70094 Pedestrlan Ways 

870402 WH Canopy Phase II 

70094 Pedestrlan Ways 

70095 Utllltles 
870501 WH Sanltary Sewer Relocatlon 
870502 WH Flber OptlC Comm & Other 

70095 Utllltles 

70096 Envlronmental 

70096 

870601 WH NDEQ T-200 
870602 WH Voluntary Clean-up Program 
870603 WH Envlronmental Contngy Pln 
870604 WH Other/Miscellaneous 
870605 WH Canopy Phase I-Lead Abatemt 

Envlronmental 

70097 Dlrt Movlng 

70097 

870701 WH Stmwtr Mtgtn-Sth&WstOf BNSF 
870703 WH Inltial Haymarket Slte Prep 
870704 WH Other Stormwater Mltlgatlon 

Dlrt Movlng 

70098 TIF Improvements 
870800 WH TIF Improvements 

70098 TIF Improvements 

70099 Slte Purchase 

Clty of Llncoln. NE 
West Haymarket 

Job Cost Report 
As of November 30, 2011 

Total 
Budget 

---------------

1. 200,000 

1.440.000 
650.880 

---------------

2.090.880 

1. 706,504 
2,100,000 
2.400,000 

525,600 

---------------

6,732,104 

2,400,000 
2,088.360 
3,105,840 

7,594,200 

5,515,693 

5,515,693 

Expend. 

---------------

1.492.905 
506.035 

---------------

1. 998. 940 

1.525,872 
574,388 
180,780 
261,014 

---------------

2,542,054 

5,116,721 

5,116,721 

Encumb. 

---------------

31.547 
---------------

31.547 

16,037 
78.659 
57,550 
64,158 

---------------

216,404 

1.434.012 

1.434,012 

Avallable 
Balance 

---------------

1. 200.000 

52.905-
113.298 

---------------

60.393 

164,595 
1.446,953 
2,161.670 

200,428 

---------------

3,973,646 

2,400,000 
4,462,373-
3,105,840 

1. 043 .467 

5,515,693 

5,515,693 

Accounts 
Recelvable 

---------------

---------------

80,945 

---------------

80,945 

2 
12/02/11 
10:06:42 

Adjusted 
Avall Bal 

---------------

1. 200.000 

52,905-
113.298 

---------------

60,393 

245,540 
1.446,953 
2,161. 670 

200,428 

---------------

4,054,591 

2.400,000 
4.462,373-
3,105,840 

1. 043,467 

5,515,693 

5,515,693 



83410 CHy of Lincoln, NE 3 
JOBCOST West Haymarket 12/02/11 
REP10 951 Job Cost Report 10:06:42 

As of November 30, 2011 

Total Avallable Accounts Adjusted 
Budget Expend. Encumb. Balance Receivable Avail Bal 

------------------------------------------------------------ --------------- --------------- --------------- --------------- --------------- ---------------

870901 WH BNSF Land Acquisition 1. 000,000 1. 051. 078 51,078- 51,078-
870902 WH Alter Site Purchase 4,080,000 3,091. 934 988,066 988,066 
870903 WH Jaylynn Site Purchase 3,080,000 1. 490,519 1. 589,481 1. 589 .481 
870904 WH UP Site Purchase 1. 000,000 1. 326,248 326,248- 326,248-
870905 WH BNSF Canst, Rehab, Reloc 44,000,000 49,699,395 5,699,395- 5,699,395-
870906 WH Amtrak Station 1. 440,000 200,628 80,305 1.159,067 1.159,067 
870907 WH UP Track Mod West of Bridge 1. 236,000 1.164,865 71,135 71,135 
870908 WH Other Private Prop Acqstns 625,000 602,796 22,204 22,204 

--------------- --------------- --------------- --------------- --------------- ---------------

70099 Site Purchase 56,461,000 58,627,463 80,305 2,246,768- 2,246,768-

70100 Other Costs 
870951 WH ITS & Dynamic Message Signs 2,700,000 51,615 123,727 2,524,658 2,524,658 
870952 WH Community Space & Civic Art 1. 500,000 1. 500,000 1. 500,000 

--------------- --------------- --------------- --------------- --------------- ---------------

70100 Other Costs 4,200,000 51,615 123,727 4,024,658 4,024,658 

70105 Bond Related Costs 
870975 WH Miscellaneous 5,160,000 5,160,000 5,160,000 
870976 WH Line of Credit 53,227 53.227- 53.227-
870977 WH Series 1 JPA Debt 1. 535,168 1. 535,168- 1. 535,168-
870978 WH Series 2 JPA Debt 1,221,802 1. 221. 802- 1. 221. 802-
870979 WH Series 3 JPA Debt 577,661 577.661- 577.661-
870980 WH Series 4 JPA Debt 1. 243 ,825 1,243.825- 1.243,825-

--------------- --------------- --------------- --------------- --------------- ---------------

70105 Bond Related Costs 5,160,000 4,631. 683 528,317 528.317 

--------------- --------------- --------------- --------------- --------------- ---------------

00951 West Haymarket Capltal Proj 322,200,083 90,736,617 80,064,197 151,399,269 80,945 151. 480.214 



83410 
MARK 
JPAADMIN 

00950 
06095 

West Haymarket Reven 
W Haymarket 0 & M 

00950 West Haymarket Revenue 
06095 W Haymarket 0 & M 

11 Materials & Supplies 
5221 Office Supplies 
5261 Postage 

11 Materials & Supplies 

12 Other Services & Charges 
5621 Misc Contractual Services 
5624 Auditing Service 
5631 Data Processing Service 
5633 Software 
5637 Engineering & Design 
5643 Management Services 
5762 Photocopying 
5763 Printing 
5794 Public Officials 
5928 Rent of Co/City Bldg Space 
5931 Parking Rent Bldg Comm 
5952 Advertising/Media Serv 

12 Other Services & Charges 

06095 W Haymarket 0 & M 

City of Lincoln, NE 
West Haymarket JPA 

Operating Expenditure Report 
As of November 30, 2011 

ORIGINAL 
BUDGET 

250 
1,000 

1,250 

428,698 
15,000 
10,855 

1,000 
1,828,566 

95,043 
500 
500 

30,000 
2,456 

267 
2,850 

2,415,735 

2,416,985 

REAPPROP 
& ply ENC 

BUDGET 
REVISIONS TOTAL 

250 
1,000 

1,250 

428,698 
15,000 
10,855 

1,000 
1,828,566 

95,043 
500 
500 

30,000 
2,456 

267 
2,850 

2,415,735 

2,416,985 

YTD 
EXPEND 

742 

742 

6,524 
10,500 

177 

298,942 
24,175 

3 
56 

614 
67 

495 

341,553 

342,295 

1 
12/02/11 
10:01:35 

AVAILABLE 
BALANCE 

250 
258 

508 

422,174 
4,500 

10,678 
1,000 

1,529,624 
70,868 

497 
444 

30,000 
1,842 

200 
2,355 

2,074,182 

2,074,690 



83410 
MARK 
JPAADMIN 

00950 
195011 

West Haymarket Reven 
JPA 2010A Debt Servi 

195011 JPA 2010A Debt Servic 
15 Debt Service 

6235 Bd Trustee Pmt-Interest 

15 Debt Service 

195011 JPA 2010A Debt Servic 

City of Lincoln, NE 
West Haymarket JPA 

Operating Expenditure Report 
As of November 30, 2011 

ORIGINAL 
BUDGET 

4,651,510 

4,651,510 

4,651,510 

REAPPROP 
& ply ENC 

BUDGET 
REVISIONS TOTAL 

4,651,510 

4,651,510 

4,651,510 

YTD 
EXPEND 

2,325,755 

2,325,755 

2,325,755 

2 
12/02/11 
10:01:35 

AVAILABLE 
BALANCE 

2,325,755 

2,325,755 

2,325,755 



83410 
MARK 
JPAADMIN 

00950 
195021 

West Haymarket Reven 
JPA 2010B/C Debt Ser 

195021 JPA 2010B/C Debt Serv 
15 Debt Service 

6235 Bd Trustee Pmt-Interest 

15 Debt Service 

195021 JPA 2010B/C Debt Serv 

City of Lincoln, NE 
West Haymarket JPA 

Operating Expenditure Report 
As of November 30, 2011 

ORIGINAL 
BUDGET 

5,874,323 

5,874,323 

5,874,323 

REAP PROP 
& ply ENC 

BUDGET 
REVISIONS TOTAL 

5,874,323 

5,874,323 

5,874,323 

YTD 
EXPEND 

2,937,161 

2,937,161 

2,937,161 

3 
12/02/11 
10:01:35 

AVAILABLE 
BALANCE 

2,937,162 

2,937,162 

2,937,162 



83410 
MARK 
JPAADMIN 

00950 
195031 

West Haymarket Reven 
JPA 2011 Debt Servic 

195031 JPA 2011 Debt Service 
15 Debt Service 

6235 Bd Trustee Pmt-Interest 

15 Debt Service 

195031 JPA 2011 Debt Service 

00950 West Haymarket Revenue 

City of Lincoln, NE 
West Haymarket JPA 

Operating Expenditure Report 
As of November 30, 2011 

ORIGINAL 
BUDGET 

3,711,614 

3,711,614 

3,711,614 

16,654,432 

REAPPROP 
& ply ENC 

BUDGET 
REVISIONS TOTAL 

3,711,614 

3,711,614 

16,654,432 

YTD 
EXPEND 

1,415,770 

7,020,981 

4 
12/02/11 
10:01:35 

AVAILABLE 
BALANCE 

2,295,844 

2,295,844 



WH 12-1 Introduce:  1-6-12

RESOLUTION NO. WH- __________

BE IT RESOLVED by the Board of Representatives of the West Haymarket Joint Public1

Agency:2

That the City Clerk is hereby directed to make nunc pro tunc corrections to clerical errors3

in Resolution No. WH00202 by changing the typographical error in line 3 referring to Task 8 to4

Task 18 and by changing the contract amount in line 6 from the stated amount of $87,150.00 to the5

correct amount of $65,000.00.6

Adopted this _____ day of January, 2012.7

Introduced by:

___________________________________

Approved as to Form & Legality: West Haymarket Joint Public Agency
Board of Representatives

_________________________________ ___________________________________
Legal Counsel for Tim Clare
West Haymarket Joint Public Agency

___________________________________
Chris Beutler

___________________________________
Eugene Carroll



2 

3 

4 

5 

6 

7 

8 

9 

10 
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WH 11-75 Introduce: 9-16-11 

RESOLUTION NO. WH00202 

BE IT RESOLVED by the Board of Representatives of the West Haymarket Joint Public 

Agency: 

That the anached Amendment No.3 to the Agreement for Environmental Remediation 

Consulting Services between Alfred Benesch & Company and the West Haymarket Joint Public 

Agency to include additional services set out in Task 7 and Task 8 for an additional total amount 

0[$87,150.00 is hereby approved and the Chairperson of the West Haymarket Joint Public 

Agency Board of Representatives is hereby authorized to execute said Amendment No.3 on 

behalfofthe JPA. 

The City Clerk is directed to return a fully executed original of Amendment No.3 to 

Alfred Benesch & Company, Attn: Gary Proskovec, 825 J Street, Lincoln, NE 68508. 

. IfJlt1--
Adopted thIs -UL-.. day of September, 2011. 

Introduced by: 

Legal Counsel for 
West Haymarket Joim Public geney 

~ Chris e~ ~ 
9/16111 WHJPA Proceedings: 
CLARE Moved to amend Bill 11-75 to Substitute the attached Amendment #3 to 

the Agreement for Environmental Remediation Consulting Services between 
Alfred Benesh & Co. & the WHJPA .. 

Seconded by Beutler & carried by the following vote: AYES: Beutler, 
Clare; NAYS: None. 



WH11-75 

MOTION TO AMEND NO, 1 

I hereby move to amend Bill No. WH 11-75 in the following manner: 

1. Substitu,te the attached Amendment No.3 to the Agreement for 

Environmental Remediation Consulting Services between Alfred Benesch & Company 

and the West Haymarket Joint Public Agency. 

'ER to Form Legality: 

legal Counsel for 
West Haymarket Joint Public Agency 

Requested by: Miki Esposito 

Introduced by: 

AYES: Beutler, Clare; NAYS: None. 

Reasons for Request: To change the total estimated fee for completion of the work 
associated with Amendment No.3 from $87,150.00 to $0. 



AMENDMENT NO.3 

to the AGREEMENT for 

ENVIRONMENTAL REMEDIATION CONSULTING SERVICES 

between ALFRED BENESCH & COMPANY 

and the 

WEST HAYMARKET JOINT PUBLIC AGENCY 

WEST HAYMARKET ENVIRONMENTAL REMEDIATION PROJECT 

Specification No. 10·083 

This Contract Amendment is made by and between Alfred Benesch & Comp¥'y.&f0nsultant), 
r:d the West Haymarket Joint Public Agency. hereinafter called JPA. this ill ~ day of 
";;::2l.fM MW 2011 and approved by Resolution No. WHa.Jri!.Q~ 

WHEREAS, it is the mutua1 desire of the parties hereto to amend the Agreement to provide 

professional services associated with the West Haymarket Environmental Remediation Contract 

which was entered into with the City of Lincoln on July 15, 2010 by Executive Order No. 

083296 (0 provide <!nvironmenral remediation consulting services. Such agreement was 

approved by the JPA under Resolution WH·1PA Resolution for Assignment and Assumption 
AgreemellTs on July 22, 2010. 

The general description of work to be added to the existing Agreement and covered by this 

Amendment shall include an expanded scope of environmental remediation consulting services 

for existing tasks. A detailed breakdown of scope and fee for this amendment is included in the 

attached "Amendment No.3 to Scope of Services." 

This Amendment does not require or authorize additional funding. Required supplemental 

fund,ing for Tasks 7 and 18 (total $65,000.00) as further described in this Amendment will be re

allocated from Task 14 to Tasks 7 and 18 as appropriate. The tota1 not-to-exceed contract 

amount remains at $1,016,543,00. 

NOW THEREFORE" it is hereby agreed that the existing Agreement be amended to include the 

services as described in the attached "Amendment No. 3 t~ Scope of Services." 

This AMENDMENT shall be deemed a part of, and shall be subject to all terms and conditions 

of the existing Agreement. Except as modified above, the existing Agreement shall remain in 

full force and effect. 

1 



West Haymarket Joint Public Agency 

~~ 
Title: Ghttl r-

. Environmental Consultant - Alfred Benesch & Comp~ny 

By: ~~~ .. ~~ ~-t=-'--='---
Title: __ V..lol-..:-::.....:.p...,..:.. ____ _ 

2 



Amendment No.3 to Scope of Services 

Qualified Environmental Consultants 

Havmarket Emironmental Remediation Services - Specification no. 10-083 

On July 15,2010, Alfred Benesch & Company (Consultant) entered into an agreement with the City of 
Lincoln under EO 083296 to provide environmental remediation consulting services, The agreement 
allows for adjustments in the scope of services and corresponding adjustments in compensation for such 
changes in the scope of-services, 

This Amendment No.3 provides for expanded scope of services and fee for Task 7 - vep Site 
Investigation and Task 18 - BNSF/Alter Investigation as described below. 

Task 7 - Voluntary Cleanup Program (VCP) Investigation 

Original Estimated Fee: Time and Material - Cost not to Exceed $153,340.00 

This taSk initially included preparation of a work plan and investigation of the West Haymarket 
Remediation Site North (WHRSN) parcds. Due to construction schedule demands for the Arena and 
mixed use development areas, multipJe iterations of the WHRSN work plan were necessary to address 
data gaps and to prioritize clearance of areas prior to earthwork/grading related to site development. 
Benesch prepared an interim investigation report and remedial action plan in April of 2011 in order to 
gain NDEQ concurrence on soil management plans related to the Arena site development scheduled to 
start in May of 201 J. The report was approved by NDEQ and Arena site work proceeded on time, 

Three field deployments were necessary to accommodate development schedules, Coupled with 
preparation of the interim investigation and remedial action report in April of 2011, the original estimated 
fee for this task is insufficient to complete all investigation and reponing requirements under the VCP for 
the WHRSN. Supplemental funding is required for the following: 

• Pield labor and Geoprobe subcontracting fees "for multiple investigation deployments; 
• Laboratory analytical fees; 
• Additional monitoring well installation requested by NDEQ'; 
• Additional off-site sampling of soils/groundwater to determine background concentrations of 

arsenic; 
• Additional round of groundwater sampling for aU permanent monitoring wells; and 
• Preparation of the final WHRSN Investigation Repon 

Supplemental funding required for completion of the'above tasks: 

Total Estimate: $88,219,00 

Less Available Task 7 Balance (as of 7/24111): $33,219.00 

Total Net Supplemental Funding Request: $55,000.00 

3 



Task 7 
ITEM/DESCRIPTION RATE 

VCP Investigation 

LABOR " < , .... '0 .• 
',?. HRS $$ 

Project Manager Uhlarik $150.00 24 $3,600 
Sen/of SCientist Imig 5120.00 80 $9,600 
Project EnglnflerlLlm $120.00 40 $4,800 
GeochemlsVOata Specialist/Lippold! $122.00 60 $7,320 
Staff Scientist IIGeoIoglst I $63.00 112 $7,056 
Staff Scientist II/Geologist II $89.00 80 $7,120 
Sr. Technicial) $81.00 40 $3,240 
Technician " $61.00 40 $2,440 
Drafting/GIS/Sr. Technologist $98.00 40 $3,920 
TOTAL LABOR7HRS/$) .... w,~~,.':.lr;~~' 516 . $49,096 

EXPENSES 
ITEM/DESCRIPTION RATE UNITS $$ 

, . ~ -->':: .. ~.:}: . .;~ ~ ~ . ., ~{r~"'~~ ~...:~. ". • .... t-

Lab Expenses LS 1 $25,000 
Sub· Meter GPS Equipment $50.00 3 $150 
Water Levelll)(ficator 550.00 10 $500 
Organic Vapot Metel $95.00 8 $760 
Drilling Services (Geoprobe) $2,000.00 5 $10,000 
Drilling Servicl')s (Moniloring Wells Installation) $2,513.00 1 $2,513 
On-site Lab SUPplies $20.00 10 5200 
Total Expenses: :-; )':"~ ~*-~;..::~. :x~ ~. <"":a ..: $39,123 

Task 7 Supplemental Fee: ~ \:';'. ;:.<;: ~\~; i i;~ ~ " ~". ''', 
$88,219 ..... ..: .... ' .... 

[Less Remaining Balance (tnrougn lrL4) :~~f.tt.)· ~'>:.~~1~·:.·"·~ '. ~ ~'. ~,<:tl:l . 

Net Supplemental Request Task 7: ~... . .. j 

$55,000 • . -:. . ...;.'}./ ... :~ ~~ .iI! ....... ~ ,". 

In order to utilize existing available funds, $55,000.00 will be re-allocated from the Task 14 (Vep 
Remedial Action Oversight) fee to Task 7 bringing the total authorized fee for Task 7 to $208,340.00. 

Task 18 - BNSF/Alter Investigation 

Original Estimated Fee - Time and Material- Cost not to Exceed $41,750.00 

The original scope and fee for this task included a limited amount of laboratory fees f?r completion of 
PCB analysis at the site. EPA Region 7 has specified substantially more testing than originally budgeted 
so a contingency of $10,000.00 to cover supplemental drilling and laboratory analysis is required for 
completion of this task. In order to utilize existing ayaiJable funds, $10,000.00 will be re-allocated from 
Task 14 (Vep Remedial Action Oversight) to Task 18 bringing the total authorized fee for Task 18 to 
$51,750.00. 

The reSUlting net authorized fee for Task 14 ,after re-a1location to Tasks 7 and 18 is $4,100.00. The scope 
of work for Task 14 is also adjusted accordingly to provide a commensurate level of effort for oversight 
ofremediaJ construction in the WHRSN. . 

There is no increase in the total authorized. fee for the project at this time. 

4 



WH 12-2 Introduce:  1-6-12

RESOLUTION NO. WH- __________

BE IT RESOLVED by the Board of Representatives of the West Haymarket Joint Public1

Agency:2

That the attached Title Sponsorship Agreement between Pinnacle Bank and the West3

Haymarket Joint Public Agency is hereby approved and the Chairperson of the West Haymarket4

Joint Public Agency Board of Representatives is hereby authorized to execute said Title5

Sponsorship Agreement on behalf of the JPA.6

The City Clerk is directed to return a fully executed original of the Agreement to Mark7

Hesser, President, Pinnacle Bank, 18081 Burt Street, Omaha, NE 68022.8

Adopted this _____ day of January, 2012.9

Introduced by:

___________________________________

Approved as to Form & Legality: West Haymarket Joint Public Agency
Board of Representatives

_________________________________ ___________________________________
Legal Counsel for Tim Clare
West Haymarket Joint Public Agency

___________________________________
Chris Beutler

___________________________________
Eugene Carroll
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TITLE SPONSORSHIP AGREEMENT 
 

 This Title Sponsorship Agreement (the “Agreement”) is made and entered into to 
be effective on the date of execution by the West Haymarket Joint Public Agency (the 
“Effective Date”) by and between the following parties (the “Parties”): 

 
(i) The West Haymarket Joint Public Agency (the “JPA”); and 
 
(ii) Pinnacle Bank. 
 

 WHEREAS, the JPA has undertaken the development and construction of an 
Arena with a 14,970 seat capacity in its basketball seating configuration (the “Arena”); 
and 
 
 WHEREAS, the JPA contemplates the Arena to be the principal venue in Lincoln, 
Nebraska for athletic events, musical performances, and other entertainment activities; 
and 
 
 WHEREAS, the University of Nebraska-Lincoln (hereinafter “UNL”) Men’s and 
Women’s Basketball Teams will be the primary tenants of the Arena with UNL holding 
certain rights and privileges in regard to the Arena; and 

 
 WHEREAS, Pinnacle Bank desires to become the Title Sponsor of the Arena. 

 
 NOW, THEREFORE, in consideration of the promises and the mutual covenants 
contained herein, and intending to be legally bound hereby, the JPA and Pinnacle Bank 
agree as follows: 
 

(1) Term of Agreement.  This Agreement shall commence as of the Effective Date 
and shall continue in full force and effect through and including August 31, 
2038 unless this Agreement is terminated earlier pursuant to the provisions 
hereof. 

 
(2) Exclusive Title Sponsorship.  From and after the Effective Date, Pinnacle 

Bank shall be the exclusive Title Sponsor of the Arena subject to the terms and 
conditions set forth herein.   

 
(3) Title Sponsorship Fee. 

 
(a) Base Fee. The Base Fee for the sponsorship rights and privileges granted 

to Pinnacle Bank pursuant to this Agreement shall, subject to the 
adjustments set forth in (e), (f), (g) and (h) below, be  Eleven Million, Two 
Hundred and Fifty Thousand Dollars ($11,250,000) (the “Base Fee”).  The 
Base Fee shall be paid by Pinnacle Bank, or its holding company, Pinnacle 
Bancorp, Inc., a Nebraska corporation (the “Holding Company”) in 
twenty-five installments as set forth herein.  

 2 



 
(b) First Installment Payment.  The first Base Fee installment payment in the 

amount of Two Hundred, Eighty Thousand Dollars ($280,000) shall be 
paid on or before thirty (30) calendar days after the Effective Date. 

 
(c) Subsequent Installment Payments. The second Base Fee installment 

payment in the amount of Two Hundred, Eighty Thousand Dollars 
($280,000) shall be paid to the JPA on or before July 31, 2012 and each of 
the twenty-three remaining annual Base Fee installment payments in the 
amounts set forth below shall be paid to the JPA on or before the first day 
of September starting in 2015:  

 
Payment Number  Due Date  Amount 

3  September 1, 2015  $280,000 
4  September 1, 2016  $280,000 
5  September 1, 2017  $280,000 
6  September 1, 2018  $280,000 
7  September 1, 2019  $280,000 
8  September 1, 2020  $280,000 
9  September 1, 2021  $280,000 

10  September 1, 2022  $280,000 
11  September 1, 2023  $563,333 
12  September 1, 2024  $563,333 
13  September 1, 2025  $563,333 
14  September 1, 2026  $563,333 
15  September 1, 2027  $563,333 
16  September 1, 2028  $563,333 
17  September 1, 2029  $563,333 
8  September 1, 2030  $563,333 
9  September 1, 2031  $563,333 

20  September 1, 2032  $563,333 
21  September 1, 2033  $563,333 
22  September 1, 2034  $563,333 
23  September 1, 2035  $563,333 
24  September 1, 2036  $563,333 
25  September 1, 2037  $563,338 

 
(d) Semi-Annual Payments. Pinnacle Bank or its Holding Company may, at 

its sole discretion, pay the Base Fee installment payments semi-annually 
with the first payment being due on September 1 of the term year and the 
second installment being due on March 1 of the term year. All payments 
made by the Holding Company shall be treated the same as if made by 
Pinnacle Bank. 
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(e) Accelerated Payments.  Pinnacle Bank or the Holding Company may, at 
any time or times, in its sole discretion, prepay all or any portions of any 
one or more of the base fee installment payments set forth in (a) through 
(c) above by paying to the JPA, in lieu of the amount of the installment set 
forth above, a discounted amount (the “Discount Amount”).  The Discount 
Amount shall be the present value of the base installment payment set 
forth above discounted from the date of the scheduled installment payment 
set forth above to the date of the actual prepayment made by Pinnacle 
Bank or the Holding Company using a discount rate of 4.00%.   

 
(f) NSAA Bonus Payments.  Pinnacle Bank or the Holding Company shall 

make an additional annual payment to the JPA of $20,000 for each year 
during the term of this Agreement in which the Arena serves as a site for 
any one or more of the following NSAA state tournament competitions: 
volleyball, boys basketball, girls basketball, or wrestling.  This additional 
$20,000 payment shall be paid on September 1st of the year prior to the 
relevant state tournament regardless if the Arena serves as a site for one or 
more of the aforementioned NSAA state tournaments during such year. 

 
(g) Performance Discounts.  Beginning in the September 2024 - August 2025 

term year and for each term year thereafter, Pinnacle Bank shall receive a 
20% discount off the base fee for each term year that the Arena does not 
meet or exceed 500,000 in Arena Event attendance or does not hold at 
least seventy-five (75) Arena Events during the prior term year.  
Beginning in the September 2024 – August 2025 term year and for each 
term year thereafter, Pinnacle Bank shall receive a 30% discount off the 
base fee for each term year that the Arena does not meet or exceed 
400,000 in Arena Event attendance or does not hold at least sixty (60) 
Arena Events during the prior term year.  Accelerated payments shall not 
be discounted for failure to reach attendance or event targets during the 
installment term year. 

 
(h) Minimum Arena Media Advertising Discount.  Beginning in the 

September 2013 - August 2014 term year, the JPA shall confirm and 
report to Pinnacle Bank that the Arena Operator, Event Promoters, Event 
Presenters, Event Sponsors, Tenants, and Licensees spent or bartered for a 
minimum of $750,000 in media advertising promoting the Arena and/or 
Arena Events (“Media Advertising Spending”) during each term year.  If 
the minimum of $750,000 in Media Advertising Spending is not reached 
during any year, Pinnacle Bank shall receive a discount off of its next 
annual Base Fee installment payment equal to ten percent (10%) of the 
difference between $750,000 and the actual amount spent or bartered for 
on Media Advertising by the Arena Operator, Arena Event Promoters, 
Event Presenters, Event Sponsors, Tenants, and Licensees promoting the 
Arena and/or Arena Events during such term year.  The minimum media 
advertising discount may be deducted from the portion of the annual Base 
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Fee which Pinnacle Bank has not prepaid or from any NSAA Bonus 
Payment which becomes due during the term year following the term year 
during which the minimum media advertising spending under 3(h) above 
was not met.  If Pinnacle Bank has prepaid the entire Base Fee for the year 
in question, no further deduction shall be available to Pinnacle Bank for 
such Base Fee.   

 
(i) Annual Reporting.  On or by January 1st of each term year, beginning 

with the January 1 following the term year ending on August 31, 2014 the 
JPA shall report in writing to Pinnacle Bank the total Arena attendance, 
the number of Arena Events, and the total amount spent or bartered for on 
Arena media advertising by the Arena Operator, Event Promoters, Event 
Presenters, Event Sponsors, Tenants, and Licensees for the previous term 
year. 

 
(j) Delinquent Payments.  In the event any installment is not paid on or before 

the date it is due and payable, such amount shall be delinquent. Delinquent 
amounts shall bear interest from the date of delinquency to the date the 
full payment is received by the JPA at an annual rate equal to the prime 
rate (published as the United States national average prime rate in The 
Wall Street Journal on the payment due date) plus three (3) percentage 
points, but in no event greater than the maximum amount permitted by 
applicable law. 

 
(k) Remittances of Installment Payments to be Made to the JPA.  Pinnacle 

Bank shall remit all Installment Payments as calculated under (a) through 
(j) above directly to the JPA. Such remittances shall be made payable to 
the JPA, in care of the address specified in this Agreement.  

 
(l) Payments Net.  All payments of the Total Fee shall be net of all fees and 

applicable taxes directly tied to such payments, and shall be payable in full 
to the JPA, with the exception that any taxes, fees, or surcharges imposed 
on Pinnacle Bank’s payments to the JPA by the City of Lincoln shall be 
counted as a part of Pinnacle Bank’s payment to the JPA.  

 
(m) Set-Off for Minimum Media Advertising.  In the event that Pinnacle Bank 

has prepaid all of the base installment payments due to the JPA under 3(a) 
through 3(c) above in accordance with the prepayment provisions of 3(e) 
above and, thereafter, Pinnacle Bank becomes entitled to a discount under 
3(h) above, then Pinnacle Bank shall be entitled to set-off the discount it is 
eligible for under 3(h) against any bonus payment that it may owe to the 
JPA under 3(f) above for the term year following the term year during 
which the minimum media advertising spending under 3(h) above was not 
met.  
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(4) Name of Arena.  On and as of the Effective Date, the name of the Arena shall 
be the “Pinnacle Bank Arena”.   

 
(a) From and after the Effective Date, any and all announcements relating to 

the Arena or print or broadcast media advertising for the Arena or an 
Arena Event as defined below, shall refer to the Arena as the “Pinnacle 
Bank Arena.” 

 
(b) “Arena Event” shall mean and include every public event, presentation, or 

performance that occurs in the Arena, whether or not tickets are issued or 
offered for sale for admission to any such event, presentation, or 
performance, whether or not admission is actually charged therefore, and 
whether the Arena Event is produced by or for the JPA, directly or 
indirectly, pursuant to permission, license, or lease by the JPA.     

 
(c) The JPA shall require any entity conducting an Arena Event to refer to the 

Arena as the Pinnacle Bank Arena on ticketing for the Arena Event, in 
announcements relating to the Arena, and in print or broadcast media 
advertising for the Arena or an Arena Event.  In particular, this provision 
shall apply to UNL and its use of the Arena under the UNL Agreement as 
defined in Section (28(d)) below. 

 
(5) Pinnacle Bank Arena Logo.  The JPA and Pinnacle Bank have agreed upon 

designs for the Pinnacle Bank Arena Logo including, but not limited to, sizes, 
coloring, lettering style, and any graphic art standards for usage of the Logo.  
The Pinnacle Bank Arena Logo (the “Logo”) shall consist of one of the graphic 
designs shown in Exhibit B (attached) including the name “Pinnacle Bank 
Arena” preceded by the “Diamond.”   

 
(6) Title Sponsor Signage and Visibility Allowance.   It is anticipated by the 

parties that all costs associated with the design, manufacture, purchase, 
installation, and sign permits (if any sign permits are required) of the Title 
Sponsor Signage and Visibility set forth in subparagraph (a) below will not 
exceed $500,000.00 (the “Anticipated Signage Cost”).  The Anticipated Signage 
Cost shall be the sole and separate responsibility and obligation of the JPA.  If 
the actual costs to design, construct, and install the Title Sponsorship Signs 
referred to in (a) below exceed the Anticipated Signage Cost then the JPA shall 
pay such excess cost, unless such excess cost is solely attributable to the act or 
inaction of Pinnacle Bank in which case Pinnacle Bank shall pay such excess 
cost.  In addition to the Anticipated Signage Cost, the JPA shall be solely and 
separately responsible for and pay all of the costs associated with all of the 
signage described in subparagraphs (b) through (g) below.  The JPA shall be 
solely and separately responsible for the ongoing maintenance, repair, and 
replacement (if necessary) of the specific signs set forth in (a) through (g) below 
and all utility charges associated with such signs.  The cost and expense of any 
additional signage not set forth below (the “Additional Signage”), which may be 
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agreed to by the parties to this Agreement shall be the sole and separate 
responsibility of Pinnacle Bank including, but not limited to, all costs associated 
with the design, manufacture, purchase, and installation of such Additional 
Signage; however, unless otherwise agreed to in writing, the JPA shall be solely 
and separately liable and responsible for the ongoing maintenance, repair, and 
replacement (if necessary) of any such Additional Signage and all utility 
charges associated with such Additional Signage. 

 
(a) Exterior Principal Title & Exclusive Sponsor Identification Signs.  Three 

(3) signs on the exterior of the Arena shall display the Logo as follows: 
 

 (i) One exterior sign shall be located on the north side of the Arena on 
the upper façade near the roof and, unless otherwise agreed to in 
writing by Pinnacle Bank, the dimensions of the name “Pinnacle 
Bank Arena” shall be at least 160’ wide and 13’ 6” high, and the 
dimensions of the “Diamond” shall be at least 15’ wide and 26’ 
high; 

 
(ii) One exterior sign shall be located on the Arena above the main 

south entrance to the Arena and, unless otherwise agreed to in 
writing by Pinnacle Bank, the dimensions of the name “Pinnacle 
Bank Arena” shall be at least 60’ wide and 5’ high, and the 
dimensions of the “Diamond” shall be at least 6’ wide and 10’ 
high; 

 
(iii) One exterior sign shall be located on the Arena above the main 

northeast entrance to the Arena and, unless otherwise agreed to in 
writing by Pinnacle Bank, the dimensions of the name “Pinnacle 
Bank Arena” shall be at least 60’ wide and 5’ high, and the 
dimensions of the “Diamond” shall be at least 6’ wide and 10’ 
high; 

 
(iv) The JPA shall have the right to install one large “N” sign on the 

exterior of the Arena. In addition, the JPA shall have the right to 
install signs on the exterior of the Arena indicating the locations of 
the box office and the entrance for the premium level as well as an 
interior sign which will be visible from the outside for the Adidas 
Husker Authentic Store, the approximate locations of which are 
shown on the attached Exhibit C. Those signs may include the 
name of a sponsoring entity. With the exception of the “N” sign, 
the signs referred to in this subsection shall not be mounted on the 
exterior at a higher level than the primary Pinnacle Bank Arena 
signs and the letters on the signs will be no more than three feet in 
height.  None of the signs referenced in this section shall promote 
or identify any bank, credit union, or any other business which 
engages in retail, commercial, business, agricultural, or electronic 
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banking in the State of Nebraska without Pinnacle Bank’s prior 
written consent, which consent may be withheld by Pinnacle Bank 
in its sole and absolute discretion; 

 
(v) Except as noted above, the signs shall be constructed in accordance 

with specifications to be mutually agreed upon (which agreement 
shall not be unreasonably withheld, delayed, or denied by either 
Party);  

 
(vi) Unless Pinnacle Bank consents in writing to the contrary, which 

consent may be withheld by Pinnacle Bank in its sole and absolute 
discretion, the signs identified at (i) through (v) above, together 
with any additional exterior signs that may be installed on the 
Arena pursuant to Section (7) (l) or Section (7) (m) below by 
Pinnacle Bank, shall be the only signs either on the exterior of the 
Arena or on the interior, but designed to be seen from the outside 
of the Arena; provided, however, that regardless of the foregoing, 
exterior directional signs, signs for safety and designating entrance 
and exit doors, and temporary signs promoting a specific Arena 
Event may be posted on the exterior of the Arena. 

 
(b) Scoreboard.  The Logo shall be prominently displayed on the center hung 

scoreboard (or any feature which is later installed to serve the same 
function as the center hung scoreboard) so that it may be easily viewed by 
spectators seated in all four quadrants of the Arena; and, if possible, on the 
bottom of the center hung scoreboard. The JPA shall review with Pinnacle 
Bank the design of the scoreboard and location(s) of the Logo.  All final 
designs, materials, locations, and sizes of the Logo on the scoreboard shall 
be decided jointly by the JPA and Pinnacle Bank. Neither the JPA nor 
Pinnacle Bank shall unreasonably withhold or delay its approval of such 
designs and materials.   

 
(c) Exterior Doors. The JPA shall cause the Logo to appear on the exterior 

doors at public entrances to the Arena.  All final designs and materials for 
the Logo shall be decided jointly by the JPA and Pinnacle Bank. Neither 
the JPA nor Pinnacle Bank shall unreasonably withhold or delay its 
approval of such designs and materials.   

 
(d) Marquee. Pinnacle Bank understands that at this time the JPA’s Arena 

construction budget does not include a marquee sign.  Should any 
marquees be constructed, the JPA shall cause the Logo to be placed on 
any and all marquees for the duration of this Agreement.  Furthermore, 
should a LED board be included on any marquee and promotional spots be 
permitted, the LED board shall be operational at least one hour before, 
during, and one hour after all Arena Events, and Pinnacle Bank shall 
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receive two and a half (2½) minutes of promotional spots on the LED 
board for every hour that the LED board is in operation.  

 
(e) Light Pole Banners & Flag Poles.  The Logo shall be placed on light pole 

banners on plaza, sidewalk, or pedestrian bridge light poles adjacent to the 
Arena in locations to be mutually agreed upon, which shall not be less 
than every third light pole.  Additionally, if any flag poles are installed on 
or adjacent to the Arena which are controlled by the JPA or the Arena 
Operator, Pinnacle Bank shall be entitled to have a flag displaying the 
Logo or the Pinnacle Bank name and logo hung on said flag poles below 
the flags of the United States of America and the State of Nebraska. 

 
(f) Arena Seats.  The Logo shall be placed on all applicable arena seat aisle 

end panels.  All final designs, materials, locations, and sizes shall be 
decided jointly by the JPA and Pinnacle Bank. Neither the JPA nor 
Pinnacle Bank shall unreasonably withhold or delay its approval of such 
designs and materials. 

 
(g) Concourse Signs.  Pinnacle Bank will receive two (2) concourse signs on 

the main concourse and two (2) concourse signs on the upper concourse at 
locations to be mutually agreed upon.  The JPA shall pay the initial costs 
to design and install the signage.  Pinnacle Bank shall pay for any 
subsequent changes to the signage. 

 
(h) Subject to the rights granted to Pinnacle Bank pursuant to this Agreement, 

the JPA shall have the exclusive right to seek, negotiate, and obtain 
agreements regarding the right to all other temporary and/or permanent 
signage inside or outside the Arena.  During UNL events UNL will hold 
exclusive rights to the LED format (scoreboard, scorer’s table, ribbon 
boards, or other locations) or other temporary signage in the seating bowl. 

 
(i) UNL has the exclusive right to sell, license, or grant the right to name the 

basketball playing court, UNL locker rooms, HuskerVision production 
room, athletic medicine areas, and any UNL office space. 

 
(7) Additional Signage.   From the funds received as the installment payments due 

hereunder, the JPA shall provide and pay for all costs associated with the 
design, manufacture, purchase, installation, and sign permits (if any sign 
permits are required) repair, maintenance, and replacement (if necessary) for the 
following additional signage at no expense to Pinnacle Bank except where 
noted: 

  
(a) Visibility at Construction Site. The Logo shall receive visibility at or 

around the Construction Site in location(s) to be mutually agreed upon. 
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(b) Directional and Facility Signage.  The JPA shall: 
 

(i) cause signage which gives directions to the Arena and which is on 
buildings, facilities, streets, and rights of way owned by the JPA to 
identify the Arena as the Pinnacle Bank Arena; 

 
(ii) use its best efforts to cause signage which gives directions to the 

Arena on buildings, streets, and rights of way not owned by the 
JPA to identify the Arena as the Pinnacle Bank Arena;  

 
(iii) cause Arena marketing materials and press releases prepared 

and/or used by the JPA, the Arena Operator, Event Promoters, or 
Event Sponsors to display the name “Pinnacle Bank Arena” or the 
Logo, including maps and diagrams produced by the JPA for 
public distribution; 

 
(iv) cause the appropriate governmental authorities to name the street 

directly west of the Arena, as shown on Exhibit D attached,  
“Pinnacle Bank Arena Drive” or “Pinnacle Arena Drive”; 

 
(v) request that the appropriate governmental authorities use the name 

“Pinnacle Bank Arena” on road and highway signs; and 
 
(vi) identify the Arena as the “Pinnacle Bank Arena” and place the 

Logo on major directional signs on the interior of the Arena and 
related parking facilities including building directories, elevators, 
and the like; and 

 
(vii) make its best efforts to have the official address of the Arena 

include the name “Pinnacle Bank Arena Drive” or “Pinnacle Arena 
Drive.” 

 
(c) South Lobby.  Pinnacle Bank shall have the right to use space in the South 

Lobby for company recognition at a location to be mutually agreed upon.  
All costs associated with the recognition shall be paid by Pinnacle Bank. 

 
(d) Concourse Kiosks.  Pinnacle Bank shall have the right to install kiosks 

advertising and marketing Pinnacle Bank and its services on the 
concourses next to the Pinnacle Bank ATMs or the other bank self service 
machines referred to in Section (12) below at locations to be mutually 
agreed upon. All costs associated with the design, construction, 
installation, maintenance, repair, and replacement of the kiosks shall be 
paid by Pinnacle Bank.  Pinnacle Bank may, in its sole discretion and at its 
sole cost and expense, have the Kiosks staffed by Pinnacle Bank personnel 
during all Events held at the Arena; however, such personnel shall be 
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prohibited from handing out materials promoting and/or advertising 
Pinnacle Bank during all UNL Events. 

 
(e) IPTV.  Pinnacle Bank understands that at this time the JPA’s Arena 

construction budget does not include IPTV.  Should IPTV be added to the 
Arena construction budget, Pinnacle Bank will receive ten (10) minutes of 
exposure evenly distributed throughout the Event, at least half of which 
time shall be full screen and the other half will be the equivalent of a 
quarter of the screen, on path of travel and destination television monitors 
during each Arena Event.  Pinnacle Bank shall provide all advertising 
material and promotional spots at its expense. 

 
(f) Digital Fascia Signage and Scoreboard LED Video Boards and Ring.  

Pinnacle Bank will receive a minimum of five (5) minutes of exposure on 
the digital fascia signage during all non-UNL Arena Events during which 
the digital fascia signage is used and controlled by the JPA or Arena 
Operator; and a minimum of five (5) minutes of exposure on the 
scoreboard LED video boards and scoreboard LED ring during non-UNL 
Arena Events for which the scoreboard LED video boards and the 
scoreboard LED ring are used and controlled by the JPA or Arena 
Operator.  Pinnacle Bank shall provide the advertising or promotional 
material for the above-referenced usage.  

 
(g) Floor Mats.  The Logo shall be placed on all floor mats which are used 

inside and outside the Arena at all public entrances into the Arena and at 
all doorways in the Arena leading from the Arena concourses into the 
seating bowl of the Arena.  

 
(h) HaymarketNow Website.  All references to “West Haymarket Arena” 

shall be removed and the name “Pinnacle Bank Arena” shall be displayed 
on the HaymarketNow website.  Pinnacle Bank shall have the right to 
approve the design and location of any Pinnacle Bank Arena references or 
logos on the HaymarketNow website.  The HaymarketNow website shall 
also include a link to the Pinnacle Bank website.  No content on the 
HaymarketNow website nor any advertising on the HaymarketNow 
website shall promote or identify any other bank, credit union, or any 
other business which engages in retail, commercial, business, agricultural, 
or electronic banking in the State of Nebraska without Pinnacle Bank’s 
prior written consent, which consent may be withheld by Pinnacle Bank in 
its sole and absolute discretion. 

    
(i) Arena Website. The JPA has secured the domain name 

www.PinnacleBankArena.com (“Arena Website”).  Whenever the URL is 
displayed, it shall be capitalized as follows: “PinnacleBankArena.com.”  
The JPA shall maintain the Arena Website which shall include a 
prominent link on its face page to the Pinnacle Bank website.  Pinnacle 
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Bank shall have the right to approve the website layout and all content on 
the website which approval shall not be unreasonably withheld.  If 
advertising is sold on the Arena Website, Pinnacle Bank shall receive 
space and time on the Arena Website commensurate with the most 
prominent website advertiser at no additional cost, provided Pinnacle 
Bank provides suitable material for use on the website.  Provided, 
however, regardless of the foregoing, no content on the Arena Website nor 
any advertising on the Arena Website shall promote or identify any other 
bank, credit union, or any other business which engages in retail, 
commercial, business, agricultural, or electronic banking in the State of 
Nebraska without Pinnacle Bank’s prior written consent, which consent 
may be withheld by Pinnacle Bank in its sole and absolute discretion. 

 
(j) Facebook Page and other Social Media.   Pinnacle Bank and the Logo will 

be included on the Arena Facebook page and any other appropriate Arena 
social media whether currently existing or hereafter developed.  Pinnacle 
Bank shall have the right to approve the Arena Facebook page layout and 
content as well as the layout and content of any other Arena social media, 
which approval shall not be unreasonably withheld.  Provided, however, 
that regardless of the foregoing, no content or advertising on the Arena 
Facebook page, nor any content or advertising on any other Arena social 
media shall promote or identify any other bank, credit union, or any other 
business which engages in retail, commercial, business, agricultural, or 
electronic banking in the State of Nebraska without Pinnacle Bank’s prior 
written consent, which consent may be withheld by Pinnacle Bank in its 
sole and absolute discretion. 

 
(k) Pinnacle Bank Entrance.  The JPA shall provide an expedited entry point 

for Pinnacle Bank customers on the south side of the Arena at a location to 
be mutually agreed upon between the parties with the signage to be 
provided at Pinnacle Bank’s expense.  The expedited nature of the entry 
point shall be suspended during times and events when the nature of the 
event would, in the reasonable opinion of the Arena Operator, interfere 
with the timely and orderly admission into the event. 

 
(l) South Exterior Façade Signage.  At Pinnacle Bank’s sole discretion, a sign 

displaying the Logo may be installed on the south exterior façade of the 
Arena at Pinnacle Bank’s cost; provided, however, to the extent that the 
actual costs incurred by the JPA in designing, constructing, and installing 
the Title Sponsorship Signage identified at Section 6(6) (a) (i) through (iii) 
above are less than the Anticipated Signage Cost and the surplus is not 
used for either roof signage or additional West Façade Signage as is 
referenced in Section 7(m) below, the JPA shall contribute the difference 
to the costs of the design, construction, and installation of South Façade 
Signage.  The sign shall be constructed in accordance with specifications 
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to be mutually agreed upon (which agreement shall not be unreasonably 
withheld, delayed, or denied by either Party). 

 
(m) Roof Signage & Additional West Façade Signage.  Pinnacle Bank shall 

have the right, in its sole discretion, to install a sign with, or paint or light 
the Logo on the roof of the Arena (the “Roof Sign”) in a manner so that it 
is not visible from the ground level at the arena site. The sign shall be 
constructed in accordance with specifications to be mutually agreed upon 
(which agreement shall not be unreasonably withheld, delayed, or denied 
by either Party).  Additionally, Pinnacle Bank shall have the right, in its 
sole discretion, to install an exterior sign on the west side of the Arena on 
the upper façade near the roof which would have dimensions for the name 
“Pinnacle Bank Arena” of at least 160’ wide and 13’6” high and 
dimensions of the “Diamond” of at least 15’ wide and 26’ high (the “West 
Exterior Sign”).  All costs associated with designing, constructing, and 
installing the Roof Sign and/or the West Exterior Sign shall be paid for by 
Pinnacle Bank; provided, however, to the extent that the actual costs 
incurred by the JPA in designing, constructing, and installing the Title 
Sponsorship Signage identified in Section (6)(a)(i) through (iii) above are 
less than the Anticipated Signage Cost, the JPA shall contribute the 
difference to the costs of the design, construction, and installation of the 
Roof Sign and/or the West Exterior Sign. 

 
(n) Non-UNL Event Signage.  In accordance with Section (10) below, 

Pinnacle Bank shall have a right of first refusal for all temporary signage 
under the control of the JPA or its operator located in the bowl during all 
non-UNL events.  No signage that is in the Arena as a result of a 
commercial relationship with the University of Nebraska-Lincoln shall be 
visible during non-UNL events without Pinnacle Bank’s prior written 
consent, which consent may be withheld by Pinnacle Bank in its sole and 
absolute discretion.  

 
(o) Concession Stand Signage.  If any concession stands located within the 

Arena contain any separate LED boards or televisions which advertise or 
promote any products or events other than those being sold in any Arena 
concession stand, then Pinnacle Bank shall have time and exposure equal 
to the most prominent advertiser on such medium.  Any advertising in any 
such concession stand shall be subject to the restrictions set forth in 
Section (9) below regarding a Competing Bank. 

 
(8) Design Elements for Title Sponsorship Identification:  The specific design of 

all identification and signage contemplated by this Agreement, including but not 
limited to the size, color, and location thereof, shall be subject to Exhibit B and 
to the following provisions: 
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(a) Subject to the allocation of responsibility for costs set forth in Sections 
(6) and (7) above, the JPA and Pinnacle Bank shall work together in a 
commercially reasonable manner to develop the design of the 
identifications and signage contemplated by this Agreement; 

  
(b) The design shall be subject to the mutual approval of the JPA and 

Pinnacle Bank which approvals, in both instances, shall not be 
unreasonably withheld or delayed;  

 
(c) The design shall be subject to the requirements of (and any required 

approval by) any governmental authority(ies) having jurisdiction over 
the same other than the JPA; provided, however, that if necessary 
and/or required by the City of Lincoln, the JPA shall, at its expense, 
request that the City designate the Arena and its immediate 
surrounding area as a Special Sign District under 27.69.300 of the 
City’s Municipal Code in order to allow the exterior installation of the 
signs referred to in Sections (6) and (7) above; 

 
(d) The JPA and Pinnacle Bank shall work together in a commercially 

reasonable manner to obtain any third party approvals which may be 
required for the design of the signage contemplated by this Agreement; 

 
(e) Upon final approval of the design for the applicable signage and 

receipt of any required third party approvals, the JPA shall cause such 
approved signage to be created and installed consistent with the 
approved design;   

 
(f) As used herein, design shall include usual and customary art work, 

schematic drawings, and specifications for fabrication, construction, 
and installation; and  

 
(g) All changes to the approved designs shall be subject to the same 

approval process as the originally approved designs. Pinnacle Bank 
shall pay the cost of any changes that it requests after the initial design 
has been approved by both parties. 

 
(9) Banking Services Institutions Category.  Pinnacle Bank shall be the exclusive 

sponsor of the Arena, the Arena Site, and all social media pertaining to the 
Arena identified in Sections (7)(h), (7)(i) and (7)(j) above in the bank category.  
Banks, credit unions, or other businesses which engage in any type of retail, 
business, commercial , agricultural, or electronic banking, as well as companies 
operating retail or commercial banking locations in Nebraska (a “Competing 
Bank”) shall be prohibited from marketing any of their products and advertising 
any of their services in or on the Arena, the exterior of the Arena controlled by 
the JPA, the Arena Site, or on the social media pertaining to the Arena 
identified in  Sections (7)(h), (7)(i) and (7)(j) above, without the prior written 
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(10) Limitation of Other Sponsors. 
   

(a) Pinnacle Bank recognizes that the JPA may permit other persons or 
entities to sponsor portions of the Arena (subject to the foregoing 
provisions).  Pinnacle Bank will have the right to review and approve all 
other Arena-related naming opportunities and agreements and all 
amendments to any such agreements offered by the JPA.  Pinnacle Bank 
shall have a fifteen (15) day right of first refusal to match any other 
Arena-related naming agreement received by the JPA from a third party 
for any portion of the Arena.  If Pinnacle Bank exercises this right of first 
refusal, then the JPA and Pinnacle Bank shall enter into such other naming 
agreement within forty-five (45) days after such agreement has been 
received by Pinnacle Bank from the JPA.  If Pinnacle Bank does not 
exercise this right of first refusal, then (subject to the provisions of Section 
(9) above regarding a Competing Bank) Pinnacle Bank’s approval of such 
other naming agreement shall not be unreasonably withheld or unduly 
delayed and said approval shall be in writing. 

 
(b) Touring Arena Events which have pre-existing sponsorship agreements 

that would otherwise be prohibited by this Agreement will be permitted to 
have temporary advertising in the Arena or in materials promoting the 
Arena Event.  Pre-existing sponsorship agreements means sponsorship 
agreements which are applicable to the tour as a whole and which are not 
entered into specifically with respect to the Arena Event.  If such Touring 
Arena Event allows for additional sponsors and/or advertisers and the JPA 
and/or Arena Operator has the right to sell such sponsorships or 
advertising, then Pinnacle Bank shall have a right of first refusal identical 
to the right of first refusal set forth in (a) above to be an additional sponsor 
and/or advertiser for such Touring Arena Event as long as Pinnacle Bank’s 
sponsorship or advertising is not specifically prohibited by the pre-existing 
sponsorship agreement of such Touring Arena Event.  If the JPA and/or 
Arena Operator does not have the right to sell the sponsorship or 
advertising, the JPA and/or Arena Operator shall make best efforts to have 
the Touring Arena Event contact Pinnacle Bank regarding sponsorship and 
advertising opportunities. 
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(11) Pinnacle Bank Suite and Arena Use and Occupancy.  Concurrent with the 
Effective Date of this Agreement, Pinnacle Bank shall execute a suite use 
agreement substantially in the form adopted by the JPA for general use in the 
Arena (“Pinnacle Bank Suite Use Agreement”). The Pinnacle Bank Suite Use 
Agreement shall provide for the use and occupancy of a suite by Pinnacle Bank 
and its invitees (the “Pinnacle Bank Suite”).   

 
(a) The Pinnacle Bank Suite shall be Suite #30.  

 
(b) Additional Tickets.  The JPA and/or the Arena Operator shall use their 

best efforts to provide Pinnacle Bank with the opportunity to purchase up 
to 1%, but not less than eight (8) tickets in each price category of the non-
premium publicly available seats in locations to be mutually agreed upon 
for each Arena Event.  Pinnacle Bank’s right to purchase tickets is subject 
to any restrictions established by the Arena Operator or the Event 
promoter and will expire five days after Pinnacle Bank receives notice 
from the JPA, the Arena Operator, or the Event Promoter.  Pinnacle Bank 
will not be liable for any fees or charges under this Subsection unless it 
exercises the option to purchase the tickets, in which case Pinnacle Bank 
will pay the usual and customary price of the tickets.  This provision will 
not apply to UNL Events held in the Arena. 

 
(c) Backstage Passes.  The JPA and/or the Arena Operator shall give Pinnacle 

Bank 10% of all backstage passes that they control.  To the extent the JPA 
and the Arena Operator do not control any backstage passes for an Arena 
Event, they will use their best efforts to obtain backstage passes for 
Pinnacle Bank from the promoter. Pinnacle Bank’s right to receive 
backstage passes is contingent on Pinnacle Bank giving reasonable notice 
to the JPA or the Arena Operator of Pinnacle Bank’s intent to use such 
passes, after receiving notice of the availability of such passes from the 
JPA or the Arena Operator.  This provision will not apply to UNL Events 
held in the Arena. 

 
(d) Pinnacle Bank may use the Arena two (2) days per year on dates that are 

reasonably agreeable to the JPA and Pinnacle Bank when no other event is 
scheduled (including pre- and post-event activities).  Pinnacle Bank will 
pay all costs associated with operating the Arena in relation to such use, 
including but not limited to: security, preparation, clean-up, etc.  

 
(e) Pinnacle Bank employees shall have the opportunity to purchase tickets 

for non-UNL Arena Events prior to Public Sale unless restricted by the 
promoter of the Event or the licensee. 
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(f) Pinnacle Bank shall receive public address announcements – the number 
to be mutually agreed upon, which shall not be less than a total of two and 
a half (2 ½) minutes for non-UNL events for which the public address 
system is used and controlled by the JPA or Arena Operator. The 
announcements may include welcome announcements, thank-you 
announcements, or promotional announcements.  Pinnacle Bank shall 
provide suggested public address announcements. 

 
(g) Subject to approval of event promoters or licensees, the JPA and the 

Arena Operator shall arrange for on-site promotions by Pinnacle Bank in 
connection with a to be agreed upon number of non-UNL Events, which 
Events shall be selected by the Arena Operator and an authorized 
representative of Pinnacle Bank.  This provision shall not prohibit or limit 
Pinnacle Bank from operating its concourse kiosks during all Arena 
Events in accordance with the provisions of Section (7) (d) above. 

 
(12) ATM Machines.  The following provisions shall apply to ATM machines in the 

Arena: 
 

(a) Pinnacle Bank shall have the exclusive right to provide all ATM machines 
installed in the Arena.  

 
(b) Pinnacle Bank shall install and maintain a minimum of three (3) ATM 

machines in the concourse areas of the Arena at locations mutually 
agreeable between the JPA and Pinnacle Bank. 

 
(c) The JPA will not charge Pinnacle Bank any rent or fees for hosting the 

ATM machines.  After the initial installation, Pinnacle Bank may from 
time to time reduce the number of ATMs provided by removing any ATM 
from locations from which it is no longer commercially reasonable to 
continue operating.  

 
(d) The JPA shall provide all necessary power and data connections at the 

ATM locations in the Arena.   
 
(e) The term “ATM machines” as used herein shall be deemed to refer to not 

only the ATM machines currently used and operated by Pinnacle Bank, 
but also any type of bank self service machine that ATM machines may 
evolve into in the future. 

 
(13) Public Relations Efforts During Start-Up; Operations. 

 
(a) Public Relations.  From the Effective Date until September 1, 2013, the 

JPA and Pinnacle Bank shall coordinate public relations efforts with 
respect to the Pinnacle Bank Arena and shall allow each other to review 
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and comment upon promotional materials in respect to the Pinnacle Bank 
Arena prior to the use thereof.  

 
(b) Operations. The uniforms of uniformed employees engaged in the opera-

tion of the Pinnacle Bank Arena shall bear the Logo.  The telephone 
receptionists for the Arena shall answer the telephone with “Pinnacle Bank 
Arena.” 

 
(c) Additional Exposure. 

 
(i) Tickets for all Arena Events will include the name “Pinnacle Bank 

Arena” on the face of the ticket including, but not limited to, all 
UNL Events held in the Arena. 

 
(ii) Parking passes distributed by the JPA or the Arena Operator shall 

include the name “Pinnacle Bank Arena” or the Logo. 
 

(iii) The media backdrop used by the JPA or the Arena Operator shall 
include the Logo. 

 
(iv) The name “Pinnacle Bank Arena” or the Logo shall be on event 

schedules, event posters, business cards, e-mail signatures, facility 
letterhead, envelopes, fax cover sheets, facility credentials, and 
facility ID badges used or distributed by the  Pinnacle Bank Arena. 

 
(14) Miscellaneous Title Sponsorship Rights and Limitations Thereon. 

 
(a) Pinnacle Bank’s First Right of Refusal To Remain Arena’s Title Sponsor.  

When the JPA determines (which shall be no later than March 1, 2036) 
what the terms and conditions will be for sale of the rights associated with 
the Arena’s Title Sponsorship from and after the expiration of the term of 
this Agreement, the JPA shall first disclose such terms and conditions and 
offer such rights to Pinnacle Bank. 

 
(b) Pinnacle Bank shall have the exclusive right to negotiate a successor title 

sponsorship rights agreement with the JPA for a period of six (6) months, 
beginning March 1, 2036.  During this period, the JPA shall not negotiate 
with any other person or entity for title sponsorship rights of the Arena. 

 
(c) Notwithstanding the provisions of (a) and (b) above, Pinnacle Bank shall 

have a thirty (30) day right of first refusal to match any sponsorship 
agreement that the JPA, or its successor in interest, is willing to accept for 
the period on or after September 1, 2038, provided the sponsorship 
agreement in question has a net value lower than the last offer the JPA or 
its successor in interest made to Pinnacle Bank during the initial exclusive 
negotiation period. 
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(d) Notwithstanding any other provision hereof, in the event this Agreement is 

terminated for cause by either party, the first right of refusal granted by 
this Section shall be null and void. 

 
(15) Rights to Pinnacle Bank Trademarks and Trade Names. The use by the JPA 

of the name “Pinnacle Bank Arena,” and all of Pinnacle Bank’s trademarks, 
trade names, and logos (whether or not registered) under the terms and 
conditions of the Agreement shall inure solely and exclusively to Pinnacle Bank 
and neither the JPA nor the Arena shall acquire any goodwill or other interest in 
them.  Pinnacle Bank hereby grants to the JPA, and to any third party that has 
been authorized or required by the JPA to use Pinnacle Bank Arena and/or any 
of Pinnacle Bank’s trademarks, trade names, or logos in connection with the 
Arena, a limited license to use the name “Pinnacle Bank Arena” (and any such 
related trademarks, trade names, and logos) for the sole and limited purpose of 
identification of the Arena. The JPA may also seek Pinnacle Bank’s prior 
written approval of all proposed uses of the “Pinnacle Bank” name and/or logo 
in connection with the promotion of the Arena, which approval shall not be 
unreasonably withheld.  JPA agrees that it will not use any logo design for the 
Pinnacle Bank Arena during the term of this Agreement except the logo design 
jointly approved by the JPA and Pinnacle Bank.  Upon the termination of this 
Agreement or any extension of this Agreement and the receipt by the JPA, or its 
successor in interest, of a written request from Pinnacle Bank to cease the use of 
such trademarks, trade names, and/or logos, the JPA, or its successor in interest 
shall cease all such use in accordance with the terms and provisions of the 
written request from Pinnacle Bank. 

 
(16) Binding Effect; Change of Name of Title Sponsor. 

 
(a) General. This Agreement shall be binding on and shall inure to the benefit 

of the parties hereto and their successors and assigns.  
 
(b) Change of Identification and Signage In Event of Change of Name of 

Pinnacle Bank or Assignment of Title Sponsorship Rights. Notwith-
standing any other provision hereof, if, during the term of this Agreement, 
the name of Pinnacle Bank is changed because of a merger, consolidation, 
acquisition, or other action, or in the event Pinnacle Bank assigns its rights 
under this Agreement to a third party, then the name of the Arena may be 
changed from “Pinnacle Bank Arena” to another name; Provided, that any 
name other than “Pinnacle Bank” shall be subject to the prior written 
approval of the JPA, which approval shall not be unreasonably delayed or 
withheld; Provided, further, that no name shall be proposed as the name of 
the Arena that includes any word, number, symbol, or any combination 
thereof, that either is the same or substantially the same as the legal, 
business, or trade name of any tobacco or tobacco-related distributor, 
manufacturer, or product, or of any alcohol or alcohol-related distributor, 
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manufacturer, or product.  If the JPA approves any such new name 
proposed for the Arena, all references to “Pinnacle Bank Arena” that are 
provided herein, including but not limited to signage contemplated in this 
Agreement, shall be changed to the new, approved name for the Arena. 
All work required to effectuate any such name change shall be performed 
by or through the JPA.  All costs and expenses associated with any such 
name change, including but not limited to the JPA project management 
expenses, shall be paid by Pinnacle Bank within thirty (30) days after the 
date of the JPA’s invoice therefore. 

 
(17) Indemnification. 
 

(a) By Pinnacle Bank.  Subject to the terms and conditions of this Agreement, 
Pinnacle Bank hereby agrees to indemnify, defend, and hold harmless the 
JPA, its Board, officers, employees, agents, volunteers, and their 
respective successors and assigns from and against all costs, damages, 
liabilities, claims, causes of actions, and expenses (including reasonable  
attorney’s fees and expenses) of any kind or nature resulting from the 
content of any signage or panels or any messages or promotions displayed 
and/or broadcast hereunder in the form furnished and/or approved by 
Pinnacle Bank, including without limitation, claims, demands, or litigation 
alleging that said signage, panels, promotions, or messages are 
defamatory, constitute illegal competition, or unfair trade practice, contain 
infringement of trademarks or trade names, or constitute a violation of 
rights of privacy or infringement of copyrights and proprietary rights 
(collectively “advertising claims”).  If the JPA learns of any advertising 
claim, the JPA shall give Pinnacle Bank prompt notice in writing of such 
claim.  Pinnacle Bank shall, on a regular basis, provide the JPA with full 
and complete information and updates relating to such advertising claims 
and shall not enter into any settlement or compromise prior to receipt of 
written consent of the JPA.  The obligations of Pinnacle Bank under this 
section shall survive the termination or expiration of this Agreement until 
all such claims are resolved and all relevant statutes of limitation have 
expired. 

 
(b) By the JPA.  Subject to the terms and conditions of this Agreement, the 

JPA hereby agrees, to the extent permitted by law, to indemnify, defend, 
and hold harmless Pinnacle Bank, its subsidiaries and affiliates, and each 
of their respective partners, members, shareholders, managers, directors, 
officers, employees, agents, and their respective successors and assigns 
from and against all costs, damages, liabilities, claims, causes of actions, 
and expenses (including reasonable attorney’s fees and expenses) of any 
kind or nature resulting from or as a result of an allegation that the rights 
granted to Pinnacle Bank under the terms and provisions of this 
Agreement violate the advertising, naming, and/or sponsorship rights for 
the Arena granted by the JPA or the City of Lincoln to any other party, or 
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any injury to or death of any person (whether  third parties or employees, 
agents, or invitees of either party), or any loss of or damage to any 
property in any manner occurring as a direct or proximate result of any act 
or omission of, or attributable to the JPA or any of its officers, employees, 
agents, or contractors at the Arena under or pursuant to this agreement.  
Pinnacle Bank shall give the JPA prompt notice in writing of any such 
claim.  The JPA shall, on a regular basis, provide Pinnacle Bank with full 
and complete information and updates relating to such claims.  The 
obligations of the JPA under this section shall survive the termination or 
expiration of this Agreement until all such claims are resolved and all 
relevant statutes of limitation have expired. 

 
(18) Termination. 

 
(a) Defaults & Material Breaches.  Each of the following shall constitute a 

breach and material default of this Agreement: 
 

(i) The failure by the JPA to approve a change in the name of the 
Arena to a name that has been proposed by Pinnacle Bank or its 
successor and is otherwise permitted under Section 16 hereof;   

 
(ii) The failure by Pinnacle Bank to cure a payment default under this 

Agreement within thirty (30) days (notwithstanding the right of the 
JPA to interest on any such sums that become Delinquent); 

 
(iii) Either Party’s failure to correct, remedy, or cease a failure or 

violation of this Agreement as provided in Subsection (b) below; 
 
(iv) Either Party by the actions of any of its officers or officials has 

committed, or shall commit, any act, tending to shock, insult, or 
offend a majority of the people of the City of Lincoln, which 
materially and adversely affects the operation or use of the Arena 
or materially and adversely impacts the attendance at Events held 
at the Arena. 

   
(v) The commencement of bankruptcy proceedings by or against 

Pinnacle Bank, during a time when Pinnacle Bank is not current on 
any of its payments owed to the JPA and which has not been 
dismissed within ninety (90) days of the commencement thereof. 
Upon the occurrence of such event, the JPA has the right to 
immediately sell any and all rights contained herein.  
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(vi) In the event that the JPA’s rights under this Agreement are 
terminated by Pinnacle Bank  or its successor in interest, and all or 
any portion of the Base Fees payable pursuant to Section (3) 
above, have been prepaid by Pinnacle Bank pursuant to Section 3 
(e) above, then the amount of the prepaid Base Fees that are 
attributable to the period of time after the effective date of such 
termination together with interest thereon from the effective date 
of such termination at the rate of interest specified in Section (3)(j) 
above shall be refunded to Pinnacle Bank or its successor or 
assignee, as appropriate.  In the event that Pinnacle Bank’s rights 
under this Agreement are terminated by the JPA or its successor in 
interest, and all or any portion of the Base Fees payable pursuant to 
Section (3) above have been prepaid by Pinnacle Bank pursuant to 
Section 3(e) above, then an amount equal to the lesser of:  (1) the 
prepaid Base Fees that are attributable to the period of time after 
the effective date of such termination; or (2) the naming rights fees 
received by the JPA, or its successor in interest, from third party(s) 
pursuant to an agreement or agreements similar to this Agreement 
for the period from the effective date of such termination to August 
31, 2038, shall be refunded to Pinnacle Bank or its successor or 
assignee, as appropriate. 

 
(b) Termination For Failure to Correct, Remedy, or Cease Failure or Violation 

of Agreement Within Reasonable Time After Receipt of Notice Thereof.  
In the event either Party to this Agreement fails to perform any obligation 
hereunder or violates any provision of this Agreement, the other Party 
may give written notice to such Party of such failure and demand the 
performance of such Party’s obligations hereunder or compliance with the 
terms and conditions hereof within a reasonable period after the date of 
such notice, which period shall not be less than thirty (30) days.  In the 
event Pinnacle Bank is the Party receiving notice of such failure or 
violation and Pinnacle Bank does not correct, remedy, or cease such 
failure or violation within the reasonable time specified in such notice, the 
JPA may either:  (i) subject to the provisions of Section (18)(a)(vi) above, 
terminate this Agreement, whereupon all obligations of the Parties hereto 
that had not been incurred as of the effective termination date, including 
but not limited to the obligation to pay future installment payments, or to 
thereafter identify the Arena as the “Pinnacle Bank Arena,” shall 
terminate; or (ii) if such failure can be cured by expending funds to clean 
up, repair, maintain, or replace an item that is the responsibility of 
Pinnacle Bank, the JPA may, in its sole discretion advance and pay for 
such item and the costs expended by the JPA for such item, together with 
interest thereon at the rate of interest specified in Section (3)(j) above 
from the date such item is paid for by the JPA shall become due and 
owing by Pinnacle Bank to the JPA within thirty (30) days after the JPA 
invoices Pinnacle Bank for such item.  In the event the JPA is the Party 
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receiving such notice, Pinnacle Bank may either:  (iii) terminate this 
Agreement in accordance with (c)(i) below and receive any refund that it 
may be entitled to under the provisions of Section (18)(a)(vi) above; or 
(iv) if such failure can be cured by expending funds to clean up, repair, 
maintain, or replace an item that is the responsibility of the JPA, Pinnacle 
Bank may, in its sole discretion advance and pay for such item and the 
costs expended by Pinnacle Bank for such item, together with interest 
thereon at the rate of interest specified in Section (3)(j) above from the 
date such item is paid for by Pinnacle Bank shall become due and owing 
by the JPA to Pinnacle Bank within thirty (30) days after Pinnacle Bank 
invoices the JPA for such item; and Pinnacle Bank shall have no 
obligation to make any payments to the JPA for the period from the date 
of the notice until such item has been cleaned up, repaired, maintained, or 
replaced; and Pinnacle Bank can offset any expenses incurred by it in 
connection with such clean up, repair, maintenance, or replacement 
against any amounts due and owing from Pinnacle Bank to the JPA under 
the terms and provisions of this Agreement. 

 
(c) Remedies Available upon Termination of a Party’s Rights. 
 

(i) Pinnacle Bank Remedies.  In the event that the JPA’s rights under 
this Agreement are terminated by Pinnacle Bank pursuant to this 
Section, in addition to any other remedies which may be available 
to Pinnacle Bank at law or in equity, the annual Base Fee payable 
pursuant to Section 3 hereof shall be prorated on the basis of 365 
calendar days, and Pinnacle Bank shall be entitled to a refund from 
the JPA, or its successor in interest, of any prepaid Base Fees in 
accordance with Section (18) (a)(vi) above. 

 
(ii) JPA Remedies.  In the event that Pinnacle Bank’s rights under this 

Agreement are terminated by the JPA pursuant to this Section, the 
JPA, without any further proceedings, may grant and license the 
title sponsorship rights to the Arena to one or more other persons 
or entities during any portion of the term remaining under this 
Agreement and receive license fees therefore; Provided, that 
notwithstanding such termination, Pinnacle Bank’s liability for the 
additional installment payments to be paid to the JPA hereunder 
shall not be extinguished, but Pinnacle Bank shall pay to the JPA 
the difference between the remaining amounts due from Pinnacle 
Bank to the JPA hereunder and the sum the JPA receives for the 
title sponsorship from such other persons or entities during the 
period beginning on the date Pinnacle Bank’s rights under this 
Agreement are terminated and ending on the scheduled expiration 
date of this Agreement.  Such payment shall be made within fifteen 
(15) days after the date of the JPA’s notice to Pinnacle Bank.  Such 
termination and payment shall not relieve Pinnacle Bank from 
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liability to the JPA for any damages caused by Pinnacle Bank’s 
default and breach and expenses incurred in the re-licensing of the 
title sponsorship rights with respect to the Arena.  In the event that 
Pinnacle Bank’s rights under this Agreement are terminated 
pursuant to this Section, the JPA shall make a good faith effort to 
obtain the fair market value for the title sponsorship rights that are 
licensed to any third party or parties during that portion of the term 
of this Agreement that follows the effective termination of 
Pinnacle Bank’s rights.  Following termination of Pinnacle Bank’s 
rights, the JPA shall have the right, without any liability, and at 
Pinnacle Bank’s cost and expense, to immediately remove from all 
parts of the Arena all signs promoting Pinnacle Bank and to 
discontinue any further reference to the title of Pinnacle Bank 
Arena.  Effective on such termination, Pinnacle Bank shall cease: 
(a) use of any products or campaigns referencing the Arena; and 
(b) making references to Pinnacle Bank being an Arena sponsor.  
Provided, further, upon such termination Pinnacle Bank shall be 
entitled to a refund from the JPA, or its successor in interest, of 
any prepaid Base Fees in accordance with Section (18) (a) (vi) 
above. 

 
(19) Force Majeure; Substantial Damage.  In the event that either Party to this 

Agreement is unable to perform its obligations hereunder or to enjoy any of its 
benefits because of the substantial damage or destruction of the Arena due to 
any cause, including a natural disaster or action or decree of a governmental 
body with appropriate jurisdiction (hereinafter referred to as a “Force Majeure 
Event”), the Party that has been so affected shall immediately give written 
notice to the other Party of such fact and shall do everything possible to resume 
its performance. Upon receipt of such notice, each Party’s obligations hereunder 
shall be suspended for the period of such Force Majeure Event and, if 
applicable, the installment payment for the year in which the Force Majeure 
Event occurs shall be reduced pro rata and Pinnacle Bank shall receive a credit 
to be applied to future installment payments for the difference between the 
installment payment paid and the amount of the reduced payment; provided, 
however, if the Force Majeure event occurs on or before the installment 
payment due on July 1, 2012 is paid, the pro rata credit will be applied to the 
installment payments due from Pinnacle Bank to the JPA on or after September 
1, 2015. 

 
(a) At Pinnacle Bank’s sole option, this Agreement shall be automatically 

extended for a period equal to the number of days during which the Arena 
was closed to Events due to a Force Majeure Event. 

 
(b) If the Force Majeure Event lasts for a period of two (2) or more years from 

and after the date that the other Party receives notice of such Force 
Majeure Event and the Party that received such notice has been able to 
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perform its obligations hereunder despite such Force Majeure Event, the 
Party that received such notice may terminate this Agreement by giving 
notice thereof to the Party unable to perform because of such Force 
Majeure Event.   

 
(c) If the JPA is unable to fulfill its obligations due to a Force Majeure Event 

and chooses not to rebuild or reopen the Arena, the Base Fees payable 
pursuant to Section (3) hereof shall be prorated to the date of the Force 
Majeure Event, and the amount of the prepaid Base Fees, if any, that are 
attributable to the period of time after the Force Majeure Event, together 
with interest thereon at the interest rate set forth in Section (3) (j) above 
from the date of the Force Majeure Event, shall be refunded by the JPA, or 
its successor in interest, to Pinnacle Bank or its successor or assignee, as 
appropriate. 

 
(20) Notices.  Any notice or communication to be given by one Party to the other 

under this Agreement must be in writing; and if given by registered or certified 
mail, such notice or communication shall be deemed to have been given and 
received on the third business day following the date on which a registered or 
certified letter containing such notice or communication, properly addressed, 
with postage prepaid, is deposited in the United States mail, but if given 
otherwise than by registered or certified mail, it shall be deemed to have been 
given when received by the Party to whom it is addressed.  Such notices or 
communications shall be delivered or sent to the following respective addresses 
or to such other addresses as the parties, from time to time, may specify in 
writing: 

  
 To the JPA:  West Haymarket JPA 

 Attention:  Chair 
 555 South 10th Street, Room 103 
 Lincoln, NE  68508 
  

   With copy to: 
 City Attorney 
 City of Lincoln 
 555 S. 10th Street, Suite 300 
 Lincoln, NE 68508  
 (402) 441-7281 - Telephone 
 (402) 441-8812 - Facsimile 
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 To Pinnacle Bank: Mark Hesser 
 President 

      Pinnacle Bank 
      18081 Burt Street 

 Omaha, NE 68022 
 (402) 697-5954 - Telephone 
 (402) 697-8439 - Facsimile 
 

(21) Amendments.  No addition to, deletion from, or other modification of any of 
the provisions hereof shall be valid unless made in writing and signed by an 
authorized representative of each of the parties hereto. 

 
(22) Applicable Law; Venue; Miscellaneous Provisions.   

 
(a) This Agreement shall be construed under the Laws of the State of 

Nebraska, without regard to conflict of law principles.  
 
(b) The parties agree that venue for any legal action arising out of this 

Agreement or incident thereto shall be proper in a court of competent 
jurisdiction in Lancaster County, Nebraska and each party waives any 
objection to such venue.  

 
(c) This is not a third party beneficiary contract.  No person or entity other 

than a Party signing this Agreement shall have any rights under this 
Agreement.  

 
(d) Nothing in this Agreement shall be construed to create a partnership or 

joint venture, nor to authorize any Party hereto to act as agent for or 
representative of any other Party hereto. Each party hereto shall be 
deemed an independent contractor and no Party hereto shall act as, or hold 
itself out as acting as, an agent for any other party hereto.  

 
(23) Captions. The titles of the articles, sections, and subsections of this Agreement 

are for convenience only, and do not define or limit the contents. 
 

(24) Waivers. No action other than a written notice by one Party to the other 
specifically stating that such notice has the effect of a waiver, shall constitute a 
waiver of any particular breach or default of such other Party.  No such notice 
of waiver from either Party shall waive the other Party’s failure to fully comply 
with any other term, condition, or provision of this Agreement, irrespective of 
any knowledge any JPA or Pinnacle Bank officer, employee, or agent may have 
of any breach or default of, or noncompliance with such other term, condition, 
or provision. No waiver of full performance by either Party shall be constructed, 
or operate as a waiver of any subsequent default of any of the terms, covenants, 
and conditions of this Agreement. The payment or acceptance of fees or charges 
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for any period after a default shall not be deemed a waiver of any right or 
acceptance of defective performance.  

 
(25) Cumulative Rights. All remedies available at law or in equity to either Party 

for breach of this Agreement are cumulative and may be exercised concurrently 
or separately, and the exercise of any one remedy shall not be deemed an 
election of such remedy to the exclusion of other remedies. 

 
(26) Entire Agreement & Memorandum. The parties to this Agreement 

acknowledge that it is a negotiated agreement, that they have had the 
opportunity to have this Agreement reviewed by their respective legal counsel, 
and that the terms and conditions of this Agreement are not to be construed 
against any Party on the basis of such Party’s draftsmanship thereof. This 
Agreement constitutes the entire agreement between the Parties respecting the 
subject matter hereof and there are no understandings or agreements between 
them respecting the subject matter hereof, written or oral, other than as set forth 
herein.  Simultaneously with the execution of this Agreement the parties shall 
also execute a short form memorandum of this Agreement, a true and correct 
copy of which is attached hereto as Exhibit “A” (the “Memorandum”).  Either 
party may, at their expense, record the Memorandum with the Register of Deeds 
of Lancaster County, Nebraska or any other entity. 

 
(27) Agreement Counterparts. This Agreement may be simultaneously executed in 

several counterparts, each of which shall be deemed to be an original having 
identical legal effect and may be delivered by electronic delivery of a digitized 
signature or by facsimile.  

 
(28) JPA Representations and Warranties.  The JPA hereby represents to Pinnacle 

Bank that:  
 

(a) The JPA has full authority to execute, deliver, and perform the obligations 
of this Agreement; 

 
(b) The JPA has taken all actions, and obtained all approvals, in accordance 

with and as required by all applicable law to make this Agreement a fully 
binding and legally enforceable obligation of the JPA; 

 
(c) The terms and provisions of this Agreement are legally binding on the 

City; and do not violate the terms or provisions of any other agreement or 
document binding on the JPA or the City including, but not limited to, the 
UNL Agreement and the Facilities Agreement, as defined below; 

 
(d) The JPA and the City have entered into a legally binding Lease and 

Operating Agreement with the Board of Regents of the University of 
Nebraska requiring that the University of Nebraska-Lincoln (“UNL”) 
men’s and women’s varsity basketball teams play all of their regularly 
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scheduled home games in Lincoln, Nebraska in the Arena for the period 
beginning September 1, 2013 to and including August 31, 2043 (the 
“UNL Agreement”); 

 
(e) The JPA will have substantially completed (as defined in the UNL 

Agreement) the construction of the Arena and all necessary infrastructure 
to support the Arena on or before September 1, 2013; 

 
(f) Pursuant to the UNL Agreement, the JPA has secured the approval of 

UNL for all signage to be installed in, on or around the Arena by the JPA 
or Pinnacle Bank pursuant to this Agreement, and the agreement of UNL 
to place the name “Pinnacle Bank Arena” on all Arena tickets sold by 
UNL for any UNL Events held at the Arena; 

 
(g) The City shall obtain and share with Pinnacle Bank a Special Tax Opinion 

approving this Agreement in accordance with the terms and provisions of 
the Facilities Agreement entered into by and between the JPA and the City 
on September 8, 2010 (the “Facilities Agreement”); 

 
(h) To the extent allowed by law, neither the JPA nor the City shall knowingly 

allow or permit any Arena Events to be held at the Arena which would 
shock, insult, or offend a majority of the people of the City of Lincoln. 

 
(29) Pinnacle Bank Representations and Warranties.  Pinnacle Bank hereby 

represents to the JPA that:  
 

(a) It has the full authority to execute, deliver, and perform the obligations of 
this Agreement; 

 
(b) It has taken all corporate action to approve this Agreement and make this 

Agreement a fully binding and legally enforceable obligation of Pinnacle 
Bank; 

 
(c) The terms and provisions of this Agreement do not violate the terms and 

provisions of any other agreement to which Pinnacle Bank is a party. 
 

 In Witness Whereof, the Parties hereto have executed this Agreement on the dates 
indicated below to be effective on the date of execution by the JPA. 
 
 

 28 



 
    WEST HAYMARKET JOINT  
    PUBLIC AGENCY 

 
 
      By: _____________________________ 
    Chair of the West Haymarket Joint  
    Public Agency Board of Representatives 

      
     
   Date: _______________________________ 

 
APPROVED AS TO FORM: 

 
_____________________________ 
JPA Attorney 

 
    CITY OF LINCOLN, NEBRASKA 
 
 
        By: _______________________________ 
    Chris Beutler, Mayor of Lincoln 
       
     
     Date: ________________________________ 

 
APPROVED AS TO FORM: 
 
_______________________________ 
City Attorney 

      
    PINNACLE BANK 
   
 
        By: _______________________________ 
    Mark A. Hesser, President 
       
     
     Date: ________________________________ 
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STATE OF NEBRASKA ) 
    )  ss. 
LANCASTER COUNTY ) 
 
 Subscribed, sworn to and acknowledged before me this ______  day of 
_____________, 20___ by __________________________, the Chair of the West 
Haymarket Joint Public Agency Board of Representatives, for and on behalf of said Joint 
Public Agency. 
 
 
      ______________________________ 
      Notary Public 
 
STATE OF NEBRASKA ) 
    )  ss. 
LANCASTER COUNTY ) 
 
 Subscribed, sworn to and acknowledged before me this ______ day of 
_____________, 20___ by Mark A. Hesser, the President of Pinnacle Bank, for and on 
behalf of said Bank. 
 
 
      ______________________________ 
      Notary Public 
 
 Subscribed, sworn to and acknowledged before me this ______ day of 
______________, 20___ by Chris Beutler, the Mayor of the City of Lincoln, Nebraska, a 
municipal corporation, for and on behalf of said City. 
 
 
      ______________________________ 
      Notary Public 
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EXHIBIT LIST 

 
 

Exhibit Description 
 

“A” Memorandum 
“B” Pinnacle Bank Arena Logo 
“C” Exterior Signs 
“D” Pinnacle Bank Arena Drive or Pinnacle Arena Drive 
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EXHIBIT “A” 
 

MEMORANDUM OF  
TITLE SPONSORSHIP AGREEMENT 

 
TO:  Whom it may concern 

 
FROM: Pinnacle Bank (the “Bank”) and West Haymarket Joint Public  
  Agency (the “JPA”) 

 
RE:  Title Sponsorship Agreement 

 
DATE: __________________, 20___ 

 
Please be advised that on the ____ day of __________________, 20___, the 
Bank and the JPA entered into a Title Sponsorship Agreement for the Arena that 
is being constructed by the JPA on the real estate which is more particularly 
described on Exhibit 1 which is attached hereto and incorporated herein by this 
reference (the “Title Sponsorship Agreement”). Pursuant to the Title 
Sponsorship Agreement certain exclusive and non-exclusive naming rights, 
rights for signage, and advertising rights for areas located in, on and/or 
immediately adjacent to the Arena to be constructed on the real estate described 
on Exhibit 1 hereto by the JPA have been granted by the JPA to the Bank.  A 
complete copy of the Title Sponsorship Agreement which delineates all of the 
exclusive and non-exclusive rights granted by the JPA to the Bank may be 
obtained from the JPA.  Please govern yourself accordingly. 

 
    WEST HAYMARKET JOINT  
    PUBLIC AGENCY 

 
 
      By: _____________________________ 
    Chair of the West Haymarket Joint  
    Public Agency Board of Representatives 

      
 
   Date: ________________________________ 

    
APPROVED AS TO FORM: 

 
_____________________________ 
JPA Attorney 
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    PINNACLE BANK 
   
 
        By: _______________________________ 
    Mark A. Hesser, President 
       
     
     Date: ________________________________ 
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EXHIBIT “B” 

 
PINNACLE BANK ARENA LOGO 
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EXHIBIT “C” 
 

EXTERIOR SIGNS 
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EXHIBIT “D” 
 

PINNACLE BANK ARENA DRIVE / PINNACLE ARENA DRIVE 
 
 
 
 
 
 
 



WH 12-3 Introduce:  1-6-12

RESOLUTION NO. WH- __________

BE IT RESOLVED by the Board of Representatives of the West Haymarket Joint Public1

Agency:2

That the attached Amendment No. 11 to the Agreement for Engineering Services between3

Olsson Associates dba Lincoln Haymarket Infrastructure Team and the West Haymarket Joint4

Public Agency, Haymarket Infrastructure Design Project No. 870000, to include the addition of5

Civic Art consultation to the project, to delete Geotechnical Analysis in Task 9 that was for the6

Breslow Ice Center, and to make adjustments on hourly rates for the 2012 calendar year is hereby7

approved and the Chairperson of the West Haymarket Joint Public Agency Board of8

Representatives is hereby authorized to execute said Amendment No. 11 on behalf of the JPA.9

The City Clerk is directed to return a fully executed original of the Agreement to Olsson10

Associates, 1111 Lincoln Mall, Lincoln, NE 68508.11

Adopted this _____ day of January, 2012.12

Introduced by:

___________________________________

Approved as to Form & Legality: West Haymarket Joint Public Agency
Board of Representatives

_________________________________ ___________________________________
Legal Counsel for Tim Clare
West Haymarket Joint Public Agency

___________________________________
Chris Beutler

___________________________________
Eugene Carroll



AMENDMENT NO. 11 
to AGREEMENT for ENGINEERING SERVICES 

between OLSSON ASSOCIATES 
dba LINCOLN HAYMARKET INFRASTRUCTURE TEAM and the 

WEST HAYMARKET JOINT PUBLIC AGENCY 
HAYMARKET INFRASTRUCTURE DESIGN PROJECT 

Project No. 870000 

This Contract Amendment is made by and between Olsson Associates, dba Lincoln Haymarket 
Infras1ructure Team, hereinafter called ENGINEER, and the West Haymarket Joint Public 
Agency, hereinafter called JPA, this day of 2012 
and approved by Resolution No. ____________ _ 

WHEREAS, it is the mutual desire of the parties hereto to amend the Agreement to provide 
professional services associated with the Haymarket Infrastructure Design Contract which was 
entered into on November 18, 2010 under Resolution WH-12, hereinafter called the existing 
Agreement. The description of work to be added to the existing Agreement under this 
Amendment generally shall include the addition of Civic Art consultation to the project; deletion 
of Geotechnical Analysis that was for the Breslow Ice Center as previously included with the 
Haymarket Parking Lot and Festival Space project as Task No.9; and adjustments on hourly 
rates that will be used by the Lincoln Haymarket In~cture Team for the 2012 calendar year. 
A detailed breakdown of scope of services for project A-IS is included in the attachments and as 
shown below: 

• Civic Art - Appendix A-IS 
• Haymarket Parking Lot, Festival Space and Pedestrian Bridge - Appendix A-9 

The fee for Civic Art (A-IS) is $59,660. The fee for the deletion of the Geotechnical Analysis is 
($16,948), which reduces the total contract value for project A-9 to $1,559,613. The total fee for 
the work associated with this Amendment 11 is $42,712 which increases the total contract 
amount from $8,808,904 to $8,851,616. 

The IP A recognizes that early work associated with preliminary planning for Civic Art was 
executed. Therefore, the IP A has provided the Engineer an early notice to proceed with initial 
planning and work sessions as outlined in Appendix A-1S, effective February 1,2011. 

NOW THEREFORE, it is hereby agreed that the existing Agreement be amended to include the 
services as described herein. 

This AMENDMENT shall be deemed a part of, and shall be subject to all terms and conditions 
of the existing Agreement. Except as modified above, the existing Agreement shall remain in 
full force and effect. 



West Haymarket Joint Public Agency 

Title: ___________ _ 

Engineer - Olsson Associates dba 
Lincoln Haymarket Infrastructure Team 

By: ______________________ _ 

Title:, ___________ _ 

By: -----------------------------
Title: -----------------------------

F:\ProjectsI01 Q.2431IDocuments\Contracts\Amendment 11 Documents\Amendment No. 11.doc 
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APPENDIX A-15 
Scope of Services 

TASK ORDER 150 - HAYMARKET INFRASTRUCTURE DESIGN PROJECT 
PUBLIC SPACE AND CIVIC ART 

JPA Project Number 870952 

General Description of Scope of Services 

This scope of services generally includes professional pfanning and design services to provide an 
integrated framework for the inclusion of civic art and aesthetic development within the public rights
of-way and on public property within the West Haymarket area for the Joint Public Agency (JPA). 
Numerous locations within the public rights-of-way and on public property can be identified and 
developed for the inclusion of civic art and aesthetics. The primary locations that exhibit the potential to 
be developed include the public spaces that will be developed adjacent to the district's primary 
pedestrian way which links the existing historic train canopy and Sixth Street (Canopy Drive) from 0 
Street north to the proposed Arena site at Sixth and R Streets, north to the proposed community festival 
space via the proposed pedestrian bridge. The proposed public spaces that should be included in the 
civic art and aesthetics framework that are located adjacent to this primary pedestrian way include: 

• Sixth Street (Canopy Street) public right-of-way!streetscape, including the public 
spaces associated with the historic train canopy and platform. This public space 
should be evaluated for opportunities for the development of civic art and aesthetics 
from 0 Street to R Street (east and west sides of the street, intersections, 
pedestrian sidewalks, etc.). 

• All public rights-of-way spaces (north, south, east and west) adjacent to the 
developer constructed community space located south of R Street between Sixth 
and Seventh Streets. 

• R Street public right-of-way between Seventh Street and Arena drive (north and 
south sides of street). 

o The entrance plaza on the south side of the Arena. located north of R Street 
between Sixth Street (Canopy Street) and Arena Drive. 

• The accessible ramp structure that connects the entrance plaza on the south side 
of the Arena to the elevated Arena north entrance plaza. 

• The elevated entrance plaza on the north side of the Arena that links to the 
proposed pedestrian bridge which connects to the proposed festivallparking area 
south of Haymarket Park. 

o The plaza/green space that terminates the proposed pedestrian bridge at the 
festival/parking area. 

• Festival/parking area green spaces, including entry pOints and access drives. 

Additional locations that should be included in the civic art and aesthetics framework include: 

• All entryways into the district, including those at M&N Streets; 1st Street and 
Corn husker Highway; Sun Valley and West 0 Street. Salt Creek Roadway and 8th 

Street. 
• Public rights-of-ways in the Core Area (0 to R Streets, Sixth to Arena Drive), 

including intersections, public sidewalks, etc. The civic art/aesthetiCS planning 
framework should also be extended conceptually to the adjacent private 
development blocks in this core area. 

• Amtrak Statfon and associated environs 
• Development block located between Q and R Streets, ih to Canopy Street. 
• The Arena building public spaces such as entrance lobbies, public concourses, 

parking garage, etc. 
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• Public parking garages and associated environs located south of R Street 
adjacent to Arena Drive. 

This scope of services provides the means to develop master plan design concepts and highlight a 
diversity of project opportunities for civic art in order to enhance the West Haymarket dfstricfs character 
and usability. The purpose of this task is to develop a design framework that adheres to the goals and 
objectives previously outlined by the West Haymarket Integrated Development Plan (2009). The 
successful civic artfaesthetics framework will complement other land use, public works components, 
public open space, transportation, and economic development strategies. 

This scope of services will be completed in conjunction with the design phases of the multiple individual 
projects (indicated above). 

Following are the task items that are included as part of the scope of services for the Public Space and 
Civic Art design project. 

TASK 1. Project Management 

a. Project Management 

The Design Team Project Manager will serve as point of contact, maintain project schedule and 
budget. and be responsible for coordinating work of the design team for this project. This work 
will include providing regular progress reports to support invoicing and updates on design 
schedule. Project Management efforts will follow appropriate guidance as given in the City of 
Lincoln's website "Guiding Principles and Procedures (GP&P)" 

b. Coorr};naiion with Others 

The Design Team will coordinate their design with agencies and/or Consultants that are 
involved with this project or adjacent projects. Coordination includes one-on-one meetings with 
the agencies or Consultants. This work item does not include coordination with utilities which is 
covered under Task 4 of this scope of services. 

c. Design Memorandum 

Using the City of Lincoln's design memorandum outline, the Design Team will prepare a design 
memorandum with project criteria and design standard information for submittal and agreement 
by the Program Manager and the JPA Project Management Team. 

TASK 2. General Project Meetings 

8. Kick-Off Meeting 

The kick-off meeting is included under the scope of services for the Design Coordination and 
Support. 

TASK 3. Utility Coordination 

8. Utility LocationNerificatfon 

The Design Team will review the utility locations shown on the plans, and verify these locations 
during field inspections. After survey is complete. plans will be printed and distributed to the 
Utility Companies for verification of ownership, type, size, location, and cased or uncased. 
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The Design Team will request that the Utility Companies return to the Design Team marked up 
plans with utility verification. The Design Team will incorporate the information into the 
topography. All utilities identified in the topographic survey and verified by the individual utility 
will be incorporated into the plans. 

The Design Team shall identifY and verify with Utility Companies major utility conflicts such as 
fiber optic lines, gas pipelines, crude oil pipelines, high-pressure waterlines, transmission lines, 
etc., at the earliest possible time. The Design Team, Program Manager and the JPA Project 
Management Team will discuss major conflicts and attempt to avoid them. If avoidance is not 
possible, the Design Team will then request the Utility Company to verify the conflict and 
provide a preliminary estimate of reimbursable costs associated with the utility relocation. The 
Design Team will work with the affected Utility Companies to determine the best strategies for 
relocations and potential mitigation strategies that may be implemented to ensure that the 
project schedule is not adversely impacted. 

TASK 4. Public Involvement 

a. Project Stakeholder Meetings 

The Design Team will conduct four civic art/aesthetics design meetings with project 
stakeholders and designers to review goals and objectives; review previous planning efforts; 
review existing and in-process data; and discuss design issues. This meeting will also discuss 
the historical context of the area and future Vision for the West Haymarket district. 

b. Design Work Sessions 

The DeSign Team will schedule and arrange three design work sessions. The first design 
meeting (Design Charette No.1) will include representatives from associated project designers 
(Arena. Public Parking Garages, Public Infrastructure including pedestrian bridge and ramp, 
streetscape, developers, etc.) and arts community representatives. Design Team will present 
various civic art/aesthetics concept ideas to the workshop participants. These alternatives are 
schematic in nature and are used to bridge the concept development of a civic art plan to the 
reality of the project sites. Ideas presented in the West Haymarket IDP (2009) will be integrated 
in the plan. 

The second design meeting (Design Charette No.2) will include representatives from the arts 
community. The Design Team will facilitate discussion regarding civic art/aesthetics ideas to 
the workshop participants that are based on the information gathered during the first workshop. 
The second workshop will focus on more detailed ideas that integrate streetscape design, 
development and civic art in the district. 

The third design meeting (Design Charette No.3) will include representative from the arts 
community and will focus on final ideas for the integration of civic art in the district, including the 
review of a master plan for the long term consideration of civic art in the district. 

TASK 5. Framework Submittal 

a. Prepare Alternatives 

Design Team will evaluate and retain the best possible design and framework alternatives 
generated from the project design workshops. Alternatives shall be documented and shown in 
the draft framework submittal. The alternatives will also be integrated into the streetscape 
design plans which will be developed concurrently. 

b. Preliminary Designs 
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The Design Team shall prepare a draft report that includes narrative descriptions plans and 
images. Information to be included in the draft framework submittal shall include the following: 

.. Introduction. 

.. Existing Conditions/Context. Including all new improvements under 
design/construction (these improvemen1s are the setting for all civic art and aesthetics 
so must be identified, understood and documented). 

.. Locations of proposed improvements. Each possible public art and aesthetic 
improvement location will be specifically identified. 

.. Description of Civic art/aesthetics goals for each proposed improvement: serial, 
permanent, temporary, landmark, tenninus, interactive, etc. 

• Description of the proposed role of the artist for each proposed improvement 
.. Description of the relationship of the proposed improvement to the design of the 

location (Le. arena building, streetscape, public space, etc.) 

c. Preliminary Construction Phasing 

The Design Team shall prepare a written description and preliminary plan showing 
proposed phasing of the civic art/aesthetic framework in relation to the construction of 
the various buildings and features in the West Haymarket District. 

d. LiaIson Representation with Arts Communffy 

The DesIgn Team shall provide periodic support to the arts community subsequent to the 
completion of the streetscape/public realm design as civic art is integrated into the districfs 
public/private spaces. 
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TaskA-15 
Civic ArtfAesthetics 

November 15, 2011 

~~~TJ5fOJeCt 

Principal 

Project Management 8 
(Integrated with the StreetscapelPubllc Realm 
design effort) rtiMs' ......... ," 
Kick-off meeting 4 

Mayor's Arts Councll, Program Mgr., 

Utility LocationNerification 0 .,,: Pu15llCTtWOiVemint-···":~·"·-:·'''·''''··'·'::···:='·'''~·:'C''''P':'·7:,~"::":,,.,: .. ,,-=--•... :-~ .. ...,.:,.: ... , ... ,. 
.... Project Stakeholder Meetings 12 

(Up 10 four meetings during Streetscape/PubUc 
Realm design development to update and soUclt 
input from Mayor and Mayor's Arts Council, 

Project 

Manager 

8 

4 

16 

Designer 

o 

8 

8 

UDClHPC, etc.) 
'5.:'OiiSlijlW~1&l$W1tti:~~munlW:"'l"":'7'·,",:"'·:':"·"~'··""'·Tr""";::,,··"'''''''~'';::''-''''' .4".:-•••• , •• ,.-••.•. 

. .. Design Charette No.1 with assoclated project 12 12 24 
designers (Arena, Garages, Infrastructura 
including pedestrian bridge and ramp, 
streetscape, developers, etc.) and Arts 
Community representatives 

DeSign Charette No.2 with Arts Community 12 12 24 
representatives, including histocicaVcultural 
resources) 

Final Design Charette No. 3 with Arts 8 8 16 
Com 

fg;··SUtmiiffiil{es a PiiH 
Prepare Alternatives (Art Master Plan) 32 24 40 
(Integrated Into StreetscapelPublic Realm plans) 
Preliminary Design including the following: 32 24 40 

Existing Conditions/Context 
Locations of Proposed Improvements 
Description of Civic Art/Aesthetics 

Goals 
Description of Proposed Role of 

Designer 
CADD 

o 

o 

o 

o 

0 

° 
40 

0 

Clerical 

o 

o 

o 

o 

° 
0 

° 
4 

Total Hours Total Labor Faa 

16 $2,560.00 

$2,560.00 

16 $2,000.00 

$2,000.00 

$480.00 

36 $5,040.00 

$5,040.00 

48 $6.000.00 

48 $6,000.00 

32 $4,000.00 $16,000.00 

$15.680.00 

100 $13,100,00 



Tota! Hours 
Total Labor Fee 

Artist 
Description of Relationship of 

Improvement to Design 
Preliminary Phasing 

Uason Representation with Arts Community 
(Subsequent to completion of Streetscape/ 
Public Realm Integrated Civic Art design Plan) 

24 

144 112 160 
$28,800.00 $13,440.00 $14.400.00 

40 
$2,800.00 

4 
$220.00 

436 

$4,800.00 $33,580.00 

$59,660.00 



Amendment No. 11 

West Haymarket Infrastructure Projects 

Hourly Wage Adjustments for 2012 Calendar Year 

In accordance Paragraph 3,A. of the Contract for Construction Design Services - Modification No.1, 

executed on November 18, 2010, for engineering services to be performed by the lincoln Haymarket 

Infrastructure Team (lHIT), a provision exists for hourly wage adjustments. The Engineer has the ability 

to increase hourly rates based upon annual changes in direct labor costs, up to the all Urban Consumer 

Price Index (CPI) per calendar year for all work that is completed after December 31, 2011. 

For the 2012 calendar year, hourly rates shaH be increased by up to 3.4%. 
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RESOLUTION NO. WH- __________

BE IT RESOLVED by the Board of Representatives of the West Haymarket Joint Public1

Agency:2

That the attached Consultant Agreement between the West Haymarket Joint Public3

Agency and Don Herz to render professional assistance in developing and refining cash flow and4

financing models and analysis, upon the terms and conditions set out in said Consultant5

Agreement, is hereby approved and the Chairperson of the West Haymarket Joint Public Agency6

Board of Representatives is hereby authorized to execute said Consultant Agreement.7

The City Clerk is directed to return a fully executed original of the Agreement to Don8

Herz, 1817 St. Andrews Pl., Lincoln, NE 68512.9

Adopted this _____ day of January, 2012.10

Introduced by:

___________________________________

Approved as to Form & Legality: West Haymarket Joint Public Agency
Board of Representatives

_________________________________ ___________________________________
Legal Counsel for Tim Clare
West Haymarket Joint Public Agency

___________________________________
Chris Beutler

___________________________________
Eugene Carroll



CONSULTANT AGREEMENT 

THIS AGREEMENT is entered into this __ day of January, 2012, by and between 

the West Haymarket Joint Public Agency, hereinafter referred to as "JPA" and Don Herz, CPA, 

hereinafter referred to as "Consultant." 

RECITALS 

A. 

The JP A proposes to engage Consultant in accordance with the terms and conditions set 

forth herein to render professional assistance in developing and refining cash flow and financing 

models and analyses ("Consultant Services"). 

B. 

Consultant possesses certain skills, experience, education and competency to perform the 

Consultant Services on behalf of the JP A, and the JP A desires to engage Consultant for such 

Consultant Services on the terms herein provided. 

C. 

Consultant hereby represents that Consultant is willing and able to perform the 

Consultant Services in accordance with the proposed Consultant Services submitted with this 

Agreement. 

NOW, THEREFORE, IN CONSIDERATION of the above Recitals and the mutual 

obligations of the parties hereto, the parties do agree as follows: 

I. 

ADMINISTRATOR OF AGREEMENT 

Steve Hubka, Interim Director, of the of City of Lincoln, Nebraska, Finance Department 

and Treasurer of the JP A, shall be the JP A's representative for the purposes of administering this 

Agreement and shall have authority on behalf of the JP A to give approvals under this Agreement. 
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II. 

SCOPE OF SERVICES 

Consultant agrees to undertake, perform and complete in an expeditious, satisfactory and 

professional manner the services set forth in Attachment A on behalf ofthe lP A. In the event there 

is a conflict between the terms of Attachment A and this Agreement, the terms of this Agreement 

shall control. 

III. 

TERM OF AGREEMENT 

The term of this Agreement shall commence upon execution of this Agreement by both 

parties and shall continue until completion of all obligations of this agreement, but in no event longer 

than December 31, 2013. 

IV. 

COMPENSATION 

The lPA agrees to pay Consultant an hourly fee of fifty-five dollars and no cents 

($55.00), notto exceed a total amount of twenty thousand dollars and no cents ($20,000.00) per year, 

for time spent in performing the services set forth in Attachment "A". Compensation shall be 

payable monthly upon receipt of supporting documentation acceptable to the lP A for the work 

completed. All approved payments will be made to the Consultant. 

Failure of the lP A to accept the recommendations or work of the Consultant on the basis 

of differences of professional opinion shall not be the basis for rejection of the work performed by 

the Consultant or for nonpayment of the Consultant. 

V. 

SERVICES TO BE CONFIDENTIAL 

All services, including reports, opinions and information to be furnished under this 

Agreement shall be considered confidential and shall not be divulged, in whole or in part, to any 

person other than to duly authorized representatives of the lP A, without the prior written approval 
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of the JP A or by order of a court of competent jurisdiction. The provisions in this section shall 

survive any termination of this Agreement. 

VI. 

NON-RAIDING CLAUSE 

Consultant shall not engage the services of any person or persons presently in the employ 

of the JP A for work covered by this Agreement without the written consent of the JP A. 

VII. 

TERMINATION OF AGREEMENT 

A. This Agreement may be terminated by the Consultant if the JP A fails to adequately 

perform any material obligation required by this Agreement ("Default"). Termination rights under 

this paragraph may be exercised only if the JPA fails to cure a Default within ten (l0) calendar days 

after receiving written notice from the Consultant specifYing the nature of the Default. 

B. Either party may terminate this Agreement, in whole or part, for any reason for the 

terminating party's own convenience upon at least thirty (30) days written notice to the other party. 

If the Agreement is terminated by either the JP A or Consultant as provided in A or 

B above, Consultant shall be paid for all services performed, and reimbursable expenses incurred, 

not to exceed the above-mentioned Agreement amounts, up until the date of termination. 

Consultant hereby expressly waives any and all claims for damages or compensation 

arising under this Agreement except as set forth in this paragraph in the event of termination. 

Further, Consultant agrees that, upon termination as provided in this paragraph, it shall 

not be employed by any developer or other party who is or may be interested in the work effort as 

defined in Article II, or interested in the decisional process relating to the application of such 

findings as may result from the tasks performed as defined in Article II for a period of one (1) year 

after such termination, without prior approval of the JP A. 
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VIII. 

ADDITIONAL SERVICES 

The JP A may from time to time, require additional services from the Consultant that are 

not specified in Attachment "A". Such additional services, including the amount of compensation 

for such additional services, which are mutually agreed upon by and between the JP A and Consultant 

shall be effective when incorporated in written amendments to this Agreement. 

IX. 

FAIR EMPLOYMENT 

In connection with the performance of work under this Agreement, Consultant agrees that 

he shall not discriminate against any employee or applicant for employment with respect to 

compensation, terms, advancement potential, conditions, or privileges of employment, because of 

such person's race, color, religion, sex, disability, national origin, ancestry, age, or marital status in 

accordance with the requirements of Lincoln Municipal Code Chapter 11.08 and Neb. Rev. Stat. 

§ 48-1122, as amended. 

X. 

FAIR LABOR STANDARDS 

The Consultant shall maintain Fair Labor Standards in the performance of this Agreement 

as required by Chapter 73, Nebraska Revised Statues, as amended. 

XI. 

ASSIGNABILITY 

The Consultant shall not assign any interest in this Agreement, delegate any duties or 

work required under this Agreement, or transfer any interest in the same (whether by assignment or 

novation), without the prior written consent of the JP A thereto; provided, however, that claims for 

money due or to become due to the Consultant from JP A under this Agreement may be assigned 

without such approval, but notice of any such assignment shall be furnished promptly to the JP A. 
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XII. 

INTEREST OF CONSULTANT 

Consultant covenants that Consultant presently has no interest, including but not limited 

to, other projects or independent contracts, and shall not acquire any such interest, direct or indirect, 

which would conflict in any manner or degree with the performance of services required to be 

performed under this Agreement. Consultant further covenants that in the performance of this 

Agreement, no person having any such interest shall be employed or retained by Consultant under 

this Agreement. 

XIII. 

OWNERSHIP, PUBLICATION, REPRODUCTION 
AND USE OF MATERIAL 

Consultant agrees to and hereby transfers all rights, including those of a property or 

copyright nature, in any reports, studies, information, data, digital files, imagery, metadata, maps, 

statistics, forms and any other works or materials produced under the terms of this Agreement. No 

such work or materials produced, in whole or in part, under this Agreement, shall be subject to 

private use or copyright by Consultant without the express written consent of JP A. 

JP A shall have the unrestricted rights of ownership of such works or materials and may 

freely copy, reproduce, broadcast, or otherwise utilize such works or materials as the JPA deems 

appropriate. The JP A shall also retain all such rights for any derivative works based on such works 

or materials. 

XIV. 

COPYRIGHTS, ROYALTIES & PATENTS 

Without exception, Consultant represents the consideration for this Agreement includes 

Consultant's payment for any and all royalties or costs arising from patents, trademarks, copyrights, 

and other similar intangible rights in any way involved with or related to this Agreement. Further, 

Consultant shall pay all related royalties, license fees, or other similar fees for any such intangible 
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rights. Consultant shall defend suits or claims for infringement of any patent, copyright, trademark, 

or other intangible rights that Consultant has used in the course of performing this Agreement. 

XV. 

COPYRIGHT; CONSULTANT'S WARRANTY 

A. Consultant represents that all materials, processes, or other protected rights to be 

used in the Consultant Services have been duly licensed or authorized by the appropriate parties for 

such use. 

B. Consultant agrees to furnish the JP A upon demand written documentation of such 

license or authorization. Ifunable to do so, Consultant agrees that the JPA may withhold a reason

able amount from Consultant's compensation herein to defray any associated costs to secure such 

license or authorization or defend any infringement claim. 

XVI. 

INDEMNIFICATION 

JP A shall indemnify and hold harmless Consultant from and against all claims, damages, 

losses, and expenses, including but not limited to attorney's fees, arising out of or resulting from the 

performance of this Agreement, that results in any claim for damage whatsoever, including without 

limitation, any bodily injury, sickness, disease, death, or any injury to or destruction of tangible or 

intangible property, including any loss of use resulting therefrom, that is caused in whole or in part 

by JP A or anyone directly or indirectly employed by JP A or anyone for whose acts any of the them 

may be liable. This section will not require JP A to indemnify or hold harmless the Consultant for 

any losses, claims, damages, and expenses arising out of or resulting from the gross negligence or 

intentional act of Consultant. The JP A does not waive its governmental immunity by entering into 

this Agreement and fully retains all immunities and defenses provided by law with regard to any 

action based on this Agreement. The provisions of this section survive any termination of this 

Agreement. 

-6-
3-12-2010 - Law 



XVII. 

INSURANCE 

A. Insurance Coverage. At all times during the term ofthis Agreement, the Consultant 

shall maintain Automobile Liability Insurance coverage for all of the Consultant's automobiles used 

in the performance of this Agreement, including owned, hired and non-owned automobiles, 

Consultant shall keep in full force and effect such Automobile Liability Insurance as shall protect 

him against claims for damages resulting from bodily injury, including wrongful death, and property 

damage which may arise from the operations of any owned, hired, or non-owned automobiles used 

by or for him in any capacity in connection with the carrying out of this contract. The minimum 

acceptable limits of liability to be provided by a such Automobile Liability Insurance shall be as 

follows: 

I. Bodily Injury Limit $500,000 Each Personl$l,OOO,OOO Each Occurrence 

II. Property Damage Limit $500,000 Each Occurrence 

III. Combined Single Limit $1,000,000 Each Occurrence 

B. Deductibles. All deductibles on any policy shall be the responsibility of the 

Consultant and shall be disclosed to the City at the time the evidence of insurance is provided. 

XVIII. 

NOTICE 

Any notice or notices required or permitted to be given pursuant to this Agreement may 

be personally served on the other party by the party giving such notice, or may be served by fax, 

commercial carrier or certified mail, postage prepaid, return receipt requested to the following 

addresses: 

3-12-2010 - Law 

WEST HA YMARKET JOINT 
PUBLIC AGENCY: 
City Attorney 
City of Lincoln 
555 S. 10th Street, Suite 300 
Lincoln NE 68508 
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CONSUL TANT: 
Don Herz 
1817 St. Andrews PI. 
Lincoln, NE 68512 



XIX. 

INDEPENDENT CONTRACTOR 

The JP A is interested only in the results produced by this Agreement. Consultant has sole 

and exclusive charge and control ofthe manner and means of performance. Consultant shall perform 

as an independent contractor and it is expressly understood and agreed that Consultant is not an 

employee of the JP A and is not entitled to any benefits to which JP A employees are entitled, 

including, but not limited to, overtime, retirement benefits, workmen's compensation benefits, sick 

leave or and injury leave. 

xx. 
NEBRASKA LAW 

This Agreement shall be construed and interpreted according to the laws of the State of 

Nebraska. 

XXI. 

INTEGRATION 

This Agreement represents the entire agreement between the parties and all prior 

negotiations and representations are hereby expressly excluded from this Agreement. 

XXII. 

AMENDMENT 

This Agreement may be amended or modified only in writing signed by both the JP A and 

Consultant. 

XXIII. 

SEVERABILITY 

If any provision of this Agreement shall be held to be invalid or unenforceable for any 

reason, the remaining provisions shall continue to be valid and enforceable. If a court finds that any 

provision of this Agreement is invalid or unenforceable, but that by limiting such provision it would 
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become valid and enforceable, then such provision shall be deemed to be written, construed, and 

enforced as so limited. 

XXIV. 

WAIVER OF CONTRACTUAL RIGHT 

The failure of either party to enforce any provision of this Agreement shall not be 

construed as a waiver or limitation of that party's right to subsequently enforce and compel strict 

compliance with every provision of this Agreement. 

XXV. 

AUDIT AND REVIEW 

The Consultant shall be subject to audit and shall make available to a contract auditor 

copies of all financial and performance related records and materials germane to this Agreement, as 

allowed by law. 
XXVI. 

FEDERAL IMMIGRATION VERIFICATION 

Consultant agrees to complete the United States Citizenship Attestation Form as provided 

by the JP A and attach it to the Agreement. 

XXVIII. 

REPRESENTATIONS 

Each party hereby certifies, represents and warrants to the other party that the execution 

of this Agreement is duly authorized and constitutes a legal, valid and binding obligation of said 

party. 
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IN WITNESS WHEREOF, Consultant and the JPA do hereby execute this Agreement 

as of the Execution Date set forth above. 

WEST HAYMARKET JOINT PUBLIC AGENCY 

By: __________________________ __ 

Chair 

DONHERZ 

By: 
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ATTACHMENT "A" 

Scope of Services: 

Update the Michael 0' Sullivan cash flow analysis for the WHJP A as of 12/31/2011. 

Periodically update the model as estimated revenues/receipts become more precise. 

Present updates of the Model to the WHJP A Chair, Treasurer and City staff. 

Assist with project ending reconciliation for compliance with Bond provisions/covenants and 
University lease agreement. 

Assist with other WHJP A financing tasks as requested. 

Prepare a two page or less executive summary of the financing plan for the Turnback tax 
application 

Modifiy the model to track actual numbers compared to pre-election and updated projections. 

Exploring whether additional projects can be funded. 

Examples of work: 

Review the format of the existing model and make changes for improved readability. 

Examine existing known revenue sources and expenditures. For example, debt payments, tax 
receipts, pledges, lodging taxes, etc. 

Review and revise estimates of other sources/uses and update the model. 

Sources of information: 

Existing O'Sullivan model 

City/JP A financial records and audit reports. 

PC Sports project estimates. 

CS&L estimates of arena related revenues. 

SMG contract and SMG staff 

Lease agreement with the University 

District Energy Corp. financing analysis and impact on the WHJP A 

Ameritas and Gilmore Bell regarding future financings 

Discussions with WHJP A staff and contractors regarding Vision 2015 pledges; TIF revenues; 
developer contributions; turn back tax and county lodging tax receipts. 



UNITED STATES CITIZENSHIP ATTESTATION FORM 

FOR INDIVIDUAL CONSULTANT 

For the purposes of complying with Neb. Rev. Stat. §§ 4-lO8 through 4-114, I attest as 

follows: 

I am a citizen of the United States. 

OR 

D I am a qualified alien under the Federal Immigration and Nationality Act. My 

immigration status and alien number are as follows: 

______________________________________________ ,andI 

agree to provide a copy of the USCIS (United States Citizenship and 

Immigration Services) documentation upon request required to verifY the 

Consultant's lawful presence in the United States using the Systematic 

Alien Verification for Entitlements (SAVE) Program. 

I hereby attest that my response and the information provided on this form and any related 

application for public benefits are true, complete and accurate and I understand that this 

information may be used to verifY my lawful presence in the United States. I understand 

and agree that lawful presence in the United States is required and the consultant may be 

disqualified or the contract terminated if such lawful presence cannot be verified as 

required by Neb. Rev. Stat. § 4-lO8. 
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(First, Middle, Last) 

SIGNATURE: 

DATE: ----~~~~~~---
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RESOLUTION NO. WH- __________

BE IT RESOLVED by the Board of Representatives of the West Haymarket Joint Public1

Agency:2

That the attached Contract Agreement between the West Haymarket Joint Public Agency3

and TCW Construction Inc. to perform PCB Remediation of the Alter Sliver for an amount of4

$414,937.00 is hereby approved and the Chairperson of the West Haymarket Joint Public5

Agency Board of Representatives is hereby authorized to execute said Contract Agreement on6

behalf of the JPA.7

The City Clerk is directed to return a fully executed copy of the Contract Agreement to8

TCW Construction Inc., 141 M Street, Lincoln, NE 68508.9

Adopted this _____ day of January, 2012.10

Introduced by:

___________________________________

Approved as to Form & Legality: West Haymarket Joint Public Agency
Board of Representatives

_________________________________ ___________________________________
Legal Counsel for Tim Clare
West Haymarket Joint Public Agency

___________________________________
Chris Beutler

___________________________________
Eugene Carroll



 WEST HAYMARKET JOINT PUBLIC AGENCY (JPA) 
 BID NO.  11-268 ADDENDUM 4 
   
 
 C O N T R A C T    A G R E E M E N T 
 
 
 THIS CONTRACT AGREEMENT (“Contract”) is made and entered into this          

day of                          , 20___, by and between TCW CONSTRUCTION, INC., hereinafter 

called the Contractor, and the WEST HAYMARKET JOINT PUBLIC AGENCY, hereinafter 

called JPA.  

 
RECITALS 

 
 WHEREAS, JPA has caused to be prepared, in accordance with law, Specifications, 
Plans, and other Contract Documents for the Work herein described, and has approved and 
adopted said documents and has caused to be published an advertisement for and in connection 
with said Work, to wit: 
 

Alter Sliver Remediation 
 
 WHEREAS, the Contractor, in response to such advertisement, has submitted to the 
JPA, in the manner and at the time specified, a sealed Proposal in accordance with the terms of 
said advertisement.  
 
 WHEREAS, JPA, in the manner prescribed by law, has publicly advertised, opened, 
examined, and canvassed the Proposals submitted in response to such advertisement, and as a 
result of such canvass has determined and declared the Contractor to be the lowest and best 
bidder for the said Work for the sum or sums named in the Contractor’s Proposal.  Copies of the 
bid documents and the Contractor’s proposal are attached hereto as Exhibit A.  
 
 WHEREAS, construction of the Arena is currently being carried out on property 
owned by BNSF Railway Company (BNSF) or controlled by BNSF under an easement for 
exclusive use (collectively “BNSF Property”) or within 50 feet of the BNSF Property. 
 
 WHEREAS, if the Work is carried out on BNSF Property or within 50 feet of BNSF 
Property, the Work must be performed in accordance with (i) the terms and conditions of the 
Temporary Construction and Access License as amended by the First Amendment and to be 
further amended by a Second Amendment (collectively the “License”) between BNSF and the 
JPA and (ii) the terms and conditions of the Construction and Maintenance Agreement (“C&M 
Agreement”) between BNSF and the City of Lincoln as assigned to the JPA.  Copies of the 
License and C&M Agreement are attached hereto as Exhibit B and Exhibit C, respectively. 
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 WHEREAS, Contractor understands and acknowledges that pursuant to the C&M 
Agreement, the provisions in Section 3.2.9 therein are required to be included in this Contract 
and that the JPA is further required to cause Contractor to comply with the City Contractor 
requirements in Section 3.3 and 3.4 of the C&M Agreement. 
 
 WHEREAS, the use of the term “City of Lincoln” in the License and the C&M 
Agreement shall be deemed to refer to the JPA. 
 
 WHEREAS, Contractor possesses certain skills, experience, education and 
competency to perform the Work on behalf of the JPA and the JPA desires to engage Contractor 
for such services on the terms and conditions provided herein. 
 
 WHEREAS, Contractor is willing and able to perform the Work in accordance with 
this Contract.  
 
 NOW, THEREFORE, in consideration of the mutual covenants and agreements of the 
Parties contained herein and incorporating all of the above Recitals into this Contract as if fully 
set forth herein, the Contractor and JPA have agreed and hereby agree as follows:  
 
PERFORMANCE OF WORK - The Contractor agrees to (a) furnish all tools, equipment, 
supplies, superintendence, transportation, and other construction accessories, services, and 
facilities; (b) furnish all materials, supplies, and equipment specified to be incorporated into and 
form a permanent part of the complete Work; (c) provide and perform all necessary labor in a 
substantial and workmanlike manner and in accordance with the provisions of the Contract 
Documents; and (d) execute, construct, and complete all Work included in and covered by JPA’s 
official award of this Contract to the Contractor, such award being based on the acceptance by 
JPA of the Contractor’s Proposal as set forth in Exhibit A.  
 
BNSF CONTRACT REQUIREMENTS.  Contractor agrees that the provisions in Section 3.2.9 
of the C&M Agreement are made part of this Contract.  Contractor agrees to comply with the 
requirements of Section 3.2.9 as well as the Contractor requirements in Sections 3.3 and 3.4 of 
the C&M Agreement.  Contractor agrees that if work is being performed on or within fifty (50) 
feet of BNSF Property Contractor will comply with the Contractor Requirements attached as 
Exhibit C to the C&M Agreement) and execute and deliver a Contractor Right of Entry in the 
form of Exhibit C-1(A) attached to the C&M Agreement prior to entering BNSF Property to 
perform the Work.  Contractor further agrees that prior to entering BNSF Property to perform the 
Work, Contractor shall complete the safety training program at the website 
www.contractororientation.com and the e-RAILSAFE as more particularly set forth in Section 
3.3.4 of the C&M Agreement.  Contractor further agrees that each and every employee of the 
Contractor shall possess a card certifying completion of the safety training program and the 
e-RAILSAFE security program prior to entering upon BNSF Property.  
 



 

 - 3 -

COMPENSATION - JPA agrees to pay to the Contractor for the performance of the Work 
embraced in this Contract, and the Contractor agrees to accept as full compensation therefore, the 
sums and prices for all Work covered by and included in the Contractor’s Proposal awarded by 
the JPA to the Contractor award, payment thereof to be made in the manner provided in Article 
VIII of the City of Lincoln Standard Specifications for Municipal Construction (2011 Edition).  
 
COMPLETION DATE - The Contractor agrees that the Work in this Contract shall begin as 
soon after the Notice to Proceed as is necessary for the Contractor to complete the Work within 
the number of calendar days allowed and prior to the stated completion date.  The completion 
date shall be no later than March 1, 2012. 
 
INDEMNIFICATION - The following Indemnification provisions are in addition to and not in 
lieu of the Assumption of Liability and Indemnification provision in Article VI.B. of the City of 
Lincoln Standard Specifications for Municipal Construction (2011 Edition). 
 
 A. INDEMNIFICATION OF JPA. 
 
 TO THE FULLEST EXTENT PERMITTED BY LAW, CONTRACTOR SHALL 
RELEASE, INDEMNIFY, DEFEND AND HOLD HARMLESS JPA AND JPA’S MEMBERS, 
SUCCESSORS, ASSIGNS, LEGAL REPRESENTATIVES, OFFICERS, EMPLOYEES AND 
AGENTS FOR, FROM AND AGAINST ANY AND ALL CLAIMS, LIABILITIES, FINES, 
PENALTIES, COSTS, DAMAGES, LOSSES, LIENS, CAUSES OF ACTION, SUITS, 
DEMANDS, JUDGMENTS AND EXPENSES (INCLUDING, WITHOUT LIMITATION, 
COURT COSTS AND ATTORNEYS’ FEES) OF ANY NATURE, KIND OR DESCRIPTION 
OF ANY PERSON (INCLUDING, WITHOUT LIMITATION, THE EMPLOYEES OF THE 
PARTIES HERETO) OR ENTITY DIRECTLY OR INDIRECTLY (COLLECTIVELY, 
“LIABILITIES”) ARISING OUT OF, RESULTING FROM OR CAUSALLY RELATED TO 
(IN WHOLE OR IN PART): 
 
  (i) ANY RIGHTS OR INTERESTS GRANTED TO CONTRACTOR 
PURSUANT TO THIS AGREEMENT;  
 
  (ii) THE USE, OCCUPANCY OR PRESENCE OF CONTRACTOR AND 
CONTRACTOR PARTIES (DEFINED BELOW) AND/OR ANY WORK PERFORMED BY 
CONTRACTOR AND CONTRACTOR’S CONTRACTOR PARTIES IN, ON, OR ABOUT 
BNSF’S PROPERTY OR RIGHT-OF-WAY AND/OR THE WORK AREA;  
 
  (iii)  ANY ENVIRONMENTAL MATTERS ARISING FROM CONTRACTOR 
AND/OR CONTRACTOR PARTIES’ USE AND OCCUPANCY OF BNSF’S RIGHT-OF- 
WAY OR OTHER BNSF PROPERTY, INCLUDING WITHOUT LIMITATION USE AND 
OCCUPANCY OF BNSF’S RIGHT-OF-WAY OR OTHER BNSF PROPERTY IN 
CONNECTION WITH PERFORMANCE OF THE WORK; 
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  (iv) ANY DAMAGE TO OR DESTRUCTION OF ANY TELECOMMUNI-
CATION LINES IN CONNECTION WITH THE WORK BY CONTRACTOR AND/OR 
CONTRACTOR PARTIES, INCLUDING BUT NOT LIMITED TO (A) ANY INJURY TO OR 
DEATH OF ANY PERSON EMPLOYED BY OR ON BEHALF OF ANY TELECOMMUNI-
CATIONS COMPANY, AND/OR ITS CONTRACTORS, AGENTS AND/OR EMPLOYEES 
AS A RESULT OF SUCH DAMAGE OR DESTRUCTION, AND/OR (B) ANY CLAIM OR 
CAUSE OF ACTION FOR ALLEGED LOSS OF PROFITS OR REVENUE BY, OR LOSS OF 
SERVICE BY A CUSTOMER OR USER OF SUCH TELECOMMUNICATION 
COMPANY(IES) AS A RESULT OF SUCH DAMAGE OR DESTRUCTION; 
 
  (v) CONTRACTOR’S BREACH OF THE TERMS AND CONDITIONS OF 
THIS AGREEMENT; OR 
 
  (vi) ANY ACT OR OMISSION OF CONTRACTOR OR ITS OFFICERS, 
AGENTS, INVITEES, EMPLOYEES OR SUBCONTRACTORS (SUCH OFFICERS, 
AGENTS, INVITEES, EMPLOYEES AND SUBCONTRACTORS BEING REFERRED TO 
HEREIN INDIVIDUALLY AS A “CONTRACTOR PARTY” AND COLLECTIVELY, 
“CONTRACTOR PARTIES”), OR ANYONE DIRECTLY OR INDIRECTLY EMPLOYED 
BY ANY OF THEM, OR ANYONE THEY CONTROL OR EXERCISE CONTROL OVER. 
 
 THE LIABILITY ASSUMED BY CONTRACTOR WILL NOT BE AFFECTED BY 
THE FACT, IF IT IS A FACT, THAT ANY DAMAGE, DESTRUCTION, INJURY OR 
DEATH WAS OCCASIONED BY OR CONTRIBUTED TO BY THE NEGLIGENCE OF JPA, 
ITS AGENTS, SERVANTS, EMPLOYEES OR OTHERWISE, BUT EXCLUDING CLAIMS 
WHOLLY CAUSED BY JPA’S SOLE NEGLIGENCE AND EXCLUDING CLAIMS TO THE 
EXTENT THAT SUCH CLAIMS ARE CAUSED BY THE WILLFUL MISCONDUCT OR 
GROSS NEGLIGENCE OF JPA. 
  
 B. INDEMNIFICATION OF BNSF.  Contractor agrees to comply with the 
Indemnification requirements of the Contractor to indemnify and hold harmless BNSF found in 
the C&M Agreement and the Contractor’s Right of Entry. 
 
INSURANCE – The following insurance requirements are in lieu of the Insurance Requirements 
for all City Contracts found in Article X.B. of the City of Lincoln Standard Specifications for 
Municipal Construction (2011 Edition).  
 
 A. JPA Insurance Requirements.  Contractor shall at all times during the term of this 
Agreement purchase and maintain in place insurance coverage as required by the Insurance 
Requirements for All West Haymarket Joint Public Agency Contracts (Exhibit D). 
 
 B. BNSF Insurance Requirements.  Contractor  shall at all times during the term of 
this Contract purchase and maintain the Insurance requirements of BNSF found in the C&M 
Agreement and the Contractor’s Right of Entry .   
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  Contractor agrees to provide all types of insurance required by either the JPA or 
BNSF.  Contractor will furnish coverages against any and all perils required by either the JPA or 
BNSF.  In the event Contractor discovers a discrepancy in coverage limits, Contractor will 
provide the larger amount satisfying both JPA and BNSF requirements.    
 
DAVIS-BACON ACT – Contractor agrees to comply with the Davis-Bacon Act contract 
provisions set forth in 29 C.F.R. §5.5 attached to the Other Attached Contract Documents 
(Exhibit D) and to pay the prevailing wages set forth in the wage determination attached to the 
Bid Documents (Exhibit A). 
 
CONTRACT DOCUMENTS - The Contract Documents comprise the Contract, and consist of 
the following, whether or not attached hereto:  
 
 1. Bid Documents (Exhibit A) 
 2. License (Exhibit B) 
 3. Construction and Maintenance Agreement (Exhibit C) 
 4. Other Attached Contract Documents (Exhibit D) 

  a. Commentary to Accompany Construction Bonds.  
  b. Construction Performance Bond.  
  c. Construction Payment Bond 
  d. Insurance Requirements for all West Haymarket Joint Public Agency 
   Contracts. 
  e. Executive Order. No. 83319. 
  f. Modified BNSF Insurance Certification Process (10-21-2011). 

  g. 29 C.F.R. § 5.5 Contract Provisions 
 5. Other Non-Attached Contract Documents 

a. City of Lincoln Standard Specifications for Municipal Construction (2011 
Edition).  References to City in the Standard Specifications shall mean JPA, 
references to City Project Manager shall mean PC Sports.  Notwithstanding 
any provisions to the contrary in the Standard Specifications, Change Orders 
shall be approved in accordance with the JPA’s Change Order Process 
adopted by JPA Resolution No. WH00195. 

b. Lincoln Standard Plans 2010. 
c. Project Plans, Specifications, and Profile Detail Sheets 
d. Any executed Addenda or Change Orders.  
e. Sales Tax Exempt Forms (to be provided upon award of the Special Purchase) 
 i. Form of Nebraska Resale or Exempt Sales Certificate. 
 ii. Form of Purchasing Agent Appointment. 

 Note:  Any portion of this project used for providing water service, such as 
pipe for water mains, are not tax exempt and are subject to sales and use 
tax.  

 Note:  The remainder of this project, including items exclusively used for 
providing fire protection, such as fire hydrants, is exempt from sales and 
use taxes.  
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 This Contract, together with the other Contract Documents herein above mentioned, 
form this Contract and they are as fully a part of the Contract as if hereto attached or herein 
repeated.  
 
 The Contractor and JPA hereby agree that all the terms and conditions of this 
Contract shall, by these presents, be binding upon themselves, and their heirs, administrators, 
executors, legal and personal representatives, successors, and assigns.  
 
 IN WITNESS WHEREOF, the Contractor and JPA do hereby execute this Contract. 
  
 
CONTRACTOR:    TCW CONSTRUCTION, INC. 
 
 
     By: ____________________________________ 
      Title: _______________________________ 
 
       
JPA:      WEST HAYMARKET JOINT PUBLIC 
      AGENCY  
 
       
       By: ______________________________________ 
                                                       Chris Beutler, Chairperson of the West 
      Haymarket Joint Public Agency Board of 
      Representatives 
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Available Bid Opportunities 

L NCASTER 

Return to Login • Supplier Registration 

Bid Opportunity Detail 
Bid Information -----------------------------------Organization 

Buyer Name 
Buyer Email 
Buyer Phone 
Buyer Fax 

Bid Number 
Bid Title 

Bid Type 

Lincoln Purchasing (Lincoln 
Purchasing) 

Deb Winkler Systems Administrator 

dwinkler@lincoln.ne.gov 

1 (402) 441-7410 

1 (402) 441-6513 

11-268 Addendum 4 

Alter sliver Remediation for West 
Haymarket JPA 

Bid 

Bid Security Sealed 

Issue Date & Time 12/6/20111:10:45 PM Central 

Close Date & Time 12/27/201112:00:00 PM Central -
Time Left: 

Bid Notes Attached Addendum No.4. 

Bid Status Unsealed 

Status Reason Bid request unsealed by GCFDLW. 

Event Activities 
Title Description 

Contact Information 
Address Purchasing 

440 S. 8th St. 

Lincoln, NE 68516 USA 

Contact Name Vince Mejer Purchasing Agent 
Department Purchasing 

Floor/Room - Suite 200 

Contact Phone 1 (402) 441-8314 

Contact Fax 1 (402) 441-6513 

Contact Email vmejer@lincoln.ne.gov 

Page 1 of 1 

Activity Date 

12/14/2011 
2:00:00 PM CST 

Pre- A pre-bid conference will be held Wednesday, December 14, 2011 at 2:00 p.m. in the 
Bid Purchasing Office, 440 So. 8th St., Suite 200, Lincoln, NE. All interested contractors are 

strongly encouraged to attend. 

Bid Documents 
Document 

Invitation Document 

Bid Tabulation by Supplier Spreadsheet 

Bid Tabulation by Line Item Spreadsheet 

Bid Attachments 
Header 11-268_notice.pdf (7KB) 

Format 

~ Adobe (PDF) 
@J Spreadsheet (XLS) 

@J Spreadsheet (XLS) 

Header Instructions to Bidders- JPA - B 12-1O.pdf (84KB) 
Header Contract - JPA.pdf (61KB) 

Header Davis_Bacon_Wages.pdf (919KB) 

Header 11-268 spec. pdf (283KB) 

Header 11-268_attA.pdf (1.12MB) 

Header 11-268_attB.pdf (6KB) 

Header 11-268Jig1.pdf (238KB) 

Header 11-268Jig2.pdf (194KB) 

Header 11-268ad.1.pdf (104KB) 

Header 11-268ad.2watt.pdf (1.50MB) 

Header 11-268ad.3.pdf (6KB) 

Header 11-268ad4.pdf (144KB) 
Line 2 11-268 Alter Sliver Remediation Ad2 Bid Proposal.XLS (179KB) 

Description 

PDF Invitation to Bid 

Bid Tabulation by Supplier Spreadsheet 

Bid Tabulation by Line Item Spreadsheet 

Notice to Bidders 

Instructions to Bidders 

Sample Contract 

Davis Bacon Act 

Specifications 

Attachment A 

Attachment B 
Figure No.1 

Figure No.2 

Addendum No. 1 

Addendum No.2 

Addendum No.3 

Addendum No.4 

Itemized pricing (per Addendum No.2) 

https:/I customer .ionwave.net/prod/PublicList.aspx?company=co l&show=detail& bid=4849 12/29/2011 
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City of Lincoln/Lancaster County 
Bid Information 
Bid Owner 

Email 
Phone 
Fax 

Bid Number 
Title 

Bid Type 
Issue Date 
Close Date 

Deb Winkler Systems 
Administrator 
dwinkler@lincoln.ne.gov 
1 (402) 441-7410 
1 (402) 441-6513 

11-268 Addendum 4 
Alter sliver Remediation for West 
HaymarketJPA 
Bid 
12/06/2011 
12/27/2011 12:00:00 PM 

Supplier Information 

Company Name 

Contact Information 
Address 

Contact 
Department 
Building 
Floor/Room 
Telephone 
Fax 
Email 

Purchasing 
440 S. 8th SI. 
Lincoln, NE 68516 
Vince Mejer Purchasing Agent 
Purchasing 

Suite 200 
1 (402)441-8314 
1 (402) 441-6513 
vmejer@lincoln.ne.gov 

Supplier Notes 

------------------------------------
Contact Name 
Address 

Telephone 
Fax 
Email 

Signature 

Bid Notes 

Attached Addendum NO.4. 

Bid Activities 

Date 

Date 

Ship to Information 
Address 

Contact 
Department 
Building 
Floor/Room 
Telephone 
Fax 
Email 

JPA 
555 S. 10th SI. 
Lincoln, NE 68508 

(402) 

12/14/2011 2:00:00 PM Pre-Bid A pre-bid conference will be held Wednesday, December 14, 2011 at 2:00 p.m. in the 
Purchasing Office, 440 So. 8th St., Suite 200, Lincoln, NE. All interested contractors are 
strongly encouraged to attend. 

Bid Messages 

Bid Attachments 

The following attachments are associated with this opportunity and will need to be retrieved separately 

Line Filename 

Header 11-268_notice.pdf Notice to Bidders 

Header Instructions to Bidders- JPA - B Instructions to Bidders 
12-10.pdf 

Header Contract - JPA.pdf Sample Contract 

Header Davis_Bacon _Wages .pdf Davis Bacon Act 

11-268 Addendum 4 - Page 1 of 5 
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Header 11-268 spec. pdf Specifications 

Header 11-268_attA.pdf Attachment A 

Header 11-268_attB.pdf Attachment B 

Header 11-268Jig1.pdf Figure No.1 

Header 11-268Jig2.pdf Figure No.2 

Header 11-268ad.1.pdf Addendum No. 1 

Header . 11-268ad.2watt.pdf Addendum No.2 

Header 11-268ad.3.pdf Addendum No. 3 

Header 11-268ad4.pdf Addendum No, 4 

11-268 Alter Sliver Remediation Itemized pricing (per Addendum No.2) 
Ad2 Bid Proposal.XLS 

Bid Attributes 

Please review the following and respond where necessary 

# Name Note 

2 

3 

4 

5 

6 

7 

City = JPA 

NDOR Specs for Hwy Construction 

Standard Specifications for Municipal 
Construction 

Instructions to Bidders 

Insurance Requirements 

Specifications 

Unit Pricing Rules 

-------------------------------------------
I acknowledge that wherever the City of Lincoln is 
referenced in this bid, it shall mean the West Haymarket 
Joint Public Agency (JPA). 

________ (Required) 

I acknowledge reading and understanding the current (Required) 
Nebraska Department of Road's Standard Specifications 
for Highway Construction Supplemental Specifications to 
the Standard Specifications for Highway Construction, 
view at: http://www.dor.state.ne.us/ref-man/ 

I acknowledge reading and understanding the current City (Required) 
of Lincoln Standard Specifications for Municipal 
Construction and Lincoln Standard Plans (including 
General Provisions and Requirements, and Material and 
Construction Specifications) View at: 
<br>http://www.lincoln.ne.gov/city/pworks/engine/dconstlstandard/stndspec/index.htm 

I acknowledge reading and understanding the Instructions 
to Bidders. 

I acknowledge reading and understanding the Insurance 
Requirements. 

I acknowledge reading and understanding the 
Specifications, Attachments and Figures. 

I acknowledge the Excel spreadsheet is attached to this 
bid in the Response Attachment Section. The unit price of 
the Excel Spreadsheet takes precedence over the total 
submitted in Line Items, 

(Required) 

(Required) 

(Required) 

(Required) 

11-268 Addendum 4 - Page 2 of 5 
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8 Bid Bond Submission - City I acknowledge and understand that my bid will not be (Required) 
considered unless a bid bond or certified check in the sum 
of five percent (5%) of the total amount of the bid is made 
payable to the order of the City Treasurer as a guarantee 
of good faith prior to the bid opening. The bid security may 
be scanned and attached to the 'Response Attachments' 
section of your response or faxed to the Purchasing Office 
(402)441-6513. The original bond/check must then be 
received in the Purchasing Office, 440 S. 8th Street, Ste. 
200, Lincoln, NE 68508 within three (3) days of bid 
closing. <br> 
YOU MUST INDICATE YOUR METHOD OF BID BOND 
SUBMISSION IN BOX TO RIGHT! 
Valid Responses: Select from list below:, I have faxed my 
bid bond., I have scanned and attached my bid bond., I 
have mailed my bid bond., I have delivered my bid bond. 

9 Proj. Sched. I acknowledge that I have prepared and attached the (Required) 
Project Schedule to the Response Attachment section of 
this bid. 

10 Add'iinfo I acknowledge that I have prepared and attached the (Required) 
additional required information in Attachment C to the 
Response Attachment section of this bid. 

11 Contract I acknowledge reading and understanding the Contract (Required) 
Agreement Forms. 

12 Bonds I acknowledge that a Performance Bond and a Payment (Required) 
Bond each in the amount of 100% of the Contract amount 
will be required with the signed contract upon award of this 
job. 

13 Tax Exempt Forms Materials being purchased in this bid are tax exempt and (Required) 
unit prices are reflected as such. A Purchasing Agent 
Appointment form and a Exempt Sales Certificate form 
shall be issued with contract documents. (Note: State Tax 
Law does not provide for sales tax exemption for 
proprietary functions for government. thereby Water 
projects are taxable.) 

14 Project Dates The Contractor agrees that the Work in this Contract shall (Required) 
begin as soon after the Notice to Proceed as is necessary 
for the Contractor to complete the Work within the number 
of calendar days allowed and prior to the stated completion 
date. The completion date shall be March 1, 2012. 

15 Page 2 - Attributes Please note that there is a page 2 of Attributes that you (Required) 
must complete as part of your bid. 

16 Employee Class Act EO I acknowledge reading and understanding the Employee (Required) 
Classification Act, Executive Order 83319. 

17 Employee Class Act Affidavit I acknowledge if awarded the contract I will abide by the (Required) 
law, notarize and attach the Employee Classification Act 
Affidavit to my contract. 

18 Davis Bacon I acknowledge reading and understanding the Davis Bacon (Required) 
documents. 

19 Contact Name of person submitting this bid: (Required) 

20 Electronic Signature Please check here for your electronic signature. (Required) 

11-268 Addendum 4 - Page 3 of 5 
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21 Agreement to Addendum No.1 Respondent hereby certifies that the change set forth in (Required) 
this addendum has been incorporated in their proposal and 
is part of their bid. <br>Reason: All.ached Addendum No. 
1. 

22 Agreement to Addendum No.2 Respondent hereby certifies that the change set forth in (Required) 
this addendum has been incorporated in their proposal and 
is part of their bid. <br>Reason: Attached Addendum No. 
2 and new itemized pricing sheet. 

23 Agreement to Addendum NO.3 Respondent hereby certifies that the change set forth in (Required) 
this addendum has been incorporated in their proposal and 
is part of their bid. <br>Reason: Attached Addendum No. 
3. 

24 Agreement to Addendum NO.4 Respondent hereby certifies that the change set forth in (Required) 
this addendum has been incorporated in their proposal and 
is part of their bid. <br>Reason: Attached Addendum No. 
4. 

11-268 Addendum 4 - Page 4 of 5 
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Line Items 

# Qty UOM 
-----''---

~D~e~sc~r2ip~ti~0~n_________________________________________________________ Response 

Lump Sum Alter Sliver Remediation for West Haymarket JPA - Lump Sum Bid 

$_---

Manufacturer: Manufacturer #: 

Item Notes: Fill out the itemized Excel spreadsheet attached below. Attach completed spreadsheet on the 'Response Attachments' 
above. Enter the total amount of bid in the Unit price box to the right. The itemized prices on the spread sheet will take 
precedence. 

Supplier Notes: ______________________________________________________________________________ _ 

11-268 Addendum 4 - Page 5 of 5 
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Advertise 3 time 
Tuesday, December 6, 2011 

Tuesday, December 13,2011 
Tuesday, December 20,2011 

NOTICE TO BIDDERS 
SPECIFICATION NO. 11-268 

Sealed bids will be received by the Purchasing Agent of the City of Lincoln/Lancaster County, Nebraska 
for the West Haymarket Joint Public Agency BY ELECTRONIC BID PROCESS until: 12:00 p.m, 
Tuesday, December 27, 2011 for the following project: 

ALTER SLIVER REMEDIATION 
FOR THE WEST HAYMARKET JPA 

Bidders must be registered on the City/County's E-Bid site in order to respond to the above Bid. To Register 
go to: lincoln.ne.gov (type: e-bid - in search box, then click "Supplier Registration") 

Once registered, vendors will receive e-mail bid notification, first acknowledging registration, then approval 
of registration. Upon e-mail notification of registration approval, you may go to the E-Bid site to respond to this 
bid. Questions concerning this bid process may be directed to City/County Purchasing at (402) 441-8309 or 
441-7410 or vmejer@lincoln.ne.gov. 
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1. BIDDING PROCEDURE 

INSTRUCTIONS TO BIDDERS 
WEST HAYMARKET JOINT PUBLIC AGENCY 

E-Bid 

1.1 Sealed bid, formal and informal, subject to Instructions and General Conditions and any special conditions set forth 
herein, will be received in the office of the Purchasing Division, 440 So. 8th St., Lincoln, NE 68508, until the bid closing 
date and time indicated for furnishing the West Haymarket Joint Public Agency, hereinafter referred to as "JPA", the 
materials, supplies, equipment or services shown in the electronic bid request. 

1.2 Bidders shall use the electronic bid system for submitting bids and must complete all required fielqs. 
1.3 Identify the item you will furnish by brand or manufacturer's name and catalog numbers. Also furnish specifications 

and descriptive literature if not bidding the specific manufacturer or model as listed in the specifications. 
1.4 Any person submitting a bid for a firm, corporation, or other organization must show evidence of his authority so to 

bind such firm, corporation, or organization. 
1.5 Bids received after the time and date established for receiving bids will be rejected. 
1.6 The Bidders and public are invited, but not required, to attend the formal opening of bids. At the opening, prices will 

be displayed electronically and/or read aloud to the public. The pricing is also available for immediate viewing on-line. 
No decisions related to an award of a contract or purchase order will be made at the opening. 

1.7 If bidding on a construction contract, the City's Standard Specifications for Municipal Construction 2006 shall apply. 
1.7.1 Bidders may obtain this document from the City's Design Engineering Division of the Public Works & Utilities 

Department for a small fee. 
1.7.2 Said document can be reviewed at Design Engineering or at the office of the Purchasing Division. 
1.7.3 Said document is available on the web site. 

http://www.lincoln.ne.gov/city/pworks/engine/dconstlstandard/stndspec/index.htm 

2. BID SECURITY 
2.1 Bid security, as a guarantee of good faith, in the form of a certified check, cashier's check, or bid bond, may be 

required to be submitted with this bidding document, as indicated on the bid. 
2.1.1 Bid security, if required, shall be in the amount specified on the bid. The bid security must be scanned and 

attached to the "Response Attachments" section of your response or it can be faxed to the Purchasing 
Division at 402-441-6513. The original bid security should then be sent or delivered to the office of the 
Purchasing Division, 440 S. 8th St., Ste. 200, Lincoln, NE 68508 within three (3) days of bid closing. 

2.1.2 If bid security is not received in the office of the Purchasing Division as stated above, the vendor may be 
determined to be non-responsive. 

2.2 If alternates are submitted, only one bid security will be required, provided the bid security is based on the amount of 
the highest gross bid. 

2.3 Such bid security will be returned to the unsuccessful Bidders when the award of bid is made. 
2.4 Bid security will be returned to the successful Bidder(s) as follows: 

2.4.1 For single order bids with specified quantities: upon the delivery of all equipment or merchandise, and upon 
final acceptance by JPA. 

2.4.2 For all other contracts: upon approval by JPA of the executed contract and bonds. 
2.5 JPA shall have the right to retain the bid security of Bidders to whom an award is being considered until either: 

2.5.1 A contract has been executed and bonds have been furnished. 
2.5.2 The specified time has elapsed so that the bids may be withdrawn. 
2.5.3 All bids have been rejected. 

2.6 Bid security will be forfeited to JPA as full liquidated damages, but not as a penalty, for any of the following reasons, 
as pertains to this bidding document: 
2.6.1 If the Bidder fails or refuses to enter into a contract on forms provided JPA, and/or if the Bidder fails to 

provide sufficient bonds or insurance within the time period as established in this bidding document. 

3. BIDDER'S REPRESENTATION 
3.1 Each Bidder by electronic signature and submitting a bid, represents that the Bidder has read and understands the 

bidding documents, and the bid has been made in accordance therewith. 
3.2 Each Bidder for services further represents that the Bidder has examined and is familiar with the local conditions 

under which the work is to be done and has correlated the observations with the requirements of the bidding 
documents. 
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4. CLARIFICATION OF BIDDING DOCUMENTS 
4.1 Bidders shall promptly notify the Purchasing Agent of any ambiguity, inconsistency or error which they may discover 

upon examination of the bidding documents. 
4.2 Bidders desiring clarification or interpretation of the bidding documents for formal bids shall make a written request 

which must reach the Purchasing Agent at least five (5) calendar days prior to the date and time for receipt of formal 
bids. 

4.3 Changes made to the bidding documents will be issued electronically. All vendors registered for that bid will be 
notified of the addendum. Subsequent Bidders will only receive the bid with the addendum included. 

4.4 Oral interpretations or changes to the bidding documents made in any manner other than written form will not be 
binding on JPA; and Bidders shall not rely upon such interpretations or changes. 

5. ADDENDA 
5.1 Addenda are instruments issued by JPA prior to the date for receipt of bids which modify or interpret the bidding 

document by addition, deletion, clarification or correction. 
5.2 Addenda notification will be made available to all registered vendors immediately via e-mail for inspection on-line. 
5.3 No formal addendums will be issued later than forty-eight (48) hours prior to the date and time for receipt of formal 

bids, except an addendum withdrawing the invitation to bid, or an addendum which includes postponement of the bid. 

6. INDEPENDENT PRICE DETERMINATION 
6.1 By signing and submitting this bid, the Bidder certifies that the prices in this bid have been arrived at independently, 

without consultation, communication or agreement, for the purpose of restricting competition, as to any matter relating 
to such prices with any other Bidder or with any competitor; unless otherwise required by law, the prices which have 
been quoted in this bid have not been knowingly disclosed by the Bidder prior to bid opening directly or indirectly to 
any other Bidder or to any competitor; no attempt has been made, or will be made, by the Bidder to induce any 
person or firm to submit, or not to submit, a bid for the purpose of restricting competition. 

7. ANTI-LOBBYING PROVISION 
7.1 During the period between the bid advertisement date and the contract award, Bidders, including their agents and 

representatives, shall not lobby or promote their bid with the Mayor, any member of the City Council, or JPA Board 
and staff except in the course of JPA sponsored inquiries, briefings, interviews, or presentations, unless requested by 
JPA. 

8. BRAND NAMES 
8.1 Wherever in the specifications or bid that brand names, manufacturer, trade name, or catalog numbers are specified, 

it is for the purpose of establishing a grade or quality of material only; and the term "or equal" is deemed to follow. 
8.2 It is the Bidder's responsibility to identify any alternate items offered in the bid, and prove to the satisfaction of JPA 

that said item is equal to, or better than, the product specified. 
8.3 Bids for alternate items shall be stated in the appropriate space on the e-bid form, or if the proposal form does not 

contain blanks for alternates, Bidder MUST attach to its bid document on Company letterhead a statement identifying 
the manufacturer and brand name of each proposed alternate, plus a complete description of the alternate items 
including illustrations, performance test data and any other information necessary for an evaluation. 

8.4 The Bidder must indicate any variances by item number from the bidding document no matter how slight. 
8.5 If variations are not stated in the bid, it will be assumed that the item being bid fully complies with JPA's bidding 

documents. 

9. DEMONSTRATIONS/SAMPLES 
9.1 Bidders shall demonstrate the exact item(s) proposed within seven (7) calendar days from receipt of such request 

from JPA. 
9.2 Such demonstration can be at the JPA delivery location or a surrounding community. 
9.3 If items are small and malleable, the Bidder is proposing an alternate product, the Bidder shall supply a sample of the 

exact item. Samples will be returned at Bidder's expense after receipt by JPA of acceptable goods. The Bidder must 
indicate how samples are to be returned. 

10. DELIVERY (Non-Construction) 
10.1 Each Bidder shall state on the bid the date upon which it can make delivery of all equipment or merchandise. 
10.2 JPA reserves the right to cancel orders, or any part thereof, without obligation, if delivery is not made within the 

time(s) specified on the bid. 
10.3 All bids shall be based upon inside delivery of the equipment/ merchandise F.O.B. to JPA at the location specified by 

JPA, with all transportation charges paid. 
10.4 At the time of delivery, a designated JPA employee will sign the invoice/packing slip. The signature will only indicate 

that the order has been received and the items actually delivered agree with the delivery invoice. This signature does 
not indicate all items met specifications, were received in good condition and/or that there is not possible hidden 
damage or shortages. 
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11. WARRANTIES, GUARANTEES AND MAINTENANCE 
11.1 Copies of the following documents, if requested, shall accompany the bid proposal for all items being bid: 

11.1.1 Manufacturer's warranties and/or guarantees. 
11.1.2 Bidder's maintenance policies and associated costs. 

11.2 As a minimum requirement of JPA, the Bidder will guarantee in writing that any defective components discovered 
within a one (1) year period after the date of acceptance shall be replaced at no expense to JPA. Replacement parts 
of defective components shall be shipped at no cost to JPA. Shipping costs for defective parts required to be 
returned to the Bidder shall be paid by the Bidder. 

12. ACCEPTANCE OF MATERIAL 
12.1 All components used in the manufacture or construction of materials, supplies and equipment, and all finished 

materials, shall be new, the latest make/model, of the best quality, and the highest grade workmanship. 
12.2 Material delivered under this proposal shall remain the property of the Bidder until: 

12.2.1 A physical inspection and actual usage of the material is made and found to be acceptable to JPA; and 
12.2.2 Material is determined to be in full compliance with the bidding documents and accepted bid. 

12.3 In the event the delivered material is found to be defective or does not conform to the bidding documents and 
accepted bid, JPA reserves the right to cancel the order upon written notice to the Bidder and return materials to the 
Bidder at Bidder's expense. 

12.4 Awarded Bidder shall be required to furnish title to the material, free and clear of all liens and encumbrances, issued 
in the name of JPA, as required by the bidding documents or purchase orders. 

12.5 Awarded Bidder's advertising decals, stickers or other signs shall not be affixed to equipment. Vehicle mud flaps 
shall be installed blank side out with no advertisements. Manufacturer's standard production forgings, stampings, 
nameplates and logos are acceptable. 

13. BID EVALUATION AND AWARD 
13.1 The electronic signature shall be considered an offer on the part of the Bidder. Such offer shall be deemed accepted 

upon issuance by JPA of purchase orders, contract award notifications, or other contract documents appropriate to 
the work. 

13.2 No bid shall be modified or withdrawn for a period of ninety (90) calendar days after the time and date established for 
receiving bids, and each Bidder so agrees in submitting the bid. 

13.3 In case of a discrepancy between the unit prices and their extensions, the unit prices shall govern. 
13.4 The bid will be awarded to the lowest responsible, responsive Bidder whose bid will be most advantageous to JPA, 

and as JPA deems will best serve the requirements and interests of JPA. 
13.5 JPA reserves the right to accept or reject any or all bids; to request rebids; to award bids item-by-item, with or without 

alternates, by groups, or "lump sum"; to waive minor irregularities in bids; such as shall best serve the requirements 
and interests of JPA. 

13.6 In order to determine if the Bidder has the experience, qualifications, resources and necessary attributes to provide 
the quality workmanship, materials and management required by the plans and specifications, the Bidder may be 
required to complete and submit additional information as deemed necessary by JPA. Failure to provide the 
information requested to make this determination may be grounds for a declaration of non-responsive with respect to 
the Bidder. 

13.7 JPA reserves the right to reject irregular bids that contain unauthorized additions, conditions, alternate bids, or 
irregularities that make the bid incomplete, indefinite or ambiguous. 

13.8 Any governmental agency may piggyback on any contract entered into from this bid. 

14. INDEMNIFICATION 
14.1 The Bidder shall indemnify and hold harmless JPA from and against all losses, claims, damages, and expenses, 

including, attorney's fees arising out of or resulting from the performance of the contract that results in bodily injury, 
sickness, disease, death, or to injury to or destruction of tangible property, including the loss of use resulting 
therefrom and is caused in whole or in part by the Bidder, any subcontractor, any directly or indirectly employed by 
any of them or anyone for whose acts any of them may be liable. This section will not require the Bidder to indemnify 
or hold harmless JPA for any losses, claims damages, and expenses arising out of or resulting from the sole 
negligence of JPA. 

14.2 In any and all claims against JPA or any of its members, officers or employees by an employee of the Bidder, any 
subcontractor, anyone directly or indirectly employed by any of them or by anyone for whose acts made by any of 
them may be liable, the indemnification obligation under paragraph 14.1 shall not be limited in any way by any 
limitation of the amount or type of damages, compensation or benefits payable by or for the Bidder or any 
subcontractor under workers' compensation acts, disability benefit acts or other employee benefit acts. 

15. TERMS OF PAYMENT 
15.1 Unless stated otherwise, JPA will begin processing payment within thirty (30) calendar days after all labor has been 

performed and all equipment or other merchandise has been delivered, and all such labor and equipment and other 
materials have met all contract speCifications. 
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16. LAWS 
16.1 The laws of the State of Nebraska shall govern the rights, obligations, and remedies of the parties under this bid and 

16.2 
any contract reached as a result of this process. 
Bidder agrees to abide by all applicable local, state and federal laws and regulations concerning the handling and 
disclosure of private and confidential information concerning individuals and corporations as to inventions, copyrights, 
patents and patent rights. 

17. EQUIPMENT TAX ASSESSMENT 
17.1 Any bid for public improvement shall comply with Nebraska Revised Statute Sections 77-1323 and 77-1324. 

Indicating; every person, partnership, limited liability company, association or corporation furnishing labor or material 
in the repair, alteration, improvement, erection, or construction of any public improvement shall sign a certified 
statement which will accompany the contract. The certified statement shall state that all equipment to be used on the 
project, except that acquired since the assessment date, has been assessed for taxation for the current year, giving 
the county where assessed. 

18. AFFIRMATIVE ACTION 
18.1 The City of Lincoln provides equal opportunity for all Bidders and encourages minority businesses, women's 

businesses and locally owned business enterprises to participate in our bidding process. 

19. LIVING WAGE 
19.1 The Bidders agree to pay all employees employed in the performance of this contract, a base wage of not less than 

the City Living Wage per section 2.81 of the Lincoln Municipal Code. This wage is subject to change every July. 

20. INSURANCE 
20.1 All Bidders shall take special notice of the insurance provisions required for all JPA contracts (see Insurance 

Requirements for All JPA Contracts). 

21. EXECUTION OF AGREEMENT 
21.1 Depending on the type of service provided, one of the following methods will be employed. The method applicable to 

this contract will be checked below: 
a. PURCHASE ORDER, unless otherwise noted. 

1. A copy of the Bidder's bid response (or referenced bid number) attached and that the same, in all 
particulars, becomes the contract between the parties hereto: that both parties thereby accept and 
agree to the terms and conditions of said bid documents. 

_X_ b. CONTRACT, unless otherwise noted. 
1. JPA will furnish copies of the Contract to the successful Bidder who shall prepare attachments as 

required. Insurance as evidenced by a Certificate of Insurance (as required), surety bonds properly 
executed (as required), and Contract signed and dated. 

2. The prepared documents shall be returned to the Purchasing Office within 10 days (unless otherwise 
noted). 

3. JPA will sign and date the Contract. 
4. Upon approval and signature, the JPA will return one copy to the successful Bidder. 

22. TAXES AND TAX EXEMPTION CERTIFICATE 
22.1 JPA is generally exempt from any taxes imposed by the state or federal government. A Tax Exemption Certificate will 

be provided as applicable. 

23. AUDIT ADVISORY BOARD 
23.1 All parties of any JPA agreement shall be subject to audit pursuant to Chapter 4.66 of the Lincoln Municipal Code and 

shall make Available to a contract auditor, as defined therein, copies of all financial and performance related records 
and materials germane to the contract/order, as allowed by law. 

24. E-VERIFY 
24.1 In accordance with Neb. Rev. Stat. 4-108 through 4-114, the contractor agrees to register with and use a federal 

immigration verification system, to determine the work eligibility status of new employees performing services within 
the state of Nebraska. A federal immigration verification system means the electronic verification of the work 
authorization program of the Illegal Immigration Reform and Immigrant Responsibility Act of 1996,8 U.S.C. 1324 a, 
otherwise known as the E-Verify Program, or an equivalent federal program designated by the United States 
Department of Homeland Security or other federal agency authorized to verify the work eligibility status of a newly 
hired employee pursuant to the Immigration Reform and Control Act of 1986. The Contractor shall not discriminate 
against any employee or applicant for employment to be employed in the performance of this section pursuant to the 
requirements of state law and 8 U.S.C.A 1324b. The contractor shall require any subcontractor to comply with the 
provisions of this section. For information on the E-Verify Program, go to www.uscis.gov/everify. 

11/24/10 
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City of Lincoln/Lancaster County (Lincoln Purchasing) 
Supplier Response 

Bid Information 

Bid Creator 

Email 
Phone 
Fax 

Bid Number 
Title 

Bid Type 
Issue Date 
Close Date 
Need by Date 

Deb Winkler Systems 
Administrator 
dwinkler@lincoln.ne.gov 
1 (402) 441-7410 
1 (402) 441-6513 

11-268 Addendum 4 
Alter sliver Remediation for 
West Haymarket JPA 
Bid 
12/06/2011 
12/27/2011 12:00:00 PM CST 

Supplier Information 

Company TCW Construction Inc. 
Address 141 M St. 

Contact 
Department 
Building 
Floor/Room 
Telephone 
Fax 
Email 
Submitted 
Total 

Signature 

Supplier Notes 

Bid Notes 

Lincoln, NE 68508 

1 (402)4755030 
1 (402) 4755049 

12/27/2011 11 :33:05 AM CST 
$414,937.00 

Attached Addendum NO.4. 

Bid Activities 

Date Name 

12/14/2011 2:00:00 PM Pre-Bid 

Bid Messages 

Contact Information 

Address Purchasing 
440 S. 8th St. 
Lincoln, NE 68516 

Contact Vince Mejer 
Purchasing Agent 

Purchasing 
Department 
Building 

Suite 200 
Floor/Room 
Telephone 1 (402) 441-8314 
Fax 1 (402) 441-6513 
Email vmejer@lincoln.ne.gov 

Ship to Information 

Address JPA 

Contact 

Department 
Building 

Floor/Room 
Telephone 

Fax 
Email 

555 S. 10th St. 
Lincoln, NE 68508 

A pre-bid conference will be held Wednesday, December 14, 2011 at 2:00 p.m. in the 
Purchasing Office, 440 So. 8th St., Suite 200, Lincoln, NE. All interested contractors are 
strongly encouraged to attend. 

11-268 Addendum 4 - Page 1 of 4 
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Please review the following and respond where necessary 
# Name Note 

2 

3 

4 

5 

6 

7 

8 

City = JPA 

NDOR Specs for Hwy Construction 

Standard Specifications for Municipal 
Construction 

Instructions to Bidders 

Insurance Requirements 

Specifications 

Unit Pricing Rules 

Bid Bond Submission - City 

9 Proj. Sched. 

10 Add'i Info 

11 Contract 

12 Bonds 

------------------------------------------

I acknowledge that wherever the City of Lincoln is Yes 
referenced in this bid, it shall mean the West Haymarket 
Joint Public Agency (JPA). 

I acknowledge reading and understanding the current Yes 
Nebraska Department of Road's Standard Specifications 
for Highway Construction Supplemental Specifications to 
the Standard Specifications for Highway Construction, 
view at: http://www.dor.state.ne.us/ref-man/ 

I acknowledge reading and understanding the current City Yes 
of Lincoln Standard Specifications for Municipal 
Construction and Lincoln Standard Plans (including 
General Provisions and Requirements, and Material and 
Construction Specifications) View at: 
<br>http://www.lincoln.ne.gov/city/pworks/engine/dconstlstandard/stndspec/index.htm 

I acknowledge reading and understanding the Instructions Yes 
to Bidders. 

I acknowledge reading and understanding the Insurance Yes 
Requirements. 

I acknowledge reading and understanding the Yes 
Specifications, Attachments and Figures. 

I acknowledge the Excel spreadsheet is attached to this Yes 
bid in the Response Attachment Section. The unit price of 
the Excel Spreadsheet takes precedence over the total 
submitted in Line Items. 

I acknowledge and understand that my bid will not be I have scanned and attached my bid 
considered unless a bid bond or certified check in the sum bond. 
of five percent (5%) of the total amount of the bid is made 
payable to the order of the City Treasurer as a guarantee 
of good faith prior to the bid opening. The bid security may 
be scanned and attached to the 'Response Attachments' 
section of your response or faxed to the Purchasing Office 
(402)441-6513. The original bond/check must then be 
received in the Purchasing Office, 440 S. 8th Street, Ste. 
200, Lincoln, NE 68508 within three (3) days of bid 
closing.<br> 
YOU MUST INDICATE YOUR METHOD OF BID BOND 
SUBMISSION IN BOX TO RIGHT! 

I acknowledge that I have prepared and attached the Yes 
Project Schedule to the Response Attachment section of 
this bid. 

I acknowledge that I have prepared and attached the Yes 
additional required information in Attachment C to the 
Response Attachment section of this bid. 

I acknowledge reading and understanding the Contract Yes 
Agreement Forms. 

I acknowledge that a Performance Bond and a Payment Yes 
Bond each in the amount of 100% of the Contract amount 
will be required with the signed contract upon award of this 
job. 

11-268 Addendum 4 - Page 2 of 4 
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13 Tax Exempt Forms Materials being purchased in this bid are tax exempt and Yes 
unit prices are reflected as such, A Purchasing Agent 
Appointment form and a Exempt Sales Certificate form 
shall be issued with contract documents, (Note: State Tax 
Law does not provide for sales tax exemption for 
proprietary functions for government, thereby Water 
projects are taxable,) 

14 Project Dates The Contractor agrees that the Work in this Contract shall Yes 
begin as soon after the Notice to Proceed as is necessary 
for the Contractor to complete the Work within the number 
of calendar days allowed and prior to the stated completion 
date, The completion date shall be March 1,2012, 

15 Page 2 - Attributes Please note that there is a page 2 of Attributes that you Yes 
must complete as part of your bid, 

16 Employee Class Act EO I acknowledge reading and understanding the Employee Yes 
Classification Act, Executive Order 83319, 

17 Employee Class Act Affidavit I acknowledge if awarded the contract I will abide by the Yes 
law, notarize and attach the Employee Classification Act 
Affidavit to my contract 

18 Davis Bacon I acknowledge reading and understanding the Davis Bacon Yes 
documents, 

19 Contact Name of person submitting this bid: Tony A, Ruhge 

20 Electronic Signature Please check here for your electronic signature, Yes 

21 Agreement to Addendum No, 1 Respondent hereby certifies that the change set forth in Yes 
this addendum has been incorporated in their proposal and 
is part of their bid, <br>Reason: Attached Addendum No, 
1, 

22 Agreement to Addendum No, 2 Respondent hereby certifies that the change set forth in Yes 
this addendum has been incorporated in their proposal and 
is part of their bid, <br>Reason: Attached Addendum No, 
2 and new itemized pricing sheet 

23 Agreement to Addendum No, 3 Respondent hereby certifies that the change set forth in Yes 
this addendum has been incorporated in their proposal and 
is part of their bid, <br>Reason: Attached Addendum No, 
3, 

24 Agreement to Addendum No, 4 Respondent hereby certifies that the change set forth in Yes 
this addendum has been incorporated in their proposal and 
is part of their bid, <br>Reason: Attached Addendum No, 
4, 

11-268 Addendum 4 - Page 3 of 4 



Exhibit A

Line Items 

_#_ Qt_y __ UOM ___ Description 

Lump Sum Alter Sliver Remediation for West Haymarket JPA - Lump Sum Bid $414,937.00 

Item Notes: 

Supplier Notes: 

Fill out the itemized Excel spreadsheet attached below. Attach completed spreadsheet on the 'Response 
Attachments' above. Enter the total amount of bid in the Unit price box to the right. The itemized prices on the 
spread sheet will take precedence. 

Response Total: $414,937.00 

11-268 Addendum 4 - Page 4 of 4 
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11-268 Alter Sliver Remediation Ad2 .- ~- -- TCW Construction - - - _ .. 

Line No Standard Item No Item Description Quantity Unit Unit Price Lumpsum 
1 01.00001 Mobilization 1.0000 LS $36,680.00 $36,680.00 
.~.-. 01.01001 Const Staking 1.0000 LS $3,050.00 $3,050.00 
3. 32.12001 Coir Fiber Log 1,000.0000 LF $5.75 $5,750.00 
4 32.12002 Coir Fiber Log Maint 1,000.0000 LF $2.45 $2,450.00 

.. ~. 32.03001 Construction Entrance Surfacing 100.0000 TON $24.70 $2,470.00 

~- 50.00005 Temporary Shoring Zone A 600.0000 LF $126.30 $75,780.00 
7 50.00005 Temporary Shoring Zone B 600.0000 LF $126.30 $75,780.00 

?- 50.00005 Chain Link Fence, 96" (In Place) 550.0000 LF $22.00 $12,100.00 

I~o 
50.00010 Soil Excavation 3,700.0000 CY $4.40 $16,280.00 
50.00010 Soil Haul and Disposal PCB < 50 ppm 4,480.0000 TON $24.40 $109,312.00 

i 11 50.00010 Soil Replacement and Compaction 3,700.0000 CY $19.45 $71,965.00 
12 50.00015 2nd Mobilization 1.0000 LS $1,030.00 $1,030.00 
13 50.00015 Remove Fence 1.0000 LS $2,290.00 $2,290.00 

$414,937.00 Total Amount 
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A. None 
B. NI A (100% self-performed) 
C. Detailed project schedule shall be available upon award. We will meet the 

project schedule as defined in the contract documents. Without delays due to 
analytical results and delays from truck delivery from Clean Harbors for the 
>50 ppb PCB shipments the project duration is approximately 45 - 50 
calendar days. 

D. Marsh USA, Inc.; Rosa Martinez; 214 303 8519 
E. 1 - Superintendent; 3 - heavy equipment operators; 4 Truck Drivers; 2 -

Laborers: Note: All personnel shall be trained and have medical surveillance 
in accordance with 29 CFR 1910.120 EXCEPT for the truck drivers that are 
only to drive onto the site and not leave the cab of the truck while within the 
project limits. 

F. Tony A. Ruhge; Project Manager; TCW Construction, Inc.; 17 yrs 
environmental and construction background. Prior clients include: U.S. 
Army Corps of Engineers; U.S. Air Force; Nebraska Army and Air National 
Guard; U.S. Department of Agriculture; U.S. Department of Energy/Argonne 
National Laboratory 

G. Harvard, Nebraska PCB Transformer and Soil Remediation Project; Harvard, 
Nebraska; Owner: U.S. Army Corps of Engineers - Omaha District; 
Magnitude: Approximately $300,000.00; POC: Alan Kreisler 402-293-2540 

CHAAPS Lead Remediation Project; Grand Island, Nebraska; Owner: Grand 
Island, Nebraska; Magnitude: Approximately $150,000.00; POC: Douglas 
Walker 308-385-5444 

H. See Item G 
I. Refer to the project record history that TCW Construction, Inc. has had with 

the City of Lincoln. Our reputation speaks for itself. Weare currently not 
disbarred or restricted from bidding any project for the City of Lincoln, 
Nebraska. 

J. The remediation and construction costs are covered as defined by the project 
documents and what costs TCW are to bear are inclusive of this proposal. As 
for contingency dollars, that term can be loosely interpreted, depending upon 
who you are speaking to and unless defined specifically as to what is 
considered contingency or contingency dollars the answer would be no. 
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General Decision Number: NE100002 10/29/2010 NE2 

Superseded General Decision Number: NE20080002 

State: Nebraska 

Construction ; Heavy and Highway 

Counties: Adams, Antelope, Arthur, Banner, Blaine, Boone, Box 
Butte, Boyd, Brown, Buffalo, Burt, Butler, Cedar, Chase, 
Cherry, Cheyenne, Clay, Colfax, Cuming, Custer, Dakota, Dawes, 
Dawson, Deuel, Dixon, Dodge, Dundy, Fillmore, Franklin, 
Frontier, Furnas, Gage, Garden, Garfield, Gosper, Grant, 
Greeley, Hall, Hamilton, Harlan, 1 Hitchcock, Holt, 
Hooker, Howard, Jefferson, Johnson, Kearney, Keya Paha, 
Kimball, Knox, Lancaster, Lincoln, Logan, Loup, Madison, 
McPherson, Morrill, Nance, Nemaha, Nuckolls, Otoe, 
Pawnee, Perkins, , Pierce, Platte, Polk, Red Willow, 
Richardson, Rock, Saline, Scotts Bluff, Seward, Sheridan, 
Sherman l Sioux l Stanton, Thayer, Thomas, Thurston, Valley, 
Wayne, Webster, Wheeler and York Counties in Nebraska. 

HEAVY CONSTRUCTION PROJECTS (does not include water well 
drilling); HIGHWAY CONSTRUCTION PROJECTS (excluding tunnels, 
building structures in rest area projects, and railroad 
construction; bascule, suspension & spandrel arch bridges; 
bridges designed for commercial navigation; bridges involving 
marine construction; other major bridges). 

Modification Number 
o 
1 

Publication Date 
03/12/2010 
10/29/2010 

SUNE1999-001 06/16/1999 

Rates 

CARPENTER ........................ $ 13.30 

CEMENT FINISHER .................. $ 12.50 

ELECTRICIAN ...................... $ 11.90 

Flagger .......................... $ 7.60 

Form Setter ...................... $ 10.80 

LABORER. . . . . . . . . . . . . . .. . . .. . .... $ 8.30 

MANHOLE BUILDER .................. $ 10.20 

MECHANIC ......................... $ 12.95 

PAINTER .......................... $ 8. 3S 

Pile driver lead person .......... $ 8.35 

Power equipment operators: 
All purpose spreader ........ $ 9.50 
Asphalt distributor ......... $ 9.65 
Asphalt paving machine 
(screed) .................... $ 10.45 

http://www.wdoLgov/wdol/scafiles/davisbaconINE2.dvb 

Fringes 

Page 1 of4 

11/03/2010 



Exhibit A

Asphalt paving machine ...... $ 
Asphalt roller, self-
propelled .............. " ... $ 
Backhoe excavator (track 
type} ....................... $ 
Bulldozer or push tractors: 
ll5 drawbar h.p. and over .. $ 
Less than ll5 drawbar h.p .. $ 

Clamshell, dragline, 
crane, driverlshovel ... $ 
Concrete cure machine ....... $ 
Concrete finishing machine 
or slip form paver ...... $ 
Concrete saw operator ....... $ 
Concrete texture machine .... $ 
Crusher (including those 
with integral screening 
plant) ...................... $ 
Dredge pump ................. $ 
Front end loaders: 

4 cu. yds. or 1ess ......... $ 
Over 4 cu. yds ............. $ 

Hydrohammer ................. $ 
Loader/backhoe (rubber-
tired) ..................... $ 
Material stockpiler ......... $ 
Motor grader ( ..... $ 
Motor grader (rough) ........ $ 
Power broom operator ........ $ 
Power grader machine 
(trimmer & profiler) ........ $ 
Roller or compactor, 
earthwork, self-
propelled ................... $ 
Scraper ..................... $ 
Skid steer loader ........... $ 
Stationary plant (asphalt 
or concrete) ................ $ 
Stationary plant (base or 
stabili- zation} ........ $ 
Tractor (farm type) ......... $ 
Traveling plant 
stabilization ............... $ 
Trenching machine ........... $ 
Water tankers; 

6000 gallons and over ...... $ 
Under 6000 gallons ......... $ 

Truck drivers: 
Semi-trailer or lowboy ...... $ 
Single axle. . . . . . . . . . . .. . .. $ 
Tandem axle ................. $ 
Transi t mix ................. $ 

l2.35 

11.20 

l2.55 

12.80 
ll.60 

l3.60 
9.20 

12.80 
11.20 

9.20 

11.75 
9.50 

11.40 
12.10 

9.60 

9.85 
10.20 
13.15 
10.90 

9.15 

12.80 

10.05 
l2.40 
9.50 

12.75 

11.. 75 
9.50 

1l.60 
9.85 

l1..20 
9.65 

lO.8S 
8.40 
9.65 
9.65 

WELDER ......... , ................. $ 12.25 

WELDERS - Receive rate prescribed for craft performing 
operation to which welding is incidental. 

unlisted classifications needed for work not included within 
the scope of the classifications listed may be added after 
award only as provided in the labor standards contract clauses 

http://www.wdo1.gov/wdol/scafi1esJdavisbaconINE2.dvb 
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(29CFR 5.5 (al (I) (ii)). 

In the listing above, the "SU" designation means that rates 
listed under the identifier do not reflect collectively 
bargained wage and fringe benefit rates. Other designations 
indicate unions whose rates have been determined to be 
prevailing. 

WAGE DETERMINATION APPEALS PROCESS 

1.) Has there been an initial decision in the matter? This can 
be: 

* an published wage determination 
* a survey underlying a wage determination 
* a Wage and Hour Division letter setting forth a on 

a wage determination matter 
* a conformance (additional classification and rate) ruling 

On survey related matters, initial contact, including requests 
for summaries of surveys, should be with the Wage and Hour 
Regional Office for the area in which the survey was conducted 
because those Regional Offices have responsibility for the 
Davis-Bacon survey program. If the response from this initial 
contact is not satisfactory! then the process described in 2.} 
and 3.) should be followed. 

with regard to any other matter not yet for the formal 
process described here! initial contact should be with the 
Branch of Construction Wage Determinations. Write to: 

Branch of Construction Wage Determinations 
Wage and Hour Division 
U.S. Department of Labor 
200 Constitution Avenue, N.W. 
Washington, DC 20210 

2.) If the answer to the in 1.) is yes, then an 
interested party (those affected by the action) can request 
review and reconsideration from the Wage and Hour Administrator 
(Bee 29 CFR Part 1.8 and 29 CPR Part 7). Write to: 

Wage and Hour Administrator 
U.S. Department of Labor 
200 Constitution Avenue, N.W. 
Washington, DC 20210 

The request should be accompanied by a full statement of the 
interested party's position and by any information (wage 
payment data, project description, area practice material, 
etc.) that the requestor considers relevant to the issue. 

3.} If the decision of the Administrator is not favorable, an 
interested may directly to the Administrative 
Review Board (formerly the Wage Board). Write to: 

Administrative Review Board 
U.S. Department of Labor 
200 constitution Avenue, N.W. 
Washington, DC 20210 

http://www.wdol.gov/wdollscafiIes/davisbaconINE2.dvb 
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4 

4.) All decisions by the Administrative Review Board are final. 

~========================~=====================~=========~====== 

END OF GENERAL DECISION 

http://www.wdo1.gov/wdol/scafiles/davisbaconINE2.dvb 11103/2010 
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SPECIAL PROVISIONS 
TOTHE 

CITY OF LINCOLN 

STANDARD SPECIFICATIONS 

PCB-CONTAMINATED SOIL REMOVAL 

WEST HAYMARKET REMEDIATION 

BNSF TRANSFER PROPERTY 

Joint Public Agency Project No. 11-268 

The work as detailed on the plans shall be completed in accordance with the requirements ofthe 2011 City of Lincoln 

Standard Specifications for Municipal Construction and the City of Lincoln Standard Plans 2010. The 2011 City of Lincoln 

Standard Specifications for Municipal Construction, the Special Provisions, Lincoln Standard Plans 2010 and all 

supplementary documents are essential parts of the contract. 

In case of a discrepancy: 

1. Special Provisions shall govern over the City of Lincoln Standard Specifications for Municipal Construction. 

2. The Special Provisions shall govern over the Plans. 

The CONTRACTOR shall not take advantage of any apparent error or omission in the plans or specifications. Upon 

discovery of such an error or omission, the CONTRACTOR shall notify the Engineer immediately. The Engineer will then 

make such corrections or interpretations as necessary to fulfill the intent of the plans and specifications. 

Materials or work described in words which, so applied, have known technical or trade meaning shall be held to refer to 

such recognized standards. 

Figured dimensions on the plans shall be taken as correct but shall be checked by the CONTRACTOR before starting 

construction. Any errors, omissions, or discrepancies shall be brought to the attention of the Engineer and the 

Engineer's decision thereon shall be final. Correction of errors or omissions on the drawings or specifications may be 

made by the Engineer when such correction is necessary for the proper execution of the work. 

BACKGROUND INFORMATION 

As part of the West Haymarket Redevelopment project in Lincoln, Nebraska; The City of Lincoln/Joint Public Agency 

(JPA) is coordinating with Alter Trading Corporation (Alter) to prepare a parcel of land situated along the western margin 

of the Alter property for transfer. The parcel requires cleanup to accommodate future operations within the Right of 

the Way for the BNSF Railway Company (BNSF). The project location and site map are represented as Figure 1 and 2 

respectively. The property to be transferred is referred to as the "BNSF Transfer Property" or "site" and is illustrated on 

Figure 2. 
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Soil analysis has confirmed concentrations of polychlorinated biphenyls (PCBs) on the BNSF Transfer Property ranging 

from not detected to 8,440 parts per million (ppm). Cleanup shall meet the standard of 40 CFR §761.61(a)(4)(i)(A)High 

occupancy areas. In addition to PCB characterization, laboratory analysis has been performed on selected samples for 

chemicals of potential concern (COPC) at the site including RCRA metals, volatile organic compounds (VOCs), and semi

volatile organic compounds (SVOCs) (refer to Attachment A). 

PCB-contaminated soils will be removed to an average depth of approximately four feet below ground surface (bgs) and 

replaced with controlled fill across the BNSF Transfer Property. The JPA has properly characterized the soils destined for 

removal in accordance with a sampling plan approved by the United States Environmental Protection Agency. Cleanup 

verification sampling will be conducted after all excavation is completed to document that the cleanup standard has 

been achieved. 

CONTRACT TIME 

It is anticipated that notice to proceed for this project will be given on January 9, 2012. Substantial completion of the 

project shall include completion of soil excavation, disposal, soil backfilling and compaction, removal of all storm water 

and erosion control materials and installation of fencing. Final completion for this contract shall be on or before March 

1,2012. 

Time is ofthe essence in the completion ofthe work and the CONTRACTOR should sequence and execute the work to 

minimize delays. 

SCHEDULE 

Because timing is of the essence, the prospective CONTRACTOR is required to submit his project schedule at the time of 

bid submittal. The project schedule may factor into the award decision. 

GENERAL CONDITIONS AND REQUIREMENTS 

Article II. Section G (CONSTRUCTION PERFORMANCE AND CONSTRUCTION PAYMENT BONDS) 

The City of Lincoln General Provisions and Requirements have been amended as follows: 

Within five (5) days after the acceptance of the bid, the CONTRACTOR shall furnish, on a form acceptable by the 

City, a construction performance and construction payment bond, in a sum not less than the Contract Sum, executed by 

the CONTRACTOR and a corporate surety company authorized to transact business in the State of Nebraska. Such Bond 

shall be conditioned upon the faithful performance of all the terms and conditions of the Contract Documents, including 

the holding harmless of the Joint Public Agency (JPA or "OWNER") from failure to do so, and including the making good 

of any and all guarantees that the Contract Documents may require. The Bond shall be further conditioned upon the 

payment of all laborers and material suppliers used in the performance of the Contract, including Insurance premiums 

and interest. 
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Article II. Section H (FAILURE TO EXECUTE THE CONTRACT) 

The City of Lincoln General Provisions and Requirements have been amended as follows: 

It is agreed by the Bidder that upon a failure to enter into the Contract and furnish the necessary Construction 

Performance and Construction Payment Bond, within five (5) calendar days, the amount of the Bidder's security may, at 

the discretion of the JPA, become the property of the JPA and will be retained, as damages to the JPA. The award of the 

Contract may then, at the discretion of the JPA, be made to the next lowest responsible bidder, or the Work may be 

rebid, or may be constructed by the JPA in any legal manner. 

Article V, Section E (PROJECT COORDINATION) 

Add the following to City of Lincoln General Provisions and Requirements: 

The CONTRACTOR is responsible for contacting the BNSF, local utility providers and the local utility locating service to 

identify overhead and buried utilities at the project site. The CONTRACTOR is responsible for protecting/temporarily 

relocating the utilities located within the excavation area, if needed, to facilitate the excavation process. The 

CONTRACTOR shall repair any marked utilities damaged as a result of excavating. The CONTRACTOR shall observe all 

overhead utility lines and cables, taking care not to damage these utilities as a result of Work performed. 

To arrange for utilities to locate and flag their underground facilities, contact The Diggers Hotline of Nebraska at 1-800-

331-5666 and the BNSF (ATIN: Gerald Maczuga) at 402-458-7537 prior to starting work. 

Utilities known in the project area: 

The following information is current as of December 2,2011: 

One (1) 10 in. diameter sanitary sewer line and connecting manhole is located within the excavation area and a BNSF 

signal structure is located at the southwest corner of the project area (depicted on Figure 2). According to the City of 

Lincoln Public Works Department's records, the depth of the sewer line is in the range of 12 feet below ground surface. 

Prior to the site excavation, the excavation CONTRACTOR will coordinate with the City of Lincoln Public Works to assure 

adequate protection of the sewer pipe riser. 

Article V, Section J. (COORDINATION WITH OTHERS) 

Add the following to City of Lincoln General Provisions and Requirements: 

The CONTRACTOR is required to closely coordinate all of their work on this project with Alter Trading (ATIN: Steve 

Mulinix 402-476-3306) and the BNSF (ATIN: (ATTN: Gerald Maczuga) at 402-458-7537. The CONTRACTOR shall 

communicate directly with the Alter Trading Company and BNSF on an on-going basis when scheduling and performing 

the environmental remediation work to be completed under this project. 

All work on this project is being completed adjacent to BNSF property and as such the CONTRACTOR shall abide by all 

rules and requirements of the railroad. The CONTRACTOR shall conduct their operations so as not to impact the railroad 

operations. 
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Article VI, Section G (COMPLIANCE WITH LAWS) 

Add the following to City of lincoln General Provisions and Requirements: 

Health and Safety 

The CONTRACTOR shall implement and manage a site specific Health and Safety Plan (HSP ) in compliance with all 
requirements of the Occupational Safety and Health Administration (OSHA) 29 CFR 1910.120/121 for activities at 
hazardous waste sites. The CONTRACTOR's HSP shall be submitted to the OWNER before any work at the site can be 
initiated, but not for review or approval. 

• All CONTRACTOR Personnel working on site shall have received safety training commensurate with the duties 
they are responsible for performing in accordance with 29 CFR 1910.120/121. 

• The CONTRACTOR's HSP shall require the presence of a qualified, full-time Site Safety Officer (SSO). The SSO 

shall be responsible for implementing and monitoring the requirements and procedures contained in the HSP. 

The SSO shall not have other project related responsibilities that may compromise the SSO's ability to be 

objective in carrying out the HSP. 

Article VI, Section M. (PERMITS AND LICENSES) 

Add the following to City of lincoln General Provisions and Requirements: 

The OWN ER has or will arrange for provision of the following permits: 

1) NPDES General Storm Water Construction Discharge Permit 

2) Flood Plain Permit 

The CONTRACTOR shall be responsible for complying with the requirements of all permits including those acquired by 

the OWNER. 

In addition to permits acquired by OWNER, the CONTRACTOR shall acquire all other permits required by Laws or 

Regulations, including, without limitation, the following specific permits (if applicable): 

1) Certificates and permits are required for uses such as, but not limited to: 

a) Fuel burning equipment 

b) Gasoline and petroleum distillate storage containers 

c) Land disturbing activities 

d) Odors 

2) All associated building demolition permits 

3) City, State, and County Transportation Encroachment permits 
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4) Permit-Required Confined Space - The workplace in which the WORK is to be performed may contain permit

required confined spaces (permit spaces) as defined 29 CFR 1910.146 and, if so, permit space entry is allowed only 

through compliance with a confined space entry program meeting the requirements of 29 CFR 1910.146. CONTRACTOR 

shall submit a confined space entry program or submit in writing that compliance with the City of Lincoln's program will 

be made. 

5) Dewatering Permits as required by NDEQ and the Lower Platte South Natural Resources District. 

6) Fugitive Dust Control Permit 

A "Notice of Intent" for coverage under the NDEQ Construction Storm Water General Permit will be submitted to the 

City of Lincoln and NDEQ. Coverage under this permit will be approved prior to the anticipated Notice to Proceed. No 

ground disturbance can occur until authorization for coverage under the permit is received. 

Storm Water Pollution Prevention Plan (SWPPP) 

The CONTRACTOR shall understand the terms and conditions of the general NPDES permit that authorizes the storm 

water discharges associated with construction at the site. Additionally, the CONTRACTOR, as evidenced by their 

signature on this proposat agrees and understands that, if awarded the contract on this project, he/she: 

1. Shall read and understand the Storm Water Pollution Prevention Plan (SWPPP) that is developed for this 

project. The CONTRACTOR must sign a certification form located in the SWPPP, to certify that they will follow 

the requirements of the NPDES permit; 

2. Is legally bound to comply with the Clean Water Act to ensure compliance with the terms and conditions of the 

SWPPP as developed under the NPDES permit and the terms of the NPDES permit; and will hold OWNER 

harmless for damages and fines arising as a result of noncompliance with the terms of the storm water permits 

and authorizations associated with the work on this project; 

4. Shall be responsible for the maintenance of sediment control materials and other measures specified in the 

SWPPP; Coir fiber logs shall be installed surrounding the excavation area prior to conducting any excavation 

Work. The CONTRACTOR shall install coir fiber log barriers, a construction entrance and comply with other best 

management practices (BMPs) as described in the CSW-NOI and SWPPP. The CONTRACTOR shall conform to 

material specifications, placement, proper installation methods, and inspection and maintenance details 

provided in the CSW-NOI, SWPPP, City of Lincoln Standard Specifications (2011) and City of Lincoln Standard 

Plans (2010). The final location of coir fiber logs and construction entrance shall be determined in the field. For 

bidding purposes, the amount of coir fiber logs needed is estimated to be 1,000 feet and the size of the 

construction entrance is estimated to be 24' by 70', The final location and configuration to be determined in the 

field and approved by OWNER. 

5. Shall complete permanent or temporary stabilization within seven (7) calendar days of soil disturbance to the 

surface of all perimeter controls, soil and debris stockpiles, and any other disturbed or graded areas on the 

project site which are not being used for material storage, or on which actual earth moving activities are not 

being performed; and 
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6. Shall complete the approved inspection forms and inspect/maintain all sediment or erosion control materials 

required under this contract at least once every seven (7) calendar days and after any storm event of greater 

than 0.5 inches of precipitation, on the site, during any 24-hour period; any necessary repairs or cleanup to 

maintain the effectiveness of the best management practices shall be made by CONTRACTOR immediately. 

Payment: 

Measurement and payment will be based on the unit rate bid prices for "Coir Fiber Log", "Coir Fiber Log Maint" and 

"Construction Entrance Surfacing". 

-----End of Revisions/Additions to General Conditions and Requirements Section -----

SPECIAL PROVISIONS TO - EARTHWORK - (CHAPTER 2) 

Subgrade portion of existing fence to be detached and disposed at licensed Subtitle D landfill. 

2.05 EXCAVATION (Section A) 

Add the following to City of Lincoln General Provisions and Requirements: 

Estimate of Quantities 

The depth of the excavation across the site will be 4 feet below ground surface. Two locations, identified as "hot spots" 

within the area of excavation shall be excavated as noted on Figure 2). 

Quantity of Contaminated Soil PCB> sOppm 

Quantity of Contaminated Soil PCB < sOppm 

500 cubic yards or 700 tons (in place) 

3,200 cubic yards or 4,480 tons (in place) 

All of the soil quantities are estimated and the actual volume could be more or less depending on site conditions. 

Temporary Shoring 

It shall be the responsibility of the CONTRACTOR to coordinate with the BNSF to determine if temporary shoring is 

required to perform the excavation activities and to comply with all BNSF shoring requirements if necessary. All 

temporary shoring that is adjacent to the railroad tracks shall be designed in accordance with the requirements outlined 

in the Railway Guidelines. 

Payment: 

Based on linear feet of shoring installed. 

Construction Staking/Survey 

Prior to excavation, CONTRACTOR shall complete construction staking of the limits of excavation based on coordinates 

provided by the OWNER and field verified by CONTRACTOR by survey. 
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CONTRACTOR is responsible for post-excavation survey for verification of soil removal volumes. This post excavation 

survey will be the basis for measurement and payment of soil excavated and replaced/compacted. 

CONTRACTOR shall provide survey for installation of fence. 

Payment: 

Payment for construction staking and survey will be paid on a lump sum price bid ({Construction Staking/Survey". 

Excavation Sequence 

CONTRACTOR shall develop an Excavation Sequencing Plan for approval by OWNER. The Plan must address demolition 

and excavation operations and demonstrate how CONTRACTOR will prevent any PCB- contaminated soil or other media 

from coming into contact with uncontaminated areas. 

Areas within the property but outside of the limits of excavation shall be protected by the CONTRACTOR such that 
contaminated material does not come into contact with these areas. 

Equipment Decontamination 

As this site includes the removal/transport of PCB-contaminated soil, tracking of materials from the site (including on

site unaffected or remediated areas) or allowing PCB-contaminated soil or materials to remain on excavation 

equipment, trucks etc. is not allowed. 

Payment 

Include in soil excavation unit cost. 

Additional Excavation 

Additional excavation at the site may be required, however the need for this will not be known until 2 weeks after 

completion of the initial excavation activities. If additional excavation is necessary, CONTRACTOR will be required to 

mobilize back to the site within 2 working days of notice. 

Payment 

CONTRACTOR shall provide costs for this event as 2nd Mobilization as a Lump Sum. Excavation, haul and disposal will be 

paid on a unit basis. 

PCB-Contaminated Soil Disposal 

Excavated PCB-Contaminated soil should be placed directly into dump trucks. Stockpiling is only allowed per approval of 

the OWNER. If any PCB-contaminated material is dumped, spilled, or otherwise released in unauthorized areas, the 

CONTRACTOR shall remove the material and restore the area to the condition of the surrounding undisturbed area. If 

necessary, contaminated ground shall be excavated, disposed of and replaced with suitable fill material, and compacted 

at the CONTRACTOR's expense. If concrete or other debris are encountered this material shall be excavated, hauled and 

disposed in the same manner as the soils in the area in which it is found. 
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PCB-Contaminated Soil> SOppm 

Owner has made arrangements for hauling and disposal of PCB-Contaminated Soil> SOppm_with Clean Harbors. OWNER 

will pay for hauling and disposal. Contractor is responsible for excavation and loading of this material. Contractor shall 

closely coordinate excavation activities with Clean Harbors to assure efficient conduct of the excavation and loading 

activities. 

Payment: 

Payment for excavation and loading will be on a "cubic yard" basis. 

PCB-Contaminated Soil < SOppm 

The CONTRACTOR shall arrange for disposal and transport of PCB-Contaminated Soil < 50ppm at a Subtitle D landfill. The 

CONTRACTOR shall identify the facility and provide documentation of Local and State permits/authorizations for the 

facility demonstrating its ability to accept PCB-Contaminated soil and other materials. 

Payment: 

Payment for excavation and loading will be on a "cubic yard" basis. Payment for hauling and disposal will be on a "per 

ton basis" of PCB-Contaminated Soil < 50ppm as established by landfill dump tickets. A copy of each dump ticket issued 

by the disposal facility shall be provided to the OWNER. 

Hauling 

An adequate number of trucks shall be used to efficiently conduct the Work. Trucks must be capable of transporting 

PCB-contaminated soils from the excavation to the landfill for disposal without release of soil to the ground. Truck loads 

must be covered with tarps. Dust control will be provided by the CONTRACTOR to ensure compliance with NDEQ and 

Lincoln/Lancaster County Health Department Air Quality regulations pertaining to fugitive emissions from hauling 

operations. 

The CONTRACTOR is responsible for insuring that all vehicles leaving the site are clean of dirt and debris. In all cases 
where any materials are spilled or dripped from the vehicles, the CONTRACTOR shall clean up the same to keep the 
streets and pavements free from dirt, mud, sand, stone, or other hauled material. 

Construction Fencing 

The CONTRACTOR shall provide barricades and fencing so that the public and personnel not directly involved with the 

Work are free of hazards. The CONTRACTOR shall install temporary construction fencing and barricades around the 

open excavation while not performing Work. CONTRACTOR shall maintain fencing in good condition. Inspect fencing 

daily during construction. In addition, if the OWNER identifies maintenance needs the CONTRACTOR must repair 

damaged fencing immediately. CONTRACTOR shall remove fencing upon completion of the excavation and compaction 

work. 

Payment: 

Installation, maintenance and removal shall be included in the Mobilization Costs. 
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2.08 EMBANKMENT (Section A) 

Add the following to City of Lincoln General Provisions and Requirements: 

No backfill can be placed until the cleanup standard for the site has been confirmed by OWNER. Backfill should be 

placed as soon as possible following authorization by OWNER. 

The excavation will be backfilled with the clean soil imported from off site that will meet specifications described below. 

No wet soil may be used as backfill. Backfill will be free of debris including roots, sod, leaves, and construction debris. 

The CONTRACTOR shall identify the location of the quarry, pit, or borrow site(s) in which backfill materials are procured 

to OWNER. The CONTRACTOR shall provide a contact name and address for the operator of the quarry, pit, or borrow 

site(s) in advance of procuring backfill. The CONTRACTOR shall allow OWNER to collect samples for the purpose of 

laboratory testing to determine the suitability of the backfill for use at the site. 

The City of Lincoln General Provisions and Requirements have been amended as follows 

Delete paragraph 5 of this section and insert the following: 

The basis for controlling the placement of backfill on the site, excluding free draining granular materials, shall be the 

"optimum moisture content" and "maximum dry density" as determined by ASTM D690-00a, Procedure A, Standard Test 

Methods for laboratory Compaction Characteristics of Soil Using Standard Effort (12,400 ft-lbtfft3 or 600 kN-m/m\ 

Silty and clayey sands (as defined by ASTM 02487-10, Standard Test Method for Classification of Soils for Engineering 

Purposes) shall be placed at a workable moisture content (near the soil's optimum moisture content) and compacted to 

a dry density at least equal to 95% ofthe soil's maximum dry density. 

Clean free draining granular materials (sand) used as backfill shall be compacted to at least 60% "relative density" as 

determined in accordance with ASTM 04253-00 (Standard Test Methods for Maximum Index Density and Unit Weight of 

Soils Using a Vibratory Table) and 04254-00 (Standard Test Methods for Minimum Index Density and Unit Weight of 

Soils and Calculations of Relative Density). 

Payment: 

Measurement and payment for the volume of soil backfilled will be based on pre-excavation staking/survey and post 

excavation survey of the final excavation dimensions be completed by CONTRACTOR and will be paid on a unit rate price 

bid "Soil Replacement and Compaction". 



Exhibit A

SPECIAL PROVISIONS TO TRAFFIC CONTROL (CHAPTER 15.0) 

15.02 Traffic Control Plan 

Add the following to City of Lincoln General Provisions and Requirements: 

Access to the site is from the north along {{N" Street to the Alter Trading Company access as highlighted on Figure 2. 

The CONTRACTOR shall coordinate with Alter Trading Company, the BNSF, and the selected landfill where PCB

contaminated soils will be hauled in preparation of the Traffic Control Plan. 

Payment: 

Payment for preparation and implementation ofthe Traffic Control Plan is included in the Mobilization Costs. 

-----End of Revisions/Additions to Special Provisions Section -----

Remove Fence 

The CONTRACTOR shall remove the existing fences including all foundations at the locations noted on the plans or as 

directed by the OWNER. The CONTRACTOR shall contact Alter Trading Company prior to removal of the fence to 

determine if the Alter Trading Company would like to retain the salvaged fence. If the Alter Trading Company does not 

want the salvaged fence material then the Contractor shall properly dispose of the fence off site. The CONTRACTOR 

shall exercise care in the removal of all fence material that is to be salvaged so as not to damage the fence. 

The CONTRACTOR shall backfill the area where the foundation or concrete base for the fence posts are removed to 

match the existing grade elevations or the subgrade elevation for the proposed surfacing or the finished ground 

elevations at turf areas. Foundations or concrete bases for the fencing to be removed shall be completely removed and 

disposed of at the Subtitle D landfill selected for disposal of the PCB-Contaminated Soil < SOppm. 

Measurement and payment for removal of existing fences shall not be differentiated by size or type and shall be paid for 

at the contract unit price bid per each for the pay item {{Remove Fence". Said payment shall be full compensation for 

furnishing all labor, equipment, and material required for removal, disposal, backfill and compaction, and all other 

incidental items required to remove and dispose of the existing fence or to salvage the removed fence in the event the 

adjacent property owner would like to retain the material. 
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BNSF RAILWAY SPECIAL PROVISIONS 

The following Exhibit "c" provides the Contractor Requirements for work that will be completed on existing BNSF 

Railway property as part of this project. The Contractor shall be required to strictly adhere to all requirements as 

outlined and shall coordinate their work with the BNSF's Project Engineer, Gerald Maczuga or other designated 

representative at all times during completion of work on railroad property. 

In addition the Contractor will be required to execute the attached agreement Exhibit C-1A and provide certification of 

the required insurance coverages outlined in the agreement to the BNSF Railway prior to start of any work on railroad 

property. 

Flagging will be required when work is required on BNSF property within 25 feet of the existing tracks and when the 
Contractor is using any of the temporary construction accesses across the BNSF tracks. Flagging services shall be 
performed by BNSF employees as outlined in the following Contractor's Requirements for work on BNSF Railway 
property. The cost of the flagging up to a maximum amount of $150,000 shall be borne by the JPA. The $150,000 
amount of flagging is based upon 150 flagging days using a standard 10-hour work day and the BNSF requiring a single 
flagger for this work. If the BNSF requires additional flaggers than the maximum amount is subject to change as 
determined by the Engineer. All flagging costs in excess of the $150,000 amount shall be deducted from the retainage 
held on the project prior to final payment. 
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1.01 General 

EXHIBITC 
Contractor Requirements 

• 1.01.01 The Contractor must cooperate with BNSF RAILWAY COMPANY, hereinafter referred to as 
"Railway" during the performance of the C&M Work (as defined in Exhibit C-1) and any other work over, 
under, on or adjacent to Railway Property. 

• 1.01.02 The Contractor must execute and deliver to the Railway duplicate copies of the Exhibit C-1 
Contractor Right of Entry for C&M Work, in the form attached hereto, obligating the Contractor to provide 
and maintain in full force and effect the insurance called for under Section 3 of said Exhibit C-1. Questions 
regarding procurement of the Railroad Protective Liability Insurance should be directed to Rosa Martinez at 
Marsh, USA, 214-303-8519. 

• 1.01.03 The Contractor must plan, schedule and conduct all C&M Work activities so as not to interfere with 
the movement of any trains on Railway Property. 

• 1.01.04 The Contractor's right to enter Railway Property is subject to the absolute right of Railway to cause 
the Contractor's work on Railway Property to cease if, in the opinion of Railway, Contractor's activities 
create a hazard to Railway Property, employees, and/or operations. Railway will have the right to stop 
construction work on the C&M Work if any of the following events take place: (i) Contractor (or any of its 
subcontractors) performs the C&M Work in a manner contrary to the plans and specifications approved by 
Railway; (ii) Contractor (or any of its subcontractors), in Railway's opinion, prosecutes the C&M Work in a 
manner which is hazardous to Railway Property, facilities or the safe and expeditious movement of railroad 
traffic; or (iii) the insurance described in the attached Exhibit C-1 is canceled during the course of the C&M 
Work. The work stoppage will continue until all necessary actions are taken by Contractor or its 
subcontractor to rectify the situation to the satisfaction of Railway's Division Engineer or until additional 
insurance has been delivered to and accepted by Railway. Any such work stoppage under this provision 
will not give rise to any liability on the part of Railway. Railway's right to stop the C&M Work is in addition 
to any other rights Railway may have including, but not limited to, actions or suits for damages or lost 
profits. In the event that Railway desires to stop the C&M Work, Railway agrees to immediately notify the 
following individual in writing: 

Roger Figard, City Engineer 
Department of Public Works and Utilities 
City of Lincoln, Nebraska 
555 South 10th Street 
Lincoln, NE 68508 

• 1.01.05 Contractor shall, and shall cause all Contractor parties to, strictly comply with all federal, state and 
local environmental laws and regulations in its use of Railway's Property, including, but not limited to, the 
Resource Conservation and Recovery Act, as amended (RCRA), the Clean Water Act, the Oil Pollution 
Act, the Hazardous Materials Transportation Act, CERCLA (collectively, the "Environmental Laws") with 
respect to Railway's Property. Contractor shall not maintain a "treatment," "storage," "transfer" or 
"disposal" facility, or "underground storage tank," as those terms are defined by Environmental Laws, on 
Railway's Property. Contractor shall not handle, transport, release or suffer the release of "hazardous 
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waste" or "hazardous substances", as "hazardous waste" and "hazardous substances" may now or in the 
future be defined by any Environmental Laws, except as may be pre-existing in Railway Property and as 
encountered in the C&M Work and then only in compliance with Environmental Laws, and shall not use any 
soils or other materials containing hazardous waste or hazardous substances in connection with the C&M 
Work, or otherwise bring any hazardous waste or hazardous substances onto any Railway Property. 

Contractor shall give Railway immediate notice to Railway's Resource Operations Center at (800) 832-
5452 in the event of any release of hazardous substances on or from Railway Property, violation of 
Environmental Laws, or inspection or inquiry by governmental authorities charged with enforcing 
Environmental Laws with respect to Contractor's use of Railway Property. Contractor shall use best efforts 
to promptly respond to any release arising from or related to its activities contemplated in the C&M Work. 
Contractor shall also give Railway notice of all measures undertaken on Contractor's behalf to investigate, 
remediate, respond to or otherwise cure such release or violation. 

In the event Contractor has notice of a release or violation of Environmental Laws which occurred or may 
occur as a result of Contractor's activities contemplated in the C&M Work, Contractor shall take timely 
measures to investigate, remediate, respond to or otherwise cure as required by applicable law such 
release or violation affecting Railway Property or improvements. If during the C&M Work, soils or other 
materials considered to be environmentally contaminated are exposed, Contractor will remove and safely 
dispose of said contaminated soils. Determination of soils contamination and applicable disposal 
procedures thereof will be made only by an agency having the capacity and authority to make such a 
determination. 

Contractor agrees to periodically to furnish Railway upon written request with reasonable proof that it is in 
compliance with this Section 1.01.05. 

• 1.01.06 All C&M Work must performed (i) in a good and workmanlike manner, (ii) in accordance with plans 
and specifications approved in advance by Railway (the "Approved Plans"), (iii) in conformance with 
applicable building codes and all applicable engineering, safety and any and all laws, statutes, regulations, 
ordinances, orders, covenants, restrictions, or decisions of any court of competent jurisdiction ("Legal 
Requirements"), (iv) in accordance with the accepted industry standards of care, skill and diligence, and 
(v) in such a manner as shall not adversely affect the structural integrity or maintenance of any Railway 
improvements or other improvements on or near Railway Property, or any lateral support of any structures 
adjacent to or in the proximity of any Railway improvements or Railway Property. In addition, the C&M 
Work must be promptly commenced by the Contractor and thereafter diligently prosecuted to conclusion in 
its logical order and sequence. Furthermore, any changes or modifications of the C&M Work which affect 
Railway will be subject to Railway's written approval prior to the commencement of any such changes or 
modifications from the Railway's Project Engineer. 

• 1.01.07 Contractor shall be responsible for all job site cleanup and restoration, including removal of all 
construction materials, concrete debris, surplus soil, refuse, contaminated soils, asphalt debris, litter and 
other waste materials resulting from the C&M Work to the reasonable satisfaction of Railway's Division 
Engineer. 

• 1.01.08 The Contractor must notify the City at City's City Engineer, telephone number (402) 441-7567 and 
Railway's Project Engineer, telephone number (402) 458-7537 at least ten (10) calendar days before 
commencing any C&M Work on Railway Property. 

• 1.01.09 For any bridge demolition and/or falsework above any tracks or any excavations located with any 
part of the excavations located within, whichever is greater, twenty-five (25) feet of the nearest track or 
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intersecting a slope from the plane of the top of rail on a 2 horizontal to 1 vertical slope beginning at eleven 
(11) feet from centerline of the nearest track, both measured perpendicular to center line of track, the 
Contractor must furnish the Railway five sets of working drawings showing details of construction affecting 
Railway Property and tracks. The working drawing must include the proposed method of installation and 
removal of falsework, shoring or cribbing, not included in the contract plans and two sets of structural 
calculations of any falsework, shoring or cribbing. For all excavation and shoring submittal plans, the 
current "BNSF-UPRR Guidelines for Temporary Shoring" must be used for determining the design loading 
conditions to be used in shoring design, and all calculations and submittals must be in accordance with the 
current "BNSF-UPRR Guidelines for Temporary Shoring". All submittal drawings and calculations must be 
stamped by a registered professional engineer licensed to practice in the state the project is located. All 
calculations must take into consideration railway surcharge loading and must be designed to meet 
American Railway Engineering and Maintenance-of-Way Association (previously known as American 
Railway Engineering Association) Coopers E-80 live loading standard. All drawings and calculations must 
be stamped by a registered professional engineer licensed to practice in the state the project is located. 
The Contractor must not begin C&M Work until notified by the Railway that plans have been approved, 
which approved plans shall become part of the Approved Plans. The Contractor will be required to use 
lifting devices such as, cranes and/or winches to place or to remove any falsework over Railway's tracks. 
In no case will the Contractor be relieved of responsibility for results obtained by the implementation of the 
Approved Plans. 

.. 1.01.10 Subject to the movement of Railway's trains, Railway will cooperate with the Contractor such that 
the C&M Work may be handled and performed in an efficient manner. The Contractor will have no claim 
whatsoever for any type of damages or for extra or additional compensation in the event his work is 
delayed by the Railway. 

1.02 Contractor Safety Orientation 

.. 1.02.01 No employee of the Contractor, its subcontractors, agents or invitees may enter Railway 
Property without first having completed Railway's Engineering Contractor Safety Orientation, found 
on the web site www.contractororientation.com. The Contractor must ensure that each of its 
employees, subcontractors, agents or invitees completes Railway's Engineering Contractor Safety 
Orientation through internet sessions before any C&M Work is performed. Additionally, the 
Contractor must ensure that each and every one of its employees, subcontractors, agents or 
invitees possesses a card certifying completion of the Railway's Engineering Contractor Safety 
Orientation before entering Railway Property. The Contractor is responsible for the cost of the 
Railway's Engineering Contractor Safety Orientation. The Contractor must renew the Railway's 
Engineering Contractor Safety Orientation annually. Further clarification can be found on the web 
site or from the Railway's Project Engineer. 

1.03 Railway Requirements 

• 1.03.01 The Contractor must take protective measures as are necessary to keep railway facilities, 
including track ballast, free of sand, debris, and other foreign objects and materials resulting from his 
operations. Any damage to railway facilities resulting from Contractor's operations will be repaired or 
replaced by Railway and the cost of such repairs or replacement must be paid for by the Contractor. 

.. 1.03.02 The Contractor must notify Railway's Project Engineer, telephone number (402) 458-7537, and 
provide blasting plans to the Railway for review seven (7) calendar days prior to conducting any blasting 
operations adjacent to or on Railway Property. 
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• 1.03.03 The Contractor must abide by the following temporary clearances during construction: 

• 15' 
• 21'-6" 
• 27'-0" 
• 28'-0" 
• 30'-0" 
• 34'-0" 

Horizontally from centerline of nearest track 
Vertically above top of rail 
Vertically above top of rail for electric wires carrying less than 750 volts 
Vertically above top of rail for electric wires carrying 750 volts to 15,000 volts 
Vertically above top of rail for electric wires carrying 15,000 volts to 20,000 volts 
Vertically above top of rail for electric wires carrying more than 20,000 volts 

• 1.03.04 Upon completion of construction, the following clearances shall be maintained: 

• 25' Horizontally from centerline of nearest existing or future track to the face of the pier or 
abutment structure 

• 31' Vertically above top of rail to the bottom of the Pedestrian Bridge 

• 1.03.05 Any infringement within State statutory clearances due to the Contractor's operations must be 
submitted to the Railway and to the City and must not be undertaken until approved in writing by the 
Railway, and until the City has obtained any necessary authorization from the State Regulatory Authority 
for the infringement. No extra compensation will be allowed in the event the Contractor's C&M Work is 
delayed pending Railway approval, and/or the State Regulatory Authority's approval. 

• 1.03.06 In the case of impaired vertical clearance above top of rail, Railway will have the option of 
installing tell-tales or other protective devices Railway deems necessary for protection of Railway 
operations. The cost of tell-tales or protective devices will be borne by the Contractor. 

• 1.03.07 The details of construction affecting the Railway Property and tracks not included in the City 
Work Final Design or Approved Plans for the C&M Work must be submitted to the Railway by the City for 
approval before work is undertaken and this work must not be undertaken until approved by the Railway. 

• 1.03.08 At other than public road crossings, the Contractor must not move any equipment or materials 
across Railway's tracks until permission has been obtained from the Railway. The Contractor must obtain a 
"Temporary Construction Crossing Agreement" from the Railway prior to moving his equipment or materials 
across Railway's tracks. The temporary crossing must be gated and locked at all times when not required 
for use by the Contractor. The temporary crossing for use of the Contractor will be constructed and, at the 
completion of the project, removed at the expense of the Contractor. 

• 1.03.09 Discharge, release or spill on the Railway Property of any hazardous substances, oil, petroleum, 
constituents, pollutants, contaminants, or any hazardous waste is prohibited and Contractor must 
immediately notify the Railway's Resource Operations Center at 1 (800) 832-5452, of any discharge, 
release or spills in excess of a reportable quantity. Contractor must not allow Railway Property to become a 
treatment, storage or transfer facility as those terms are defined in the Resource Conservation and 
Recovery Act or any state analogue. 

• 1.03.10 The Contractor, upon completion of the C&M Work, must promptly remove from the Railway 
Property all of Contractor's tools, equipment, implements and other materials, whether brought upon said 
Railway Property by Contractor or any subcontractor, employee or agent of Contractor or of any 
subcontractor, and must cause Railway Property to be left in a condition acceptable to Railway's Project 
Engineer. 
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1.04 Contractor Roadway Worker on Track Safety Program and Safety Action Plan 

• 1.04.01 Each Contractor that will perform C&M Work within 25 feet of the centerline of a track must 
develop and implement a Roadway Worker Protection/On Track Safety Program and work with Railway's 
Project Engineer to develop an on track safety strategy as described in the guidelines listed in the on track 
safety portion of the Safety Orientation. This Program must provide Roadway Worker protection/on track 
training for all employees of the Contractor, its subcontractors, agents or invitees. This training is 
reinforced at the job site through job safety briefings. Additionally, each Contractor must develop and 
implement the Safety Action Plan, as provided for on the web site www.contractororientation.com. which 
will be made available to Railway prior to commencement of any work on Railway Property. During the 
performance of C&M Work, the Contractor must audit its C&M Work activities. The Contractor must 
designate an on-site Project Supervisor who will serve as the contact person for the Railway and who will 
maintain a copy of the Safety Action Plan, safety audits, and Material Safety Datasheets (MSDS), at the job 
site. 

Contractors shall ensure its employees, subcontractors and agents are United States citizens or legally 
working in this country under a work VISA. 

1.05 Railway Flagger Services: 

• 1.05.01 The Contractor must give Railway's Project Engineer, telephone number (402) 458-7537, a 
minimum of thirty (30) calendar days advance notice when flagging services will be required so that the 
Roadmaster can make appropriate arrangements (Le., bulletin the flagger's position). If flagging services 
are scheduled in advance by the Contractor and it is subsequently determined by the parties hereto that 
such services are no longer necessary, the Contractor must give the Roadmaster five (5) working days 
advance notice so that appropriate arrangements can be made to abolish the position pursuant to union 
requirements. 

• 1.05.02 Unless determined otherwise by Railway's Project Engineer, Railway flagger will be required 
and furnished when Contractor's C&M Work activities are located over, under and/or within twenty-five 
(25) feet measured horizontally from centerline of the nearest track and when cranes or similar equipment 
positioned beyond 25-feet from the track centerline could foul the track in the event of tip over or other 
catastrophic occurrence, but not limited thereto for the following conditions: 

• 1.05.02a When, upon inspection by Railway's Project Engineer, other conditions warrant. 

• 1.05.02b When any excavation is performed below the bottom of tie elevation, if, in the opinion of Railway's 
Project Engineer, track or other Railway facilities may be subject to movement or settlement. 

• 1.05.02c When C&M Work in any way interferes with the safe operation of trains at timetable speeds. 

• 1.05.02d When any hazard is presented to Railway track, communications, signal, electrical, or other 
facilities either due to persons, material, equipment or blasting in the vicinity. 

• 1.05.02e Special permission must be obtained from the Railway before moving heavy or cumbersome 
objects or equipment which might result in making the track impassable. 

• 1.05.03 Flagging services will be performed by qualified Railway flaggers. 
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• 1.05.03a Flagging crew generally consists of one employee. However, additional personnel may be 
required to protect Railway Property and operations, if deemed necessary by Railway's Project Engineer. 

• 1.05.03b Each time a flagger is called, the minimum period for billing will be the eight (8) hour basic day. 

• 1.05.03c The cost of flagger services provided by the Railway will be borne by City. The estimated cost for 
one (1) flagger is approximately between $800.00-$1,600.00 for an eight (8) hour basic day with time and 
one-half or double time for overtime, rest days and holidays. The estimated cost for each flagger includes 
vacation allowance, paid holidays, Railway and unemployment insurance, public liability and property 
damage insurance, health and welfare benefits, vehicle, transportation, meals, lodging, radio, equipment, 
supervision and other costs incidental to performing flagging services. Negotiations for Railway labor or 
collective bargaining agreements and rate changes authorized by appropriate Federal authorities may 
increase actual or estimated flagging rates. THE GOVERNMENTAL FLAGGING RATE IN EFFECT AT 
THE TIME OF PERFORMANCE BY THE CONTRACTOR HEREUNDER WILL BE USED TO 
CALCULATE THE ACTUAL COSTS OF FLAGGING PURSUANT TO THIS PARAGRAPH. 

• 1.05.03d The average train traffic on this route is 65 freight trains per 24-hour period at a timetable speed 
of 40 MPH and 2 passenger trains at a timetable speed of 15 MPH. 

1.06 Contractor General Safety Requirements 

• 1.06.01 C&M Work in the proximity of railway track{s) is potentially hazardous where movement of 
trains and equipment can occur at any time and in any direction. All work performed by contractors 
within 25 feet of any track must be in compliance with FRA Roadway Worker Protection 
Regulations. No Contractor shall conduct any tests, investigations or any other activity using 
mechanized equipment and/or machinery, or place or store any mechanized equipment, tools or 
other materials, within twenty-five (25) feet of the centerline of any railroad track on Railway 
Property, except after Contractor has obtained written approval from Railway Director Engineering 
Services, and then only in strict accordance with the terms and any conditions of such approval. 

• 1.06.02 Before beginning any task on Railway Property, a thorough job safety briefing must be 
conducted with all personnel involved with the task and repeated when the personnel or task 
changes. If the task is within 25 feet of any track, the job briefing must include the Railway's 
flagger, as applicable, and include the procedures the Contractor will use to protect its employees, 
subcontractors, agents or invitees from moving any equipment adjacent to or across any Railway 
track(s). 

• 1.06.03 Workers must not work within 25 feet of the centerline of any track without an on track 
safety strategy approved by Railway's Project Engineer. When authority is provided, every 
contractor employee must know: (1) who the Railway flagger is, and how to contact the flagger, (2) 
limits of the authority, (3) the method of communication to stop and resume work, and (4) location 
of the designated places of safety. Persons or equipment entering flag/work limits that were not 
previously job briefed, must notify the flagger immediately, and be given a job briefing when 
working within 25 feet of the center line of track. 

• 1.06.04 When Contractor employees are required to work on Railway Property after normal working 
hours or on weekends, Railway's Project Engineer must be notified. A minimum of two employees 
must be present at all times. 
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• 1.06.05 Any employees, agents or invitees of Contractor or its subcontractors under suspicion of being 
under the influence of drugs or alcohol, or in the possession of same, will be removed from the Railway 
Property and subsequently released to the custody of a representative of Contractor management. Future 
access to the Railway Property by that employee will be denied. 

• 1.06.06 Any damage to Railway Property, or any hazard noticed on passing trains must be reported 
immediately to the Railway's Project Engineer. Any vehicle or machine which may come in contact with 
track, signal equipment, or structure (bridge) and could result in a train derailment must be reported 
immediately to the Railway's Project Engineer and to the Railway's Resource Operations Center at 1 (800) 
832-5452. Local emergency numbers are to be obtained from Railway's Project Engineer prior to the start 
of any C&M Work and must be posted at the job site. 

• 1.06.07 For safety reasons, all persons are prohibited from having pocket knives, firearms or other deadly 
weapons in their possession while working on Railway Property. 

• 1.06.08 All personnel protective equipment (PPE) used on Railway Property must meet applicable OSHA 
and ANSI specifications. Current Railway personnel protective equipment requirements are listed on the 
web site, www.contractororientation.com. however, a partial list of the requirements include: a) safety 
glasses with permanently affixed side shields (no yellow lenses); b) hard hats c) safety shoe with: 
hardened toes, above-the-ankle lace-up and a defined heel; and d) high visibility retro-reflective work wear. 
The Railway's Project Engineer is to be contacted regarding local specifications for meeting requirements 
relating to hi-visibility work wear. Hearing protection, fall protection, gloves, and respirators must be worn 
as required by State and Federal regulations. (NOTE - Should there be a discrepancy between the 
information contained on the web site and the information in this paragraph, the web site will 
govern.) 

• 1.06.09 THE CONTRACTOR MUST NOT PILE OR STORE ANY MATERIALS, MACHINERY OR 
EQUIPMENT CLOSER THAN 25'-0" TO THE CENTER LINE OF THE NEAREST RAILWAY TRACK. 
MATERIALS, MACHINERY OR EQUIPMENT MUST NOT BE STORED OR LEFT WITHIN 250 FEET OF 
ANY HIGHWAY/RAIL AT-GRADE CROSSINGS OR TEMPORARY CONSTRUCTION CROSSING, 
WHERE STORAGE OF THE SAME WILL OBSTRUCT THE VIEW OF A TRAIN APPROACHING THE 
CROSSING. PRIOR TO BEGINNING WORK, THE CONTRACTOR MUST ESTABLISH A STORAGE 
AREA WITH CONCURRENCE OF THE RAILWAY'S PROJECT ENGINEER. 

• 1.06.10 Machines or vehicles must not be left unattended with the engine running. Parked machines or 
equipment must be in gear with brakes set and if equipped with blade, pan or bucket, they must be lowered 
to the ground. All machinery and equipment left unattended on Railway Property must be left inoperable 
and secured against movement. (See internet Engineering Contractor Safety Orientation program for more 
detailed specifications) 

• 1.06.11 Workers must not create and leave any conditions at the work site that would interfere with water 
drainage. Any C&M Work performed over water must meet all Federal, State and Local regulations. 

• 1.06.12 All power line wires must be considered dangerous and of high voltage unless informed to the 
contrary by proper authority. For all power lines the minimum clearance between the lines and any part of 
the equipment or load must be; 200 KV or below - 15 feet; 200 to 350 KV - 20 feet; 350 to 500 KV - 25 
feet; 500 to 750 KV - 35 feet; and 750 to 1000 KV - 45 feet. If capacity of the line is not known, a minimum 
clearance of 45 feet must be maintained. A person must be designated to observe clearance of the 
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equipment and give a timely warning for all operations where it is difficult for an operator to maintain the 
desired clearance by visual means. 

1.07 Excavation 

• 1.07.01 Before excavating, the Contractor must determine whether any underground pipe lines, electric 
wires, or cables, including fiber optic cable systems are present and located within the C&M Work area. 
The Contractor must determine whether excavation on Railway Property could cause damage to buried 
cables resulting in delay to Railway traffic and disruption of service to users. Delays and disruptions to 
service may cause business interruptions involving loss of revenue and profits. Before commencing 
excavation, the Contractor must contact Railway's Project Engineer, telephone number (402) 458-7537. All 
underground and overhead wires will be considered HIGH VOLTAGE and dangerous until verified with the 
company having ownership of the line. It is the Contractor's responsibility to notify any other 
companies that have underground utilities in the area and arrange for the location of all 
underground utilities before excavating. 

• 1.07.02 The Contractor must cease all work and notify Railway immediately before continuing excavation 
in the area if obstructions are encountered which do not appear on drawings. If the obstruction is a utility 
and the owner of the utility can be identified, then the Contractor must also notify the owner immediately. If 
there is any doubt about the location of underground cables or lines of any kind, no work must be 
performed until the exact location has been determined. There will be no exceptions to these instructions. 

• 1.07.03 All excavations must be conducted in compliance with applicable OSHA regulations and, 
regardless of depth, must be shored where there is any danger to tracks, structures or personnel. 

• 1.07.04 Any excavations, holes or trenches on Railway Property must be covered, guarded and/or 
protected when not being worked on. When leaving work site areas at night and over weekends, the areas 
must be secured and left in a condition that will ensure that Railway employees and other personnel who 
may be working or passing through the area are protected from all hazards. All excavations must be back 
filled as soon as possible. 

It 1.07.05 Contractor will be responsible at no cost to Railway to locate and make any adjustments 
necessary to any wire lines, pipe lines, or other utilities, fences, buildings, improvements or other facilities 
located within Railway Property (collectively, "Other Improvements"). Contractor must contact the 
owner(s) of the Other Improvements notifying them of any work that may damage these Other 
Improvements and/or interfere with their service and, if required, obtain the owner's written approval prior to 
so affecting the Other Improvements. Contractor must mark all Railway improvements and Other 
Improvements on the applicable Approved Plans or other plans and speCifications approved in advance by 
Railway, and mark all Railway improvements and Other Improvements in the field in order to verify their 
locations. Contractor must also use all reasonable methods when working on or near Railway Property to 
determine if any Railway improvements or Other Improvements (fiber optic, cable, communication or 
otherwise) may exist. Failure to mark or identify any Railway improvements or Other Improvements will be 
sufficient cause for Railway to stop construction at no cost to Railway until such items are completed. 
Contractor must make all adjustments and other work described in this Section 1.07.05, including without 
limitation adjustments to Other Improvements and work on and affecting Railway Property, in a manner 
that does not adversely impact utility service to Railway. 
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1.08 Hazardous Waste, Substances and Material Reporting 

• 1.08.01 If Contractor discovers any hazardous waste, hazardous substance, petroleum or other 
deleterious material, including but not limited to any non-containerized commodity or material, on or 
adjacent to Railway Property, in or near any surface water, swamp, wetlands or waterways, while 
performing any work under this Agreement, Contractor must immediately: (a) notify the Railway's Resource 
Operations Center at 1 (800) 832-5452, of such discovery: (b) take safeguards necessary to protect its 
employees, subcontractors, agents and/or third parties: and (c) exercise due care with respect to the 
release, including the taking of any appropriate measure to minimize the impact of such release. 

1.09 Personal Injury Reporting 

• 1.09.01 The Railway is required to report certain injuries as a part of compliance with Federal Railroad 
Administration (FRA) reporting requirements. Any personal injury sustained by an employee of the 
Contractor, subcontractor or Contractor's invitees while on the Railway Property must be reported 
immediately (by phone mail if unable to contact in person) to the Railway's Project Engineer. The 
Non-Employee Personal Injury Data Collection Form contained herein is to be completed and sent by Fax 
to the Railway at 1 (817) 352-7595 and to the Railway's Project Engineer no later than the close of shift on 
the date of the injury. 
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NON-EMPLOYEE PERSONAL INJURY DATA COLLECTION 

INFORMATION REQUIRED TO BE COLLECTED PURSUANT TO FEDERAL REGULATION. IT 
SHOULD BE USED FOR COMPLIANCE WITH FEDERAL REGULATIONS ONLY AND IS NOT 
INTENDED TO PRESUME ACCEPTANCE OF RESPONSIBILITY OR LIABILITY. 

1. Accident City/St 
2. Date: ________ Time: _____ _ County: 
3. Temperature: 
4. Weather 

(if non-Railway location) 

5. Social Security # 

6. Name (last, first, mi) 

7. Address: Street: _______________ City: ___________ St. 

Zip: 

8. Date of Birth: _________ and/or Age ___ Gender: 

(if available) 

9. (a) Injury: __________________ (b) Body Part: 

(i.e. (a) Laceration (b) Hand) 

11. Description of Accident (To include location, action, result, etc.): 

12. Treatment: 
_ First Aid Only 
_ Required Medical Treatment 

Other Medical Treatment 

13. Dr. Name ______________________ _ 

14. Dr. Address: 

30. Date: ___ _ 

Street: ________________ City: _________ St: ___ Zip: 

15. Hospital Name: 

16. Hospital Address: 
Street: _____________ City: _________ St: __ Zip: __ 
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17. Diagnosis: 

FAX TO RAILWAY AT (817) 352·7595 
AND COPY TO RAILWAY ROADMASTER FAX 
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BNSF RAILWAY COMPANY 
Attention: Project Engineer 

Gentlemen: 

EXHIBIT C-1A 

CONTRACTOR'S RIGHT OF ENTRY 
For C&M Work 

The undersigned (hereinafter, the "Contractor"), has entered into a contract (the "Contract") dated 
______ , 20_ with the City of Lincoln, Nebraska ("City") for the performance of certain work ("C&M 
Work") in connection with the construction of entertainment, recreation, lodging, offices, retail and/or other 
complementary and/or supporting facilities in Lincoln, Nebraska (collectively, the "West Haymarket Project"). 
The work to be performed under this Agreement is deemed to be "City C&M Work" (as defined in that certain 
Construction and Maintenance Agreement ["C&M Agreement"] dated , 2010, between BNSF Railway 
Company and the City). Performance of such C&M Work will necessarily require Contractor to enter BNSF 
RAILWAY COMPANY ("Railway") right of way and property ("Railway Property"). The Contract provides that 
no C&M Work will be commenced within Railway Property until the Contractor employed in connection with 
said C&M Work for the City of Lincoln, Nebraska (i) executes and delivers to Railway an Agreement in the 
form hereof, and (ii) provides insurance of the coverage and limits specified in such Agreement and Section 3 
herein. If this Agreement is executed by a party who is not the Owner, General Partner, President or Vice 
President of Contractor, Contractor must furnish evidence to Railway certifying that the signatory is 
empowered to execute this Agreement on behalf of Contractor. 

Accordingly, in consideration of Railway granting permission to Contractor to enter upon Railway 
Property and as an inducement for such entry, Contractor, effective on the date of the Contract, has agreed 
and does hereby agree with Railway as follows: 

Section 1. RELEASE OF LIABILITY AND INDEMNITY 

TO THE FULLEST EXTENT PERMITTED BY LAW, CONTRACTOR SHALL RELEASE, INDEMNIFY, 
DEFEND AND HOLD HARMLESS RAILWAY AND RAILWAY'S AFFILIATED COMPANIES, PARTNERS, 
SUCCESSORS, ASSIGNS, LEGAL REPRESENTATIVES, OFFICERS, DIRECTORS, SHAREHOLDERS, 
EMPLOYEES AND AGENTS FOR, FROM AND AGAINST ANY AND ALL CLAIMS, LIABILITIES, FINES, 
PENALTIES, COSTS, DAMAGES, LOSSES, LIENS, CAUSES OF ACTION, SUITS, DEMANDS, 
JUDGMENTS AND EXPENSES (INCLUDING, WITHOUT LIMITATION, COURT COSTS AND ATTORNEYS' 
FEES) OF ANY NATURE, KIND OR DESCRIPTION OF ANY PERSON (INCLUDING, WITHOUT 
LIMITATION, THE EMPLOYEES OF THE PARTIES HERETO) OR ENTITY DIRECTLY OR INDIRECTLY 
(COLLECTIVELY, "LIABILITIES") ARISING OUT OF, RESULTING FROM OR CAUSALLY RELATED TO 
(IN WHOLE OR IN PART): 
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(i) ANY RIGHTS OR INTERESTS GRANTED TO CONTRACTOR PURSUANT TO THIS 
AGREEMENT; 

(ii) THE USE, OCCUPANCY OR PRESENCE OF CONTRACTOR AND CONTRACTOR 
PARTIES (DEFINED BELOW) ANDIOR ANY WORK PERFORMED BY CONTRACTOR AND 
CONTRACTOR PARTIES IN, ON, OR ABOUT RAILWAY'S PROPERTY OR RIGHT-OF-WAY ANDIOR THE 
WEST HAYMARKET PROJECT, INCLUDING, WITHOUT LIMITATION, OPERATION OF THE PEDESTRIAN 
BRIDGE, SECURITY FENCING, OR STORM WATER MITIGATION BY ANY CONTRACTOR PARTY 
(DEFINED BELOW); 

(iii) ANY ENVIRONMENTAL MATTERS ARISING FROM CONTRACTOR ANDIOR 
CONTRACTOR PARTIES' USE AND OCCUPANCY OF RAILWAY'S RIGHT-OF-WAY OR OTHER 
RAILWAY PROPERTY, INCLUDING WITHOUT LIMITATION USE AND OCCUPANCY OF RAILWAY'S 
RIGHT-OF-WAY OR OTHER RAILWAY PROPERTY IN CONNECTION WITH PERFORMANCE OF THE 
C&MWORK; 

(iv) ANY DAMAGE TO OR DESTRUCTION OF ANY TELECOMMUNICATION LINES IN 
CONNECTION WITH THE WEST HAYMARKET PROJECT BY CONTRACTOR ANDIOR CONTRACTOR 
PARTIES, INCLUDING BUT NOT LIMITED TO (A) ANY INJURY TO OR DEATH OF ANY PERSON 
EMPLOYED BY OR ON BEHALF OF ANY TELECOMMUNICATIONS COMPANY, ANDIOR ITS 
CONTRACTORS, AGENTS ANDIOR EMPLOYEES AS A RESULT OF SUCH DAMAGE OR 
DESTRUCTION, ANDIOR (B) ANY CLAIM OR CAUSE OF ACTION FOR ALLEGED LOSS OF PROFITS OR 
REVENUE BY, OR LOSS OF SERVICE BY A CUSTOMER OR USER OF SUCH TELECOMMUNICATION 
COMPANY(IES) AS A RESULT OF SUCH DAMAGE OR DESTRUCTION; 

(v) CONTRACTOR'S BREACH OF THE TERMS AND CONDITIONS OF THIS AGREEMENT; 
OR 

(vi) ANY ACT OR OMISSION OF CONTRACTOR OR ITS OFFICERS, AGENTS, INVITEES, 
EMPLOYEES OR SUBCONTRACTORS (SUCH OFFICERS, AGENTS, INVITEES, EMPLOYEES AND 
SUBCONTRACTORS BEING REFERRED TO HEREIN INDIVIDUALLY AS A "CONTRACTOR PARTY" 
AND COLLECTIVELY, "CONTRACTOR PARTIES"), OR ANYONE DIRECTLY OR INDIRECTLY 
EMPLOYED BY ANY OF THEM, OR ANYONE THEY CONTROL OR EXERCISE CONTROL OVER. 

\ 

THE LIABILITY ASSUMED BY CONTRACTOR WILL NOT BE AFFECTED BY THE FACT, IF IT IS A 
FACT, THAT ANY DAMAGE, DESTRUCTION, INJURY OR DEATH WAS OCCASIONED BY OR 
CONTRIBUTED TO BY THE NEGLIGENCE OF RAILWAY, ITS AGENTS, SERVANTS, EMPLOYEES OR 
OTHERWISE, BUT EXCLUDING CLAIMS WHOLLY CAUSED BY RAILWAY'S SOLE NEGLIGENCE AND 
EXCLUDING CLAIMS TO THE EXTENT THAT SUCH CLAIMS ARE CAUSED BY THE WILLFUL 
MISCONDUCT OR GROSS NEGLIGENCE OF RAILWAY. 

FURTHER, TO THE FULLEST EXTENT PERMITTED BY LAW, CONTRACTOR AGREES, 
REGARDLESS OF ANY NEGLIGENCE OR ALLEGED NEGLIGENCE OF RAILWAY, TO INDEMNIFY, 
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DEFEND AND HOLD HARMLESS RAILWAY AGAINST AND ASSUME THE DEFENSE OF ANY 
LIABILITIES ASSERTED AGAINST OR SUFFERED BY RAILWAY UNDER OR RELATED TO THE 
FEDERAL EMPLOYERS' LIABILITY ACT ("FELA") WHENEVER EMPLOYEES OF CONTRACTOR OR 
ANY CONTRACTOR PARTY CLAIM OR ALLEGE THAT THEY ARE EMPLOYEES OF RAILWAY OR 
OTHERWISE. THIS INDEMNITY SHALL ALSO EXTEND, ON THE SAME BASIS, TO FELA CLAIMS 
BASED ON ACTUAL OR ALLEGED VIOLATIONS OF ANY FEDERAL, STATE OR LOCAL LAWS OR 
REGULATIONS, INCLUDING BUT NOT LIMITED TO THE SAFETY APPLIANCE ACT, THE LOCOMOTIVE 
INSPECTION ACT, THE OCCUPATIONAL SAFETY AND HEALTH ACT, THE RESOURCE 
CONSERVATION AND RECOVERY ACT, AND ANY SIMILAR STATE OR FEDERAL STATUTE. 

Contractor further agrees, at its expense, in the name and on behalf of Railway, that it will adjust and 
settle all Liabilities against Railway, and will, at Railway's discretion, appear and defend any suits or actions of 
law or in equity brought against Railway on any claim or cause of action arising out of any liability assumed by 
Contractor under this Agreement for which Railway is liable or is alleged to be liable. Railway will give notice 
to Contractor, in writing, of the receipt or dependency of such claims and thereupon Contractor must proceed 
to adjust and handle to a conclusion such claims, and in the event of a suit being brought against Railway, 
Railway may forward summons and complaint or other process in connection therewith to Contractor, and 
Contractor, at Railway's discretion, must defend, adjust, or settle such suits and protect, indemnify, and save 
harmless Railway from and against all Liabilities arising out of any such claims or suits, provided that the 
foregoing indemnification obligations do not include Liabilities ariSing wholly out of the sole negligence of 
Railway or to the extent caused by the gross negligence or willful misconduct of Railway. 

In addition to any other provision of this Agreement, in the event that all or any portion of this Article 
shall be deemed to be inapplicable for any reason, including without limitation as a result of a decision of an 
applicable court, legislative enactment or regulatory order, the parties agree that this Article shall be interpreted 
as requiring Contractor to indemnify Railway to the fullest extent permitted by applicable law. THROUGH THIS 
AGREEMENT THE PARTIES EXPRESSLY INTEND FOR CONTRACTOR TO INDEMNIFY RAILWAY FOR 
RAILWAY'S ACTS OF NEGLIGENCE, BUT EXCLUDING CLAIMS WHOLLY CAUSED BY RAILWAY'S 
SOLE NEGLIGENCE AND EXCLUDING CLAIMS TO THE EXTENT THAT SUCH CLAIMS ARE CAUSED 
BY THE WILLFUL MISCONDUCT OR GROSS NEGLIGENCE OF RAILWAY. 

It is mutually understood and agreed that the assumption of liabilities and indemnification provided for 
in this Agreement survive any termination of this Agreement. 

Section 2. TERM 

This Agreement is effective from the date of the Contract until (i) the completion of the project set forth 
herein, and (ii) full and complete payment to Railway of any and all sums or other amounts owing and due 
hereunder. 

Section 3. INSURANCE 

Contractor must, at its sole cost and expense, procure and maintain during the life of this Agreement 
the following insurance coverage: 
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A. Commercial General Liability Insurance. This insurance shall contain broad form contractual liability 
with a combined single limit of a minimum of $5,000,000.00 per occurrence, and $10,000,000.00 in the 
aggregate, but in no event less than the amount otherwise carried by the Contractor. Coverage must 
be purchased on a post 1998 ISO occurrence form or equivalent and include coverage for, but not 
limited to, the following: 

• Bodily Injury and Property Damage 
• Personal Injury and Advertising Injury 
• Fire legal liability 
• Products and completed operations 

This policy shall also contain the following endorsements, which shall be indicated on the certificate of 
insurance: 

• The definition of insured contract shall be amended to remove any exclusion or other 
limitation for any work being done within 50 feet of railroad property. 

.. Waiver of subrogation in favor of and acceptable to Railroad. 

.. Additional insured endorsement in favor of and acceptable to Railroad. 

.. Separation of insureds. 
• The policy shall be primary and non-contributing with respect to any insurance carried by 

Railroad. 

It is agreed that the workers' compensation and employers' liability related exclusions in the 
Commercial General Liability insurance policy(s) required herein are intended to apply to employees of 
the policy holder and shall not apply to Railroad employees. 

No other endorsements limiting coverage as respects obligations under this Agreement may be 
included on the policy with regard to the work being performed under this Agreement. 

B. Business Automobile Insurance. This insurance shall contain a combined single limit of at least 
$1,000,000 per occurrence, and include coverage for, but not limited to the following: 

• Bodily injury and property damage 
• Any and all vehicles owned, used or hired 

This policy shall also contain the following endorsements or language, which shall be indicated on the 
certificate of insurance: 

• Waiver of subrogation in favor of and acceptable to Railroad. 
• Additional insured endorsement in favor or and acceptable to Railroad. 
• Separation of insureds. 
• The policy shall be primary and non-contributing with respect to any insurance carried by 

Railroad. 

C. Workers Compensation and Employers Liability Insurance. This insurance shall include coverage for, 
but not limited to: 

• Contractor's statutory liability under the worker's compensation laws of the state( s) in 
which the work is to be performed. If optional under State law, the insurance must cover 
all employees anyway. 

• Employers' Liability (Part B) with limits of at least $500,000 each accident, $500,000 by 
disease policy limit, $500,000 by disease each employee. 
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This policy shall also contain the following endorsements or language, which shall be indicated on the 
certificate of insurance: 

• Waiver of subrogation in favor of and acceptable to Railroad. 

D. Railroad Protective Liability Insurance. This insurance shall name only the Railroad as the Insured with 
coverage of at least $5,000,000 per occurrence and $10,000,000 in the aggregate. The policy shall be 
issued on a standard ISO form CG 00 35 10 93 and include the following: 

• Endorsed to include the Pollution Exclusion Amendment (ISO form CG 2831 1093) 
• Endorsed to include the Limited Seepage and Pollution Endorsement. 
• Endorsed to remove any exclusion for punitive damages. 
• No other endorsements restricting coverage may be added. 
• The original policy must be provided to Railroad prior to performing any work or services 

under this Agreement 

In lieu of providing a Railroad Protective Liability Policy, Contractor may participate in BNSF's Blanket Railroad 
Protective Liability Insurance Policy available to Contractor. 

Other Requirements: 

All policies (applying to coverage listed above) must not contain an exclusion for punitive 
damages and certificates of insurance must reflect that no exclusion exists. 

Contractor agrees to waive its right of recovery against Railroad for all claims and suits against 
Railroad, except for claims and suits arising wholly out of the sole negligence, or to the extent caused by the 
gross negligence or willful misconduct, of Railroad. In addition, its insurers, through the terms of the policy or 
policy endorsement, waive their right of subrogation against Railroad for all claims and suits, except for claims 
and suits arising wholly out of the sole negligence, or to the extent caused by the gross negligence of willful 
misconduct, of Railroad. The certificate of insurance must reflect the waiver of subrogation endorsement. 
Contractor further waives its right of recovery, and its insurers also waive their right of subrogation against 
Railroad for loss of its owned or leased property or property under Contractor's care, custody or control, except 
for the right of recovery or right of subrogation arising wholly out of the sole negligence, or to the extent caused 
by the gross negligence or willful misconduct, of Railroad. 

Contractor is not allowed to self-insure without the prior written consent of Railroad. If granted by 
Railroad, any deductible, self-insured retention or other financial responsibility for claims must be covered 
directly by Contractor in lieu of insurance. Any and all Railroad liabilities that would otherwise, in accordance 
with the provisions of this Agreement, be covered by Contractor's insurance will be covered as if Contractor 
elected not to include a deductible, self-insured retention or other financial responsibility for claims. 

Prior to commencing the C&M Work, Contractor must furnish to Railroad acceptable certificate(s) of 
insurance including an original signature of the authorized representative evidencing the required coverage, 
endorsements, and amendments. The policy(ies) must contain a provision that obligates the insurance 
company(ies) issuing such policy(ies) to notify Railroad in writing at least 30 days prior to any cancellation, 
non-renewal, substitution or material alteration. This cancellation provision must be indicated on the certificate 
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of insurance. Upon request from Railroad, a certified duplicate original of any required policy must be 
furnished. Certificate(s) should be sent to the following address: 

Ebix BPO 
PO Box 12010-BN 
Hemet, CA 92546-8010 
Fax number: 951-652-2882 
Email: bnsf@ebix.com 

Any insurance policy must be written by a reputable insurance company reasonably acceptable to 
Railroad or with a current Best's Guide Rating of A- and Class VII or better, and authorized to do business in 
the state(s) in which the service is to be provided. 

Contractor represents that this Agreement has been thoroughly reviewed by Contractor's insurance 
agent(s)/broker(s), who have been instructed by Contractor to procure the insurance coverage required by this 
Agreement. Allocated Loss Expense must be in addition to all policy limits for coverages referenced above. 

Not more frequently than once every five years, Railroad may reasonably modify the required 
insurance coverage to reflect then-current risk management practices in the railroad industry and underwriting 
practices in the insurance industry. 

If any portion of the operation is to be subcontracted by Contractor, Contractor must require that its 
subcontractors provide and maintain the insurance coverages set forth herein, naming Railroad as an 
additional insured, and requiring that the subcontractors release, defend and indemnify Railroad to the same 
extent and under the same terms and conditions as Contractor is required to release, defend and indemnify 
Railroad herein. 

Failure to provide evidence as required by this section will entitle, but not require, Railroad to 
immediately suspend work under this Agreement until such evidence is provided. Acceptance of a certificate 
that does not comply with this section will not operate as a waiver of Contractor's obligations hereunder. 

The fact that insurance (including, without limitation, self-insurance) is obtained by Contractor will not 
be deemed to release or diminish the liability of Contractor including, without limitation, liability under the 
indemnity provisions of this Agreement. Damages recoverable by Railroad will not be limited by the amount of 
the required insurance coverage. 

For purposes of this section, Railroad means "Burlington Northern Santa Fe, LLC", "BNSF Railway 
Company" and the subsidiaries, successors, assigns and affiliates of each. 

Section 4. EXHIBIT C CONTRACTOR REQUIREMENTS 

The Contractor must observe and comply with all provisions, obligations, requirements and limitations 
contained in the Contract, and the Contractor Requirements set forth on Exhibit C attached to this Agreement 
and the Contract, including, but not be limited to, payment of all costs incurred for any damages to Railway 
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roadbed, tracks, and/or appurtenances thereto, resulting from use, occupancy, or presence of its employees, 
representatives, or agents or subcontractors on or about the construction site. 

Section 5. TRAIN DELAY 

Contractor is responsible for and hereby indemnifies and holds harmless Railway (including its affiliated 
railway companies, and its tenants) for, from and against all damages arising from any unscheduled delay to a 
freight or passenger train which affects Railway's ability to fully utilize its equipment and to meet customer 
service and contract obligations. Contractor will be billed, as further provided below, for the economic losses 
arising from loss of use of equipment, contractual loss of incentive pay and bonuses and contractual penalties 
resulting from train delays, whether caused by Contractor, or subcontractors, or by the Railway performing 
work under this Agreement. Railway agrees that it will not perform any act to unnecessarily cause train delay. 

For loss of use of equipment, Contractor will be billed the current freight train hour rate per train as 
determined from Railway's records. Any disruption to train traffic may cause delays to multiple trains at the 
same time for the same period. 

Additionally, the parties acknowledge that passenger, U.S. mail trains and certain other grain, 
intermodal, coal and freight trains operate under incentive/penalty contracts between Railway and its 
customer(s). Under these arrangements, if Railway does not meet its contract service commitments, Railway 
may suffer loss of performance or incentive pay and/or be subject to penalty payments. Contractor is 
responsible for any train performance and incentive penalties or other contractual economic losses actually 
incurred by Railway which are attributable to a train delay caused by Contractor or its subcontractors. 

The contractual relationship between Railway and its customers is proprietary and confidential. In 
the event of a train delay covered by this Agreement, Railway will share information relevant to any train delay 
to the extent consistent with Railway confidentiality obligations. Damages for train delay are currently $382.20 
per hour per incident. THE RATE THEN IN EFFECT AT THE TIME OF PERFORMANCE BY THE 
CONTRACTOR HEREUNDER WILL BE USED TO CALCULATE THE ACTUAL COSTS OF TRAIN DELAY 
PURSUANT TO THIS AGREEMENT. 

Contractor and its subcontractors must give Railway's Project Engineer (402) 458-7537 thirty 
(30) days' minimum advance notice of the times and dates for proposed work windows. Railway and 
Contractor will establish mutually agreeable work windows for the project. Railway has the right at any 
time to revise or change the work windows due to train operations or service obligations. Railway will 
not be responsible for any additional costs or expenses resulting from a change in work windows. 
Additional costs or expenses resulting from a change in work windows shall be accounted for in 
Contractor's expenses for the project. 

Contractor and subcontractors must plan, schedule, coordinate and conduct all Contractor's 
work so as to not cause any delays to any trains. 

[Signature page follows] 
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Kindly acknowledge receipt of this letter by signing and returning to the Railway two original copies of 
this letter, which, upon execution by Railway, will constitute an Agreement between us. 

(Contractor) BNSF Railway Company 

8y:. _________ _ 8y: __________ _ 

Printed Name: ------- Name: ________ _ 

Title: _________ _ Project Engineer 

Contact Person: _______ _ Accepted and effective this __ day of 20_. 
Address: _________ _ 

City: ________ State:_ Zip: __ 

Fax: -------------Phone: ___________ _ 

E-mail: __________ _ 

F :\Projects\010-1633\Docu ments\a Iter\sliver\spec\BNSF transition property spec1.docx 
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FIGURES 

Figure l-Site Map 

Figure 2- Detailed Site Map 
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Attachment A 

laboratory Reports 
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Detection Summary 
Client: ALFRED BENESCH & COMPANY 
Project/Site: [none] 

Client Sample 10: AL S8-12 (o-a') 10/08/2011 

[Analyte Result Qualifier 

PCB-1242 173000 

Client 10: AL S8-14 10/08/2011 

Result Qualifier 

0.0302 M1R 

Arsenic 225 

Barium 200 

chromium 
- - ~ - - - ~ ~ > ~ 

20.9 

Lead 22.6 

Client 10: ALSB-15 10/08/2011 

[Analyte Result Qualifier 

PCB-1242 ---1190000 

Client 10: ALS8-16 10/08/2011 

~nalyte Result Qualifier 

PCB-1242 27000 

Client Sample 10: AL S8-16 (3-!') 10/08/2011 

[ Analyte Result Qualifier 

PCB-1016 125 

Client ID: AL S8-17 10/08/2011 

[Analyte Result Qualifier 

PCB-1242 423000 

Client 

[Analyte Result Qualifier 

PCB-1016 77.8 

Client Sample 10: AL S8-18 (0-3') 10/08/2011 

[ Analyte Result Qualifier 

PCB-1242 56800 

Client 10/08/2011 

IA~~ Result Qualmer 

PC8-"'" 111000 

Mercury 1.29 

Arsenic 24,6 

Barium 246 

RL 

63900 

RL 

0.0227 

13.6 

170 
.. 3.40 .... · 

17_0 

RL 

326000 

RL 
6390 

RL 

73_9 

RL 
63600 

RL 
---,-

71.2 

--~'"-'---~~ 

RL 

6780 

RL 

72,9 

RL 

63300 

0.109 

13.1 

1.63 

Page4of34 

TestAmerica Job 10: CUJ1112 

""----"----~--~~--"~-----

_______ L_ab_S_am--,-p_le_!!l: CUJ1112-01 

MOL Unit Oil Fac o Method Prep iy~e 

uglkg dry --woo ;:f SW8082A Total 

----~,~--~ 

Lab 10: CUJ1112·02 

MOL Unit Oil Fae 0 Method Prep Ty~e 

mg/kg dry --um ;:f SW7471B Total 

mglkg dry 3.00 J;f SW6010C Total 

mglkgdry 3.00 II SW6010C Total 

mgilig"dry " "." .. "- i-o"o' "~" SIN 6010e " - ~ -..... ~ . -.. , 
Total 

mg/kg dry 3.00 J;f SW6010C Total 

--~----

Lab 10: CUJ1112-03 

MOL Unit Oil Fae 0 MethOd Prep Type 

uglkg dry ---sOoO i:f SW8062A Total 

10: CUJ1112-04 

MDL Unit Oil Fae 0 Method Prep Type 

uglkg dry --roo i:f SW8082A Total 

Lab Sample 10: CUJ1112-05 

MOL Unit Oil Fee 0 Method Prep Type 

--um ~ SW8082A Total 

Lab 10: CUJ1112·06 

MOL Unit Oil Fae 0 Method Prep Type 

uglkg dry ---:woo ~ SW8082A 
----,-
Total 

Lab 10: CUJ1112-07 

MOL Unit DII Fee 0 Method Prep Type 

ug/kg dry --um ~ SW8082A Total 

Lab Sample 10: CUJ1112-08 

MOL Unit Oil Fac 0 Method Prep Type 

uglkgdry --roo i:f SW 8062A Total 

112-09 

MOL Unit Oil Fae 0 Method Prep Ty~e 

ug/kg dry ~i;i" SW8062A Total 

Lab ID: CUJ1112-10 

MOL Unit Oil Fae 0 Method Prep Type 

ug/kg dry ---:woo i;i" SW8082A Total 

mglkg dry 5.00 J;f SW7471B Total 

mg/kg dry 3.00 J;f SW601QC Total 

mglkg dry 3.(lti'i;1 SIN6010C Total 

TestAmer~1f/~6~'tJfrs 
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Client: ALFRED BENESCH & COMPANY 
Project/Site: [none} 

Detection Summary 
TestAmerlca Job ID: CUJ1112 

----"~~~'~--~-~-~-'---'--------:-::---'~--~----'~'--~~----'---------------

Client Sample 10: AL 58-19 (0-3') 10/08/2011 (Continued) lab Sample 10: CUJ1112-10 

I 
Analyte Result Qualifier 
Cad~~um---------- ----3~,9=3 

L
e~:~mium 33.6 

Lead 1160 

RL MOL Unit 

3,26 mglkg dry 

3.26 mglkg dry 

16.3 mgikg'dry 

---,::--:--_ Oil Fac 0 Method Prep Type 
~ ~ -=SWC::-:::60:::C1C:-oe::--- Total 

3.00 (! SW G010e Total 

3.00 i;!' SW6010C··.. Total 

Client Sample 10: AL 58-_1_9 __ ._,_-,--_1 0_'_08_'_20_1_1 _______ • _________ la_b....:""'-="_'m...!n.:,.'A_10_:_C_U_J_11_1 .. _2~.,-~_1_1_ 

I Analyte Result Qualifier 
L~pe~~~12~42~---------------- ----~40~3 

__ ~R-,,-L ___ M_O_L _U"...,lt---;__ 011 Fee 0 Method Prep Type 
00,3 --um i:i ""SWC;:-::-80:::8:::-2A~-- Total 

Client 

l-Analyte 

PCB-1242 

10: ALS8-20 10/08/2011 

Result Qualifier 
----:-4l:-::3-:COO~0 

Client Sample 10: Al S8-20 (3-S') 10/08/2011 

[

Analyte 

PCB-1242 

Result Qualifier 
----:--11:-::2 

10/08/2011 

RL MOL 
---::-:68=30=0 ----

RL MOL 

69,8 

Result Qualifier RL MOL 
::-::-::-------------- ----:-:16:-=70""'0"'"0 66200 -----

Client 

[ No Detections 

Page 50f34 

Unit 011 Fee 0 Method 

uglkg dry -:woo ~ SW 8082A Total 

~.o~ _____ 

lab Sa,!,p~! 1D:_CUJ1112-13 

Unit Oil Fee 0 Method Prep Type 

uglkgdry -----:um ~ SWB082A Total 

Lab 10: CUJ1112-14 

Unit 011 Fee D Method Prep Type 

ug/kg dry -:woo is" SW8082A Total 
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Detection Summary 
Client: ALFRED BENESCH & COMPANY TestAmerlca Job 10: CUJ1113 
Project/Site: [none] 

Client 10: ALSB-22 10/08/2011 Lab 10: CUJ1113-01 

l Analyte Result Qualifier Rl MOL Unit Dil Fae D Method Prep Type 

PC8-1242 4670 1440 ug/kg dry -w:o lY SWa082A Total 

Client 10: ALSB-22 1 Lab 10: CUJ1113-02 

Analyte Result Qualifier Rl MOL Unit DII Fae D Method Prep Type 

PCB-1242 4770 1290 uglkg dry -w:o lY SW80B2A Total 

Mercury 0.993 0.111 mglkg dry 5,00 p SW7471B Total 

Barium 196 1.66 mg/kg dry 3.00 P SW6010C Total 

chromium 
. ~ .. ~ - ~ - . mgiki dry' - - . '3.00' j;;' 'SW6010C" "ictal- ' 40.0 3.32 

Lead 2190 16.6 mglkg dry 3.00 M SW6010C Total 

--~-~---
~ __ ~~~_,,~"~_,A ~_~ '" , _ ___ ''''_'r'_'~_'''"'' 

Client 10: ALSB-22 10/0812011 Lab 10: CUJ1113..o3 

['Analyte Result Qualifier RL MDl Unit Oil Fae D Method Prep Type 

LpCB.1242 269000 69500 uglkg dry ---woo lY SW6082A Tolal 

Client 10: ALSB-23 1 10: CUJ1113-04 

~nalyte Result Qualifier RL MOL Unlt DilFac 0 Method Prep Type 

PC"e:1242 10000 1370 uglkgdry -w:o lY SWa082A Total 

Client Sample 10: AL SB-23 (3-S') Lab Sample 10: CUJ1113-05 
----~--I Analyte Result Qualifier RL MOL Unit 011 Fae D Method Prep Type 

~PC8'1242 154 71.3 uglkg dry ~lY SWa082A Total 

Client 10: ALSB-24 0/08/2011 Lab 10: CUJ1113·06 

I ~;42-- Result Qualifier RL MDL Unit OIlFac D Method Prep Type 

50600 6780 ug/kg dry --:um ~ SW8062A Total 
L 

Client 1 10: CUJ1113-07 

[' Analyte Result Qualifier RL MOL Unit on Fac D Method Prep Type 

LpCB-1242 120 71.5 uglkg dry ~lY SW8082A Total 

Client 10: ALSB-25 Lab 10: CUJ1113-08 

Analyte Result Qualffier RL MDL Unit DII Fac D Method Prep Type 

PCB·1242 251000 69200 uglkg dry ---woo lY SW 80B2A Total 

Mercury 0.230 0.0233 mglkg dry 1,00 " SW 74718 Total 

Barium 248 174 mg/kg dry 3.00 M SWaG10C Total 

chromium 25,9 3.49 mglkgdry' 3,00 'i:! SW6010C Toial 

Lead 2160 17.4 mglkg dry 3.00 Q SW6010C Total 

Client 10: ALSB-25 Lab 10: CUJ1113-09 

[Analyte Result Qualifier RL MDL Unit DilFac D Method Prep Type 

PCB-1242 149 74.1 uglkg dry ~ lY SW8082A Total 

Client Sample 10: AL 5B-26 (0-3') 10/08/2011 Lab Sample 10: CUJ1113-10 
.. ~_~~ __ ===~~~o/~ 

Page 4 of 63 
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Detection Summary 
Client: ALFRED BENESCH & COMPANY TestAmerica Job ID: CUJ1113 
Project/Site: [none] 

Client ID: ALS8-26 10: CUJ1113-10 

I Analyte Result Qualifier RL MOL. Unit 011 Fae 0 Method Prep Type 

_PCB-12M 1210 326 ug/kg dry ----s:oo <T SW 8062A 'rotal 

-"~-~,-~-~-, 

Client 10: AL S8-26 10/08/2011 ...... _L~~~~.Pl!~I.e: CUJ_!!~~~.1~ 

[Analyte Result Qualifier RL MOL Unit Oil Fac 0 Method Prep Type 

PCB-l01S 141 71.7 U9/k9 dry ~(i" SW8082A Total 

~.---~.~ 

Client 10: AL S8-27 10/08/2011 Lab 10: CUJ1113-12 

r-Analyte Result Qualifier RL MOL Unit OilFac 0 Method Prep Type 

PCB-1242 
,--""-~----

99200 67500 uglkg dry ----rooo (i" SWB082A Total 

Client 10: AL S8-27 10/08/2011 Lab 10: CUJ1113-13 

[ No Detections 

Client 10: ALS8-28 10/08/2011 Lab 10: CUJ1113-14 

[Analyte R.sult Qualifier RL MOL Unit Oil Fac 0 Method Prep Type 

PCB-1242 429000 66300 uglkg dry ----rooo (i" SW 8082A Total 

Client Samp!!J!?: AL S8-28 (3-6') 10/08/20~~~~. Lab Sample 10: CUJ1113-1.~ 

r Analyte Result Qualifier RL MOL Unit Oil Fac 0 Method Prep Type 

LPCB-1242 598 72.1 ug/kg dry ~1:i SW8082A Total 

-~--

Client 10: AL SB·29 10/08/2011 Lab 10: CUJ1113-16 

[Analyte Result Qualifier RL MOL Unit 011 Fac 0 Method Prep Type 

PCB.1254 417 66.7 uglkg dry ~;:;- SW8082A Total 

Client 10: ALS8-29 10/08/2011 Lab 10: CUJ1113·17 

[Analyte Result Qualifier RL MOL Unit Oil Fac 0 Method Prep Type 

PCB-1242 202 70.9 ugikg dry ~;:;- SW8082A Total 

Client ID: ALSB·30 10/08/2011 Lab 10: CUJ1113·18 

Analyte Result Qualifier RL MOL Unit OilFac 0 Method Prep Type 

n-Butylbenzene 67.6 19.3 uglkg dry --:wiD ;:;- SW8260B To1a! 

Ethylbenzene 53,5 19.3 Uglkg dry 1.00 J;> SW8260B Total 

Naphthalene 101 CIN 96.6 uglkg dry 1.00 J;> SW8260B Total 

1,2:4-Trimethylbenzene 405 19_3 uglkg dry 1.00 J:! swa26oB· To1al 

Xylenes, total 362 56.0 uglkg dry 1.00 J;> SW8260B Total 

I PC8-1242 1490000 328000 uglkg dry 5000 p SW80B2A Total 

Client 10: AL 58·30 10/08/2011 Lab 10: CUJ1113·19 

[Analyte Result Qualifier RL MOL Unit Oil Fac 0 MethOd Prep Type 

PCB-1242 64.0 72.0 uglkg dry ~1:i SW8082A Total 

Client 10: AL S8-31 10/07/2011 Lab CUJ1113-20 

Page 5 of 63 TestAmer~cro~Eff!lHf1alls 
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Client: ALFRED BENESCH & COMPANY 
Project/Site: [none] 

lA"'~ Mercury 

Barium 

Chromlum 
Lead 

Detection Summary 

Result Qualifier RL MOL 
0.611 0.0434 

254 1.63 

43.9 3.25 

857 16.3 

Page 6of63 

TestAmericaJob ID: CUJ1113 

Lab Sample 10: CUJ11 ~3-20 

Unit Oil Fac 0 Method Prep Type 

mglkgdry ----um ~ SW7471B Total 

mg/kg dry 3.00 J;1 SWa010C Total 
mglkg dry 3.00 J;1 SWaOiOC Total 
mg/kg dry 3.00' .~ SW6010C .... Total 
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Detection Summary 
Client: ALFRED BENESCH & COMPANY 
Project/Site: [none] 

[

Analyte Result Qualifoer 
~PC~~~12~4~2--~---------------- ----~3~92~0 

-----~~~~>-->~----» 

Client Salnolle 10: AL S8-33 

f
Ana,yte 

n-Butylbenzene 

I 
sec-Butylbenzene 

Elhylbenzene 

j Isopropylb;'nzene 

I 
p-Isopropyltoluene 

, n-Propylbenzene 

11.2:4-Tn'nieihylbenzen'e ' 

! 1.3,5-Trimelhylbenzene 

i Xylenes, lotal 

LpCB-1242' . 

10107/2011 

Result Qualifier 
---~22~0 

114 

35.0 

48.0 

105 

103 
..... "'6a:9' 

48.0 

93.8 

8890 

~~ient Sample 10: AL S8-35 (3-S') 

Analyte Result Qualifier 

cl,;.~5i~OrOOfuer;---------- -----~88=7 

Ethylbenzene 

Toluene 

1,2.4-Trimelhylbenzene 

Xylenes, total 

Cresol(s} - REl 

4-MethylphEllioi(p.:CreSOI) ~ RE1 

Client SanU'lle 10: AL S8-36 

Analyte 

Mercury 

Barium 

Cadmium 

Chromium 

Lead 

408 

11400 

531 

1700 

182000 

182000 

10/07/2011 

Result Qualifier 
-----O::c.7=84C7 

221 

3.65 

34.6 

602 

Client Sample 10: AL S8-36 (3-S') 10/07/2011 

[

Analyte 

PC~1242 

Client S<>lrnnll ... 

[

Analyte 

PC~1242 

Client 

[

Analyte 

PCB-1242 

Client ,.,,,,,nn,, ... 

Result Qualifier 
------;;1:::79:-::0 

1 

Result Qualifier 
-----::8-=-34::-::0 

Result Qualifier 
---""28::-::9 

TestAmerica Job ID: CUJ1114 

Lab .!':"'ll'I"Inll ... 10: CUJ1114"()1 

RL MOL Unit Oil Fac 0 Method Prep Type 
-----.1~31~0 ------- -uWk~g-'d~-- ~ 'it -=sw=-=-SO=e=-2A-:------ Total 

Lab ,..",",n"·IO: CUJ1114-02 

RL MOL Unit 011 Fae 0 Method Prep Type 
----:20::3-=.7 ------ -ugl-;;kg-----:d~---- ~ 'it ""SW:-:-:-:-S27:S:-=cOB=---- Total 

23.7 uWkg dry 1.00 t:! SW 8260B Total 
23] 

23.7 

23.7 

23.7 

23.7-
23.7 

71.1 

1380 

ug/kg d~ 1,00 " SW S2609 Total 
.. 'U9tkg 'dry" ...... '1:0'0" ii' SW 82608' Total 

uglkg dry 100 t:! SW 82608 Total 

ug/kg dry 1,00 t:! SW B260B Total 

uglkg'dry 1.00 p" SW B260i:i"'" -- Toial 
uglkg d~ 1.00 ~ SW 82608 Total 

uglkg d~ 1.00 ~ SW 8260B Total 
ug/kg dry .......... 20.(1 . p' . SW aosiA" ..... Toial 

Lab Sample 10: CUJ1114-03 

---:C2::-:~ ___ M_O_L -~;-;;/:-9-;d~---- 011 ::~ ~ ;:;';W:;-;eth:-;::8:::::::~OB;:;---- ;: Type 

261 uglkg dry 100 ~ SW 8260B Total 

261 uglkg d~ 100 " SW 8260B Total 
261 uglkg d~ 100 ~. Sw 8260B Total' 

783 ug/kg d~ 100 ~ SW B260B Total 

32900 uglkgd~ 10.0 t:! SW8270D Total 

32900 uglkg d~ 10.0 t:! siN 82700 Total 

Lab 10: CUJ1114-04 

--C::-0.-;-1R1::-:::L9 ____ M_O_L _un...,It:--:-__ Oil Fee 0 ;:;,Me::;t-:;-hod==--___ Prep Type 
mg/kg d~ -s:Oo 'it SW7471B Total 

1.79 mglkg d~ 3.00 t:! SW6010C Total 

3.58 mg/kg d~ 3.00 t:! SW SOi0C Total 

3.58 mglkg d~ 3.00 ~ > sW 0010(; Total 

17,9 mglkg d~ 3.00 " SW SOi0C Total 

Lab Sample 10: CUJ1114"()5 

RL MOL Unit Oil Fae 0 Method Prep Type 
----:;:5S:-:-3 ------ -ug-;;Ik-g-'d~-- -ru 'it ""SW--:-:-:"SO""S-::-2A:---- Total 

Lab S:ll'Ytnle 10: CUJ1114"()S 

RL MOL Unit Dil Fac 0 Method Prep Type 
----:-17:33C70 ----- -ug"7./k-g-:-d~--- ~ l:f SWii082A----- Total 

SAlmnlle 10: CUJ1114-07 

RL MOL Unit 011 Fac 0 Method Prep Type 
~--;7=O."""1 ------ -ugl""'k-g-:d~-- ~ 'it ;:;,sw:;:-;-:-aO:::::S::::2A-:---- Total 

""''''"'"'''10: CUJ1114·08 

Page 4 of 65 
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Detection Summary 
Client ALFRED BENESCH & COMPANY 
ProjectfSite: [none] 

Client ID: ALSB-39 

Analyte Result Qualifier 
~M-er~cu~~-------------------- ------1-.9~7 

Barium 275 

Cadmium 4.14 

Chromium 39.3 

Lead 1590 

[ No Detections 

Client 

l
Analyte 

Acetone 

p.lsopropyltoluene 

Naphthalene 

1,3,5-Trimelhylbenzene 

Result 

529 

169 

537 

102 

Qualifier 

CIN 

Result Qualifier 
~~~------------------ ----~1714~0 

Client 

rAA.~ Result Qualifier 

1.2,4-Trtmethylbenzene 62.0 

Xylenes. total 72.2 

Mercury 1.12 

Barium 281 

, Cadmium 7,03 lc'-' 307 

Lead 1470 

Silver 70.4 

Client ID:ALSB-44 

[Analvte Result Quailfier 

1,2,4-Trimethylbenzene 286 

RL MOL 
---0.-10-'-2 -----

1.69 

3.38 
3.38 

16.9 

RL 

233 

23.3 

116 

23.3 

MOL 

Unit 

mglkg dry 

mglkg dry 

mglkg dry 

'mglkg dry 

mglkg dry 

Unit 

uglkgdry 

uglkgdry 

uglkg dry 

uglkg dry 

RL MOL Unit 

342 

RL MOL Unit 

20.6 uglkg dry 

61.7 uglkgdry 

0.113 mgll<g dry 

1.69 miJ!kgdry 

3.38 mgll<gdry 

3.38 mglkg dry 

16.9 mglkg dry 

3.38 mglkg dry 

RL MOL Unit 
---262 uglkg dry 

Page 5 of 65 

TestAmerica Job 10: CUJ1114 

Lab 10: CUJ1114-08 

Oil Fae D Method Prep Type 

--s:oo i:! SW74718 Total 

3.00 J;i SWS010C Total 

3.00 « SW6010C Total 

3.00 « SW5010C TOial 

3.00 .;t SW5010C Total 

Lab 10: CUJ1114-10 

Oil Fee D Method Prep Type 

--:roo l:1 SWB260B Total 

1.00 J;i SW82S0B Total 

1.00 '" SW6260B Total 

1.00 iiSW8260B' Total 

Lab 10: CUJ1114-11 

DifFee 0 Method Prep Type 

--s:oo i:! SW8082A Total 

Lab 10: CUJ1114-12 

Oil Fae 0 Method Prep Type 
--uJi)i:! SWB260B Total 

1.00 '" SW82608 Total 

5.00 « SW74718 Total 

3.00 « SW6010C Total 

3.00 ;:; SW6010C Total 

3.00 l:> SW6010C Total 

3.00 ;:; SW6010C Total 

300 .;t SW6010C Total 

114-13 

Oil Fee 0 Method Prep Type 

----:uiO l:1 SW82608 Total 
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Detection Summary 
Client: ALFRED BENESCH & COMPANY 
Project/Site: [none] 

Client Sample 10: AL SB-47 (0-3') 10/08/2011 

[

Analyte 

PCB-1242 

R&sult Qualifier 
-------------- --~1~07~0~O 

TestAmerica Job 10: CUJ1116 

Lab Sample 10: CUJ1116-01 

Rl MOL Unit Oil Fac 0 Method Prep Type 
----::2::::65:::0 ------- -ugl-::k-g-;dry-- ----:4ii:o ~ :::::SW==-80=82A:::-:--- Total 

------------- ----------------- ------«<~~-

Client 

[

Analyte 

PCB-1242 

10: ALSB-48 10/08/2011 

Result Qualifier 
----:-13=8:70 

Client Sample 10: AL S8-50 (0-3') 10/07/2011 

Analyte 

Arsenic 

Barium 

CadmlUm< 

Chromium 

Lead 

Client 

[

Analyte 

PCB-1242 

Result Qualifier 

-:r:79 
14.8 

734 

8.38 

175 

1780 

Result Qualifier 
----:-a7::c2~O 

Lab 10: CUJ1116-02 

RL MOL Unit Oil Fac 0 Method Prep Type 
----=-34=-=3 ----- -ugl-::k-g-:dry-- ----s:oo ~ ::::SW~80::C:BC:-2A:---- Total 

Rl 
---o:m 

13<6 

1.70 

3.40 

3AO 

17.0 

RL 

1360 

Lab Sample 10: CUJ1116-03 

MDl Unit Oil Fac 0 Metflod Prep Type 
---- -m~g/;;-kg-d:-ry-- ----s:oo ~ ::::SW=747.:7~1B::---- Total 

mglkg dry 3<00 J;f SW S010C Total 

mglkg dry 3.00 II SW S010e Total 

. m9/kg dry . . ioc) . !:t' . SW 6010C' 'rotSl 
mg/kg dry 3.00 II SW 6010C Total 

mglkg dry 3.00 II SW S010C Total 

Lab ""<1 ,m ... "<> 10: CUJ1116-04 

MDL Unit Oil Fac 0 Method Prep Type 
---- -ugl-::k-g-:d-ry--~ ~ ::::::SW-:;-:cSO::S:::c2A;---- Total 

::'~<'I,._'!"'~IO:,::::.A~L:.::S~B~-5~3~~~1~0/~O~8/~2~01~1 _____________ -'L~a~b~~~I~O~: ~C~UJ1116-05 

~Analyte 
LPCB-1242 

Client 

~ Analyte I n-Bulylbenzene 

I 
Ethylbenzene 

! n-Propylbenzene 

! Toluene 

! 1,2,4-Trlmethylbenzene 

I Xylenes, total 

Mercury 

Arsenic 

Barium 

Cadmium 

Chromium 

Lead 

Result Qualifier 
- ,~--.--- --""100""0"'0~0 

Result Qualifier 
---=30::-:;"< 1 H2 

150 H2 

26.5 H2 

96.5 H2 

284 H2 

1100 H2 M1 
<2.35< 

21.4 

302 

4.85 

98<8 

1120 

Client Sampl_~J~_AL SB·58 (0-3') 10/06/2011 

Result Qualifier 
~~----------------- ---1~.0=7 

Arsenic 

Barium 

Chromium 

Lead 

2M M1 

176 
i5.2 < 

101 

RL MOL Unit Oil Fac 0 Method Prep Type 

68100 ------ -uglk-"-g-:d-ry-- --woo ~S ;:;;w-:;-:cso=a:::c2A;---- Total 

Lab 10: CUJ1116-06 

RL MOL Unit Oit Fac 0 Method Prep Type 
--~2::::1-::.8 ----- -ug-=/k-g-:d-ry-- --uiO ~ -=SW:-::=S::::2SO::OS=--- Total 

2L8 uglkg dry 1.00 II SW 8260B Total 

21.8 uglkg dry 1.00 u SW 8260S Total 

21.8 uglkg dry HO < ii < sw 8260B Total 

21.8 uglkg dry 1.00 II SW 82608 Total 

65.5 uglkg dry 1 <00 II SW 82608 Total 

0.115 'm9lkQdry '5.00i:> <$W74718 Total 

13.8 mglkg dry 3.00 II SW6010e Total 

1,73 mglkg dry 3.00 P SW6010C Total 

3.45 mglkg dry 3.00 l;l SW S010C Total 

3.45 mglkg dry 3<00 P SW6010C Total 

17.3 mglkg dry 3<00 U SW GOlDe Total 

RL 

0.107 

14.2 

1.77 

3.55 

17.7 

Page 4 of 60 

MOL Unit 
-m-glkg=--d:-ry--

mglkg dry 

mg/kg dry 

m9/kg< dry 
mglkg dry 

lab Sample 10: CU~_1116-07 

011 Fac 0 Method Prep Type 

---s:oo r,; ""SWc:=747.:7""1S:::---- Total 

3.00 U SW6010e Total 

3<00 l;l SW 6010C Total 

3.00 P <SW6010C Totaf 

3<00 U SW6010C Total 
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Detection Summary 
Client: ALFRED BENESCH & COMPANY TestAmerica Job 10: CUJ1116 

ProjectfSite: [noneJ 

Client 10: ALS8-58 10/06/2011 Lab 10: CUJ1116-08 

r No Detections 
L 

10: AL 58-59 10/06/2011 Lab 

[Analyte Result Qualifier RL MOL Unit CrtFac 0 

PCB':1254 865 346 uglkg dry ---s:oo i;i" SW8082A Total __ ~_~o_ 
Client Sample 10: AL 58-60 (0-3') 10/08/2011 Lab Sample 10: CUJ1116-10 

[A""~ Result Qualifier RL MOL Unit 011 Fae D Method Prep Type 

Acetone 508 L1 S2 244 uglkg dry --uiO i;i" SW82608 Total 

PCB-1242 9710 1580 uglkg dry 20.0 " SWS082A Total 

.~~---'".-".--~-~-... ~~-~~-~-~-,---~~---~-
Client 10: AL 58-52 10/07/2011 Lab 10: CUJ1115-11 

Analyte Result Qualifier RL MOL Unit 011 Fae 0 Method Prep Type 

Mercury 000538 0.0269 mglkg dry --uiO i;i" SW7471B Total 

Arsenic 20.1 R 16.2 mg/kg dry 3.00 .;t SW6010C Total 

Barium 288 2.02 mglkg dry 3.00 >:< SW6010C Total 

ChrOmium' 23.7 4.04 'm9Jkg drY . 3.00 " SWS010C Toial 

Lead 194 20.2 mglkgdry 3.00 J:l' SWS010C Total 

Client Lab 10: CUJ1116-12 

~nalyte Result Qualifier RL MOL Unit Oil Fae D Method Prep Type 

1.2.4-Trtmethylbenzene 57.0 23.1 uglkg dry --:uiO i;i" SW8260B Total 

Client 10: AL-DUP-Metal-1 Lab 10: CUJ1116-13 

lM~ 
Result Qualifier RL MOL Unit Oil Fae 0 Method Prep Type 

Mercury 0.886 0.120 mglkgdry ---s:oo ;:; SW 7471 B Total 

Barium 398 1.81 mglkg dry 3.00 J:l' SWaOl0C Total 

Chromium 65.0 3.61 mglkg dry 3.00 l:> SWS010C Total 

Lead 717 18.1 mglkgdry 03.00 J:l'SW6010C 'rotal 

Client 10: AL·OUP·Metal·2 Lab 10: CUJ1116·14 

Result Qualifier RL MOL Unit 011 Fae 0 lViethod Prep Type 

1.05 0.114 mglkgdry ---s:oo i;i" SW 7471 B Total 

Barium 275 1.71 mglkgdry 3.00 J:l' SW6010C Total 

Cadmium S.22 3.42 mglkgdry 3.00 J:l' SW6Gl0C Total 

Chromium 57.2 3.42 0mgikgdry 0 '3:0'0' ii 'SW6010C Total 

Lead 1230 17.1 mglkg dry 3,00 J:l' SW6010C Total 

Page 50f60 



Exhibit A

Detection Summary 
Client: ALFRED BENESCH & COMPANY 

ProjectJSlte: [none] 

Client 10: AL-OUP-PCB 110/08/11 

[

Analyte Result Qualifier 
=PC~B~.~12~42~---------------- ---~35=3700~O 

Client Sanmle ID: AL-OUP-PCB 2 10/08/11 

[

Analy1e Result Qualifier 
~PC~~~12~42~---------- -----~4~n~O 

TestAmerica Job iD: CUJ1287 

10: CUJ1287-01 

RL MOL Unit Oit Fac D lliethod Prep Type 
-"'---'6:-:-37::-:0=0 ----- -uglk-::-g-:dry--- ------rooo "is ;;;SW~80;::;;6C;::2A-;---- Tolal 

RL MOL Unit Oil Fac 0 Method Prep Type 
---;1~51c-O ---- -Ug/i<-=-g-:d-ry--- -zo:o i;! ;;;SW~80;::;;aC;::2A-;---- Total 

Page 4 of 15 
TestAmericaZCildar Falls 

1020/2011 
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Detection Summary 
Client: ALFRED BENESCH & COMPANY 
Project/Site: [none] 

Client .:"li::llrnnll~ 10: AL SB-14 10/08/2011 

[

Analyte Result Qualifier 
T::::C"'L-=PC;:Ext:-:-ra-cti::"-·on--::::T-em-p-.7.M""in-:-im-u-m--- ----:2,-,1-:-.0 

TCLP Extraction Temp. Maximum 24.0 

Lead iAnalyt& 

TCLP Extraction Temp. Minimum 

LTCLP Extraction Temp. Maximum 

Client 10: ALSB-44 

TestAmerica Job 10: CUJ1875 

Lab 10: CUJ1875-01 

RL MOL Unit Oil Fac 0 Method Prep Type 
---- ---- :c:·C;:-----~ - -=-SW"""""I-31-'--- TCLP 

'C 1.00 SW 131' TCLP 

RL 

0.100 

MOL Unit 
---- -m~g/~L---

'C 

'C 

RL MOL Unit 

Oil Fac 0 
--um -

1.00 

1.00 

Oil Fac 0 

Method Prep Type 

SW6010B TCLP 

SW 1311 TCLP 

SW 1311 TCLP 

10: CUJ1875-03 

Method Prep Type ----
SW6010B 1.00 TCLP l

Ana lyle 

Lead 
--~~ ---- ---~0.~10~O ------ -~---

TCLP Extraction Temp. Minimum 

TCLP Extraction Temp. Maximum 

Client 10:AL 

l
r~:t 

TCLP Extraction Temp. Minimum 

TCLP Extraction Temp. Maximum 

Result Qualifier 
----O::"C.2=o:::-S 

21.0 

24.0 

'C 
'C 

RL MOL Unit 
---70.7.10~O ------ -m-~~L---

'C 

'C 

Page 4 of 20 

1.00 

1.00 

Oil Fac D 
--um -

1.00 

1.00 

SW1311 TCLP 

SW 1311 TCLP 

CUJ1875-04 

Method Prep Type 

SW6010B TCLP 

SW1311 TCLP 

SW1311 TCLP 

TestAmerica Cedar Falls 
11/4/2011 
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Attachment B 

The following information is to be submitted with your bid. Attach your response to the 
Response Attachment Section of your E-Bid. 

A. List of proposed subcontractors 

B. Qualifications of proposed subcontractor 

C. Detailed schedule (preferable by trade or specification section) 

D. Confirmation of railroad liability insurance (provide carrier name) 

E. Staffing plan with estimated hours for each person (prime or lead contractor) 

F. Qualifications and background of Project Manager 

G. Past project references with contact information 

H. Similar project experience information 

I. History of company/financial stability and ability to complete this project on time 
and on budget (current workload and availability of key staff) 

J. Confirm that bid contains all construction contingency costs. 
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~ 
iii 
Q. 

'" ~ ... 
jl 
< 
iii c: 
% 
:: BNSF Transfer Property 

o 75 150 300 

?: Scale in Feet 
a Approximate Alter Property Boundary Lancaster County 2010 HI-Res Aerial 

(!)I~~==~~~==~~==;:=.;.J l'? .., 

~ PROJECT: 010-1633 BNSF TRANSFER PROPERTY 0\. OLSSON FIGURE I ORAWNBY: RD LINCOLN, NEBRASKA "","","U'''"lon, 
D: DATE: NDecember 3, 2011 r,!.!-~OOt .. OOII ~ ::~::~ ..... O'l~~ ~~~==~~-L ______________ ~~~~~~~~ ASSOCIATES 1 
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1" 40' 

0' 20' 40' 
SCALE IN FEET 

REMOVE rCNCE AND POSTS (TYPICAL FOR ALL POSTS) 

RMROAD TRACKS 

FENCE POSTS 
TO BE REMOVED 

/ 

- PROPERTY BOUNDARY 

TO BE 
PROJECT 

\\\\\\\\\\\\\ DEMO HATCH 

NEW CHAIN LINK FENCE 
TO BE INSTALLED ON 
PROPERTY BOUNDARY 

REMOVE FENCE AND POSTS 

fSJA 

BNSF TRANSFER PROPERTY 
LINCOLN, NEBRASKA· O\OLSSON 

ASSOCIATES 

PCB >50 PPM 

PCB <50 PPM 

HOT SPOT A 
1 O'xl 0' TO 10' DEPTH 
0-3' PCB < 50 PPM 
3-6' PCB> 50 PPM 
6-10' PCB < 50 PPM 

HOT SPOT B 
1 O'xl 0' TO 7' DEPTH 
0-3' PCB < 50 PPM 
3-7' PCB > SO PPM 

1111 Uncoln Ma!I,SuIta 111 
P.O. Sox 84606 f-c...:.::.=--l 
UnCCln, NE 68501-4608 
TEL 402.474.6311 
FAX 402.474,$160 
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Addendum #1 
Alter Sliver Remediation for 

West Haymarket JPA 
Bid No. 11-268 

Addenda are instruments issued by the City prior to the date for receipt of offers which will 
modify or interpret the specification document by addition, deletion, clarification or correction. 

Please acknowledge receipt of this addendum in the space provided in the Attribute Section. 

Be advised of the following changes and clarifications to the City's specification and bidding 
documents: 

1. A pre-bid conference will be held Wednesday, December 14, 2011 at 2:00 p.m. in 
the Purchasing Office, 440 So. 8th St., Suite 200, lincoln, NE. All interested 
contractors are strongly encouraged to attend. 

2. BNSF Requirements have been attached to this addendum. 

3. When responding to Attachment B, also include in your response what your 
experience with PCB clean-up and give examples of such. 

All other terms and conditions shall remain unchanged. 

Dated this 8th day of December, 2011. 

Vince M. Mejer 
Purchasing Agent 
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STRUCTUl(E EXCAVATION AND BACKFaL 
Section 04100 

Figure 04100-1 

Zone ofInt1uence 

2. Protective shoring sbaIl be. designed and coDStructed, in accordance with the 
Bugineers approval. hmoval ofprotective shoring shall be in accordance with 
the project: pl8DS and the Engineer's approval 

:3. Protective shoring shall be CODfltrocted of cmgineeIed sUuctumI. components 
consisting of timber. standard steel sheet pile sections. structmal steel sections, 
cylindrical metal sbeDs or COUlbination of the above. 

4. Tho Contractor shall submit drawiDgs and desip. calcu1atiOll8 showing the 
proposed design. method of constructi.on, removal, as well as other details left 
opeD to choice ad not tully detailed on the plans. These cha.wiDgs and design 
computations, stamped by a liceDlltld professional or struct:c.nl eqineer in the 
state wbOle the WOIk is to be done. shall be submitted to the Engineer and 
approved prim to the start of constNetion. This approval shall not relieve the 
C01l1r:aotor of respcmsibility for the protective shoring. 

S. Design of protective shoring shall coDSicier Cooper E 80 live load surcharge for 
ox.ca:vatiODS at\jacent to rail:mad tram. Refer to tho AI.EMA Manual for 
Railway Engineering. Chapter 81 Part 20 for methods to detemUnll kteral pressure 
values for railroad surcharge loading. 

6. A safety factor of one and one half (1.5) shall be used in the design of temporary 
promctive shoring. A safety factor of two (2.0) shall be used in the design. of 
plmDlllent protective shoring. 

04100-2 
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Addendum #2 
Alter Sliver Remediation for 
West Haymarket JPA 
Bid No. 11-268 

Addenda are instruments issued by the City prior to the date for receipt of offers which will 
modify or interpret the specification document by addition, deletion, clarification or correction. 
Please acknowledge receipt of this addendum in the space provided in the Attribute Section. 
Be advised of the following changes and clarifications to the City's specification and bidding 
documents: 

1. The BNSF Guidelines for Temporary Shoring (10-25-04) and the General Shoring 
Requirements dated 5-6-03 shall be applied to determine the proper shoring 
requirements for the project (Attachment 1). A copy of the General Shoring 
requirements was provided to each bidder in attendance at the Pre-Bid Meeting on 
December 14, 2011. 

2. Contractor shall supply a cost for shoring compliant with the BNSF General Shoring 
Requirements dated 5-6-03 for Zone A and for Zone B. 

3. The Bid Proposal Sheet is amended to reflect changes as discussed during the Pre-Bid 
meeting on December 14, 2011 (Attachment 2). 

4. Contractor must comply with City of Lincoln Standard Specification Chapter 2-Earthwork, 
2.11-Cold Weather Construction and with BNSF Embankment requirements regarding 
frozen soil. All costs associated with this specification are subsidiary to Soil 
Replacement and Compaction (bid item 11). 

5. City of Lincoln General Provisions and Requirements, Chapter 2 Earthwork, Article 2.08 
Embankment (A) - Replace paragraph 5 of the specification with BNSF Geotechnical 
Requirements for Embankment and Subgrade Construction (Attachment 3). 

6. Additional Contact Information: 

Clean Harbors- Robert Neuman 312-402-5356 

All other terms and conditions shall remain unchanged. 
Dated this 16th day of December, 2011. 
Vince M. Mejer 
Purchasing Agent 
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Attachment #1 

B NSF Guidelines for Temporary Shoring (10-25-04) 

BNSF General Shoring Requirements (5-6-03) 
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GUIDELINES FOR TEMPORARY 

SHORING 

"CALL BEFORE YOU DIG!" 
1-800-533-2891 

ASSISTANT DIRECTOR STRUCTURE DESIGN 
4515 KANSAS AVE 

KANSAS CITY, KS 66106- I 124 

BUILDING AMERIC~· 

"CALL BEFORE YOU DIG!" 
1-800-336-9193 

OFFICE AVP ENGINEERING - DESIGN 
1400 DOUGLAS ST. STOP 0910 

OMAHA, NE 68179-0910 

GUIDELINES FOR TEMPORARY SHORING Published October 25, 2004 
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GUIDELINES FOR TEMPORARY SHORING 

1. SCOPE 

The scope of these guidelines is to inform public agencies, design engineers, contractors and 
inspectors of current Railroad standards and requirements concerning design and construction of 
temporary shoring. 

1. The term Railroad refers to the Burlington Northern & Santa Fe Railway (BNSF) and/or the Union 
Pacific Railroad (UPRR). The term Contractor is defined as any party gaining access to work on 
Railroad right-of-way or other Railroad operating locations. 

2. These guidelines are provided as a reference and may not be taken as authority to construct 
without prior review and written approval of the Railroad. These guidelines supersede all previous 
guidelines for temporary shoring and are subject to revision without notice. 

3. These guidelines supplement the current, American Railway Engineering and Maintenance-of-Way 
Association (AREMA) Manual of Recommended Practice. The 2002 AREMA Manual was utilized 
in developing this guideline. The AREMA Manual is available from: 

American Railway Engineering and Maintenance-of-Way Association 
8201 Corporate Drive, Suite 1125 
Landover, MD 20785-2230 
Phone: (301) 459-3200 
FAX: (301) 459-8077 
www.arema.org 

4. The specific requirements for temporary shoring addressed in this document shall be followed for 
all locations where the Railroad operates, regardless of track ownership. 

5. Any items not covered specifically herein shall be in accordance with the AREMA Manual and 
subject to the review and approval of the Railroad. Where conflicts exist, the most stringent 
specification should be applied. 

6. All excavations shall also be governed by Railroad requirements, Federal, State and Local laws, 
rules, and regulations concerning construction safety. 

7. Safe rail operations shall be required for the duration of the project. All personnel, railroad tracks 
and property shall be protected at all times. 

8. To expedite the review process of the temporary shoring plans, drawings submitted by the 
Contractors are required to adhere to the project specifications, AREMA and other Railroad 
requirements. 

2. GENERAL CRITERIA 

The Contractor must not begin construction of any component of the shoring system affecting the 
Railroad right-of-way until written Railroad approval has been received. 

1. All excavations shall be in compliance with applicable OSHA regulations and shall be shored 
where there is any danger to tracks, structures or personnel regardless of depth. 

GUIDELINES FOR TEMPORARY SHORING, Published October 25,2004 
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2. The Contractor is responsible for planning and executing all procedures necessary to construct, 
maintain and remove the temporary shoring system in a safe and controlled manner. 

3. Emergency Railroad phone numbers are to be obtained from the Railroad representative in charge 
of the project prior to the start of any work and shall be posted at the job site. 

4. The Contractor must obtain a valid right of entry permit from the Railroad and comply with all 
Railroad requirements when working on Railroad property. 

5. The Contractor is required to meet minimum safety standards as defined by the Railroad. 

6. All temporary shoring systems that support or impact the Railroad's tracks or operations shall be 
designed and constructed to provide safe and adequate rigidity. 

7. The Railroad requirements, construction submittal review times and review criteria should be 
discussed at the pre-construction meeting with the Contractor. 

8. A flagman is required when any work is performed within 25 feet of track centerline. If the Railroad 
provides flagging or other services, the Contractor shall not be relieved of any responsibilities or 
liabilities as set forth in any document authorizing the work. No work is allowed within 50 feet of 
track centerline when a train passes the work site and all personnel must clear the area within 25 
feet of track centerline and secure all equipment when trains are present. 

9. Appropriate measures for the installation and protection of fiber optic cables shall be addressed in 
the plans and contract documents. For specific Railroad requirements and additional information 
refer to: 

www.bnsf.com or call 1-800-533-2891. 

www.uprr.com. call 1-800-336-9193 or refer to UPRR Fiber Optic Engineering, Construction and 
Maintenance Standards. 

10. Relocation of utilities or communication lines not owned by the Railroad shall be coordinated with 
the utility owners. The utility relocation plans must then be submitted to the Railroad utility 
representative for approval. The shoring plans must include the correct contact for the Railroad, 
State or Local utility locating service provider. The Railroad will not be responsible for cost 
associated with any utility, signal, or communication line relocation or adjustments. 

3. CONTRACTOR RESPONSIBILITIES 

The Contractor shall be solely responsible for the design, construction and performance of the 
temporary structure. (AREMA 8.28.1.3) 

1. The Contractor's work shall in no way impede the train operations of the Railroad and must be 
coordinated with the local Railroad operating department. 

2. The Contractor shall develop a work plan that enables the track(s) to remain open to train traffic at 
all times. 

3. The Contractor shall comply with all State and Federal Laws, county or municipal ordinances and 
regulations which in any manner affect the work. 

4. All removed soils will become the responsibility of the Contractor and shall be disposed of outside 
the Railroad right-of-way according to the applicable Federal, State and Local regulations. 

5. The Project Engineer and the Contractor shall evaluate the quality of materials furnished and work 
performed. 
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6. The Contractor is responsible to protect the Railroad ballast and subballast from contamination. 

7. The Contractor must monitor and record top of rail elevations qnd track alignment for the duration 
of the project. The movement shall be within the limits defined in Table 1, Deflection Criteria on 
page 10. Displacements exceeding the limits defined in Table 1 must be immediately reported to 
the Railroad. All work on the project must stop and the Railroad may take any action necessary to 
ensure safe passage of trains. The Contractor must immediately submit a corrective action plan to 
the Railroad for review and approval. The Railroad must review and approve the proposed repair 
procedure. The repair must be inspected by the Railroad before the track can be placed back in 
service. 

8. Any damage to Railroad property such as track, signal equipment or structure could result in a train 
derailment. All damage must be reported immediately to the Railroad representative in charge of 
the project and to the Railroad Manager of Track Maintenance (MTM). 

4. INFORMATION REQUIRED 

Plans and calculations shall be submitted, signed and stamped by a Registered Professional Engineer 
familiar with Railroad loadings and who is licensed in the state where the shoring system is intended 
for use. Shoring design plans and calculations shall be in English units. If Metric units are used, all 
controlling dimensions, elevations, design criteria assumptions, and material stresses shall be 
expressed in dual units, with English units to be in parentheses. Information shall be assembled 
concerning right-of-way boundary, clearances, proposed grades of tracks and roads, and all other 
factors that may influence the controlling dimensions of the proposed shoring system. See section 10 
for additional requirements. 

1. Field Survey. 

Sufficient information shall be shown on the plans in the form of profiles, cross sections and 
topographical maps to determine general design and structural requirements. Field survey 
information of critical or key dimensions shall be referenced to the centerline of track(s) and top of 
rail elevations. Existing and proposed grades and alignment of tracks and roads shall be indicated 
together with a record of controlling elevation of water surfaces or ground water. Show the location 
of existing/proposed utilities and construction history of the area which might hamper proper 
installation of the piling, soldier beams, or ground anchors. 

2. Geotechnical Report shall provide: 

a. Elevation and location of soil boring in reference to the track(s) centerline and top of rail 
elevations. 

b. Classification of all soils encountered. 
c. Internal angle of soil friction. 
d. Dry and wet unit weights of soil. 
e. Active and passive soil coeffiCients, pressure diagram for multiple soil strata. 
f. Bearing capacity and unconfined compression strength of soil. 
g. Backfill and compaction recommendations. 
h. Optimum moisture content of fill material. 
i. Maximum density of fill material. 
j. Minimum recommended factor of safety. 
k. Water table elevation on both sides of the shoring system. 
I. Dewatering wells and proposed flownets or zones of influence. 
m. In seismic areas, evaluation of liquefaction potential of various soil strata. 

3. Loads. 
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All design criteria, temporary and permanent loading must be clearly stated in the design 
calculations and on the contract and record plans. Temporary loads include, but are not limited to: 
construction equipment, construction materials and lower water levels adjoining the bulkhead 
causing unbalanced hydrostatic pressure. Permanent loads include, but are not limited to: future 
grading and paving, Railroads or highways, structures, material storage piles, snow and 
earthquake. The allowable live load after construction should be clearly shown in the plans and 
painted on the pavements behind the bulkheads or shown on signs at the site and also recorded 
on the record plans. Some of the loads are: 

a. Live load pressure due to E80 loading for track parallel to shoring system. 

b. Live load pressure due to E80 loading for track at right angle to shoring system. 

c. Other live loads. 

d. Active earth pressure due to soil. 

e. Passive earth pressure due to soil. 

f. Active earth pressure due to surcharge loads. 
g. Active pressure due to sloped embankment. 

h. Dead load. 
i. Buoyancy. 

j. Longitudinal force from live load. 

k. Centrifugal forces. 

I. Shrinkage. 

m. Temperature. 

n. Earthquake. 

o. Stream flow pressure. 

p. Ice pressure. 

4. Drainage. (AREMA 8.20.2.4) 

a. The drainage pattern of the site before and after construction should be analyzed and adequate 
drainage provisions should be incorporated into the plans and specifications. Consideration 
should be given to groundwater as well as surface drainage. 

b. Drainage provisions for backfill should be compatible with the assumed water conditions in 
design. 

5. Structural design calculations. 

a. List all assumptions used to design the temporary shoring system. 

b. Determine E80 live load lateral pressure using the Boussinesq strip load equation. See Figure 
2 which illustrates Plan Number 710001 "LIVE LOAD PRESSURE DUE TO COOPER E80". 

c. Computerized calculations and programs must clearly indicate the input and output data. List 
all equations used in determining the output. 

d. Example calculations with values must be provided to support computerized output and match 
the calculated computer result. 

e. Provide a simple free body diagram showing all controlling dimensions and applied loads on 
the temporary shoring system. 

f. Calculated lateral deflections of the shoring and effects to the rail system must be included. 
See section 8, Part 6. Include the elastic deflection of the wall as well as the deflection due to 
the passive deflection of the resisting soil mass. 

g. Documents and manufacturer's recommendations which support the design assumptions must 
be included with the calculations. 
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5. TYPES OF TEMPORARY SHORING 

1. A shoring box is a prefabricated shoring system which is installed as the excavation progresses. 
This shoring system is not accepted by the Railroad. This system is allowed in special applications 
only, typically where Railroad live load surcharge is not present. The shoring box is moved down 
into the excavation by gravity or by applying vertical loading from excavation equipment. 

2. Anchored systems with tiebacks are discouraged. The tiebacks will be an obstruction to future 
utility installations and may also damage existing utilities. Tiebacks must be removed per Railroad 
direction. Removal of tieback assemblies is problematic. 

3. An anchored sheet pile wall is a structure designed to provide lateral support for a soil mass and 
derives stability from passive resistance of the soil in which the sheet pile is embedded and the 
tensile resistance of the anchors. 

a. For purposes of these guidelines, ground anchors shall be cement-grouted tiebacks designed, 
furnished, installed, tested and stressed in accordance with the project specifications and 
AREMA requirements. 

4. An anchored soldier beam with lagging wall is a structure designed to provide lateral support for a 
soil mass and derives stability from passive resistance of the soil in which the soldier beam is 
embedded and from the tensile resistance of the ground anchors. 

a. Anchored soldier beam with lagging walls are generally designed as flexible structures which 
have sufficient lateral movement to mobilize active earth pressures and a portion of the passive 
pressure. 

b. For purposes of these specifications, soldier beams include steel H-piles, wide flange sections 
or other fabricated sections that are driven or set in drilled holes. Lagging refers to the 
members spanning between soldier beams. 

5. A cantilever sheet pile wall is a structure designed to provide lateral support for a soil mass and 
derives stability from passive resistance of the soil in which the sheet pile is embedded. If 
cantilever sheet pile is used for shoring adjacent to an operating track, the shoring system shall be 
at least 12'-0" away from the centerline of track. Cantilever sheet pile walls shall be used only in 
granular soils or stiff clays. 

6. A cantilever soldier beam with lagging wall is a structure designed to provide lateral support for a 
soil mass and derives stability from passive resistance of the soil in which the soldier beam is 
embedded. 

7. A braced excavation is a structure designed to provide lateral support for a soil mass and derives 
stability from passive resistance of the soil in which the vertical members are embedded and from 
the structural capacity of the bracing members. 

a. For purposes of these guidelines, the vertical members of the braced excavation system 
include steel sheet piling or soldier beams comprised of steel H-piles, wide flange sections, or 
other fabricated sections that are driven or installed in drilled holes. Wales are horizontal 
structural members designed to transfer lateral loads from the vertical members to the struts. 
Struts are structural compression members that support the lateral loads from the wales. 

8. A cofferdam is an enclosed temporary structure used to keep water and soil out of an excavation 
for a permanent structure such as a bridge pier or abutment or similar structure. Cofferdams may 
be constructed of timber, steel, concrete or a combination of these. These guidelines consider 
cofferdams primarily constructed with steel sheet piles. 

6. GENERAL SHORING REQUIREMENTS 

For general shoring requirements and specific applications of the following items refer to Figure 1 on 
the next page which illustrates Plan Number 710000 "GENERAL SHORING REQUIREMENTS". 
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1. No excavation shall be permitted closer than 12'-0" measured at a right angle from the centerline 
of track to the trackside of shoring system. If existing conditions preclude the installation of shoring 
at the required minimum distance, the shifting of tracks or temporary removal of tracks shall be 
investigated prior to any approval. All costs associated with track shifting or traffic interruption shall 
be at Contractor's expense. 

2. Evaluate slope and stability conditions to ensure the Railroad embankment will not be adversely 
affected. Local and global stability conditions must also be evaluated. 

3. All shoring within the limits of Zone A or Zone B must be placed prior to the start of excavation. 

4. Lateral clearances must provide sufficient space for construction of the required ditches parallel to 
the standard roadbed section. The size of ditches will vary depending upon the flow and terrain 
and should be designed accordingly. 

5. The shoring system must be designed to support the theoretical embankment shown for zones A 
and B. 

6. Any excavation, holes or trenches on the Railroad property shall be covered, guarded and/or 
protected. Handrails, fence, or other barrier methods must meet OSHA and FRA requirements. 
Temporary lighting may also be required by the Railroad to identify tripping hazards to train 
crewmen and other Railroad personnel. 

7. The most stringent project specifications of the Public Utilities Commission Orders, Department of 
Industrial Safety, OSHA, FRA, AREMA, BNSF, UPRR or other governmental agencies shall be 
used. 

8. Secondhand material is not acceptable unless the Engineer of Record submits a full inspection 
report which verifies the material properties and condition of the secondhand material. The report 
must be signed and sealed by the Engineer of Record. 

9. All components of the shoring system are to be removed when the shoring is no longer needed. All 
voids must be filled and drainage facilities restored. See compaction requirements section 9, Part 
4. 

10. Slurry type materials are not acceptable as fill for soldier piles in drilled holes. Concrete and 
flowable backfill may prevent removal of the shoring system. Use compacted peagravel material. 

7. COMPUTATION OF APPLIED FORCES 

1. Railroad live load and lateral forces. 

a. For specific applications of the Coopers E80 live load refer to Figure 2 on the next page which 
illustrates Plan Number 710001 "LIVE LOAD PRESSURE DUE TO COOPER ESO". 
Supplemental information and sample calculations are provided in the Appendix pages A-1 
through A-4. 

2. Dead load. 

a. Spoil pile: must be included assuming a minimum height of two feet of soil adjacent to the 
excavation. 

b. Track: use 200 Ibs/linear ft for rails, inside guardrails and fasteners. 

c. Roadbed: ballast, including track ties, use 120 Ib per cubic foot. 
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3. Active earth pressure. 

a. The active earth pressure due to the soil may be computed by the Coulomb Theory or other 
approved method. 

b. The active earth pressure at depth "za" is: 
l/I 

PA = KA Y Za , where KA = tan2(45 - 2") 
Za = depth of soil influencing the active pressure. 

4. Active earth pressure due to unbalanced water pressure. 

a. When bulkheads are used for waterfront construction, the bulkhead is subjected to a maximum 
earth pressure at the low water stage. During a rainstorm or a rapidly receding high water, the 
water level behind the bulkhead may be several feet higher than in front of the bulkhead. 

b. Drained conditions in backfill apply when clean sand or clean sand and gravel are used and 
adequate permanent drainage outlets are provided. Where drained conditions exist, the design 
water level may be assumed at the drainage outlet elevation. 

5. Active earth pressure due to surcharge load. 

The active earth pressure due to surcharge load q': 
2 ¢ 

Pu = KAq', where KA tan (45 - 2") 

6. Passive earth pressure. 

The passive earth pressure, Pp, in front of the bulkhead may also be computed by the Coulomb 
Theory. 

l/I 
Pp = Kpy zp, where Kp = tan2(45 + 2" ) 
zp = vertical distance beginning one foot below dredge line but not to exceed embedment depth 

7. Pressure due to embankment surcharges. 

Conventional analysis (Rankine, Coulomb, or Log-Spiral) should be used to determine the 
additional surcharge from embankment slopes. 

8. Additional analysis for centrifugal force calculations as described in AREMA Chapter 15, Part 1, 
Section 1.3, Article 1.3.6 Centrifugal Loads are required where track curvature exceeds three 
degrees. 

9. Include and compute all other loads that are impacting the shoring system such as a typical 
Railroad service vehicle (HS-20 truck). 

8. STRUCTURAL INTEGRITY 

Structures and structural members shall be designed to have design strengths at all sections at least 
equal to the required strengths calculated for the loads and forces in such combinations as stipulated 
in AREMA Chapter 8 Part 2 Article 2.2.4b, which represents various combinations of loads and 
forces to which a structure may be subjected. Each part of the structure shall be proportioned for the 
group loads that are applicable, and the maximum design required shall be used. 

1. Embedment depth. 

a. Calculated depth of embedment is the embedment depth required to maintain static 
equilibrium. 
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b. Minimum depth of embedment is the total depth of embedment required to provide static 
equilibrium plus additional embedment due to the minimum factor of safety. 

1. Embedment depth factor of safety for well-defined loading conditions and thoroughly 
determined soil parameters is generally 1.3 for most temporary shoring systems. (See 
AREMA 8.20.4.1.c) 

2. All anchored shoring systems require a minimum embedment depth of 1.5 times the 
calculated depth of embedment. Shallow penetration into strong soil layers is not 
acceptable. (See AREMA 8.20.5.1) 

2. The allowable stresses based on AREMA requirements are as follows: 

Structural Steel: O.55Fy for Compression in extreme fiber. (AREMA Ch.15 Table 1-11) 

Structural Steel: O.35Fy for Shear. (AREMA Ch.15 Table 1-11) 

Sheet Pile Sections: 2/3 of yield strength for steel. (AREMA 8.20.5.7) 

Concrete: 1/3 of Compressive strength. (AREMA 8.20.5.7) 

Anchor Rods: 1/2 of yield strength for steel. (AREMA 8.20.5.7) 

3. AISC allowances for increasing allowable stress due to temporary loading conditions are not 
acceptable. 

4. Gravity type temporary shoring systems must also be analyzed for overturning, sliding and global 
stability. 

5. The contractor is responsible for providing an approved test method to verify the capacity of 
anchored or tieback systems. The manufacturers recommendations for testing must be satisfied. 
Systems which support the Railroad embankment will be considered high risk in determining the 
percentage of elements to be proof tested. 

6. Calculated deflections of temporary shoring system and top of rail elevation shall not exceed the 
criteria outlined in Table 1 Deflection Criteria. 

Table 1 Deflection Criteria 
Horizontal distance from Maximum horizontal Maximum acceptable horizontal 

shoring to track C/l measured movement of shoring or vertical movement of rail 
at a right angle from track system 

12' < S < 18' 3/8" 1/4" 
18' < S < 24' 1/2" 1/4" 

9. SOil CHARACTERISTICS 

1. Subsurface Exploration. (AREMA 8.5.2.2) 

a. Sufficient borings shall be made along the length of the structure to determine, with a 
reasonable degree of certainty, the subsurface conditions. Irregularities found during the initial 
soil boring program may dictate that additional borings be taken. 

b. The subsurface investigation shall be made in accordance with the provisions of AREMA 
Chapter 8 Part 22, Geotechnical Subsurface Investigation. 

2. Type of backfill. 

a. Backfill is defined as material behind the wall, whether undisturbed ground or fill, that 
contributes to the pressure against the wall. 
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b. The backfill shall be investigated and classified with reference to the soil types described in 
AREMA Table 8-5-1. 

c. Types 4 and 5 backfill shall be used only with the permission of the Engineer. In all cases the 
wall design shall be based on the type of backfill used. 

Table 8-5-1 (AREMA) Types of Backfill for Retaining Walls 
Backfill 

Type 
Backfill Description 

I 
Coarse-grained soil without admixture of fine soil particles, very free-
draining (clean sand, gravel or broken stone). 

2 
Coarse-grained soil of low pemleability due to admixture of particles of silt 
size. 

3 
Fine silty sand; granular materials with conspicuous clay content; or residual 
soil with stones. 

4 Soft or very soft clay, organic silt; or soft silty clay. 
IlVledlUm or stItt clay tl1at may be placed m SUCI1 a way tMt a neglIgIble 

5 amount of water will enter the spaces between the chunks during floods or 
heavy rains. 

3. Computation of backfill pressure. (AREMA 8.5.3.2a) 

a. Values of the unit weight, cohesion, and angle of internal friction of the backfill material shall be 
determined directly by means of soil tests or, if the expense of such tests is not justifiable, by 
means of AREMA Table 8-5-2 referring to the soil types defined in AREMA Table 8-5-1. 
Unless the minimum cohesive strength of the backfill material can be evaluated reliably, the 
cohesion shall be neglected and only the internal friction considered. See Appendix page A-6 
for AREMA generic soil properties. 

Table 8-5-2 (AREMA) Properties of Backfill Materials 
Type of Unit Weight Lb. Cohesion Angle of Internal 
Backfill Per Cu. Ft. "e" Friction 

1 105 0 33°-42°(38°for broken stone) 
2 110 0 30° 
3 125 0 28° 
4 100 0 0° 
5 120 240 0° 

4. Compaction. 

a. The backfill shall preferably be placed in loose layers not to exceed 8 inches in thickness. Each 
layer shall be compacted before placing the next, but over compaction shall be avoided. 

b. It is required that backfill be compacted to no less than 95% of maximum dry density at a 
moisture content within 2% of optimum and tested using Modified Proctor ASTM D1557. 

c. Fill within 100 feet of bridge ends or 20 feet outside culverts shall be placed and compacted to 
not less than 100% of maximum. 

d. No dumping of backfill material shall be permitted in such a way that the successive layers 
slope downward toward the wall. The layers shall be horizontal or shall slope downward away 
from the wall. 

10. PLANS 

The shoring plans must completely identify the site constraints and the shoring system. Use the design 
templates provided in the appendix as an example to show the required information, specifications and 
drawings. The specific requirements of the plan submittals are as follows: 
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1. General plan view should show: 

a. Railroad right-of-way and North arrow. 

b. Position of all Railroad tracks and identify each track as mainline, siding, spur, etc. 

c. Spacing between all existing tracks. 

d. Location of all access roadways, drainage ditches and direction of flow. 

e. Footprint of proposed structure, proposed shoring system and any existing structures if 
applicable. 

f. Proposed horizontal construction clearances. The minimum allowable is 12 feet measured at a 
right angle from centerline of track. 

g. Location of existing and proposed utilities. 

h. Drawings must be signed and stamped by a Licensed Professional Engineer, registered in the 
state where the work will be performed. 

i. Railroad and other "CALL BEFORE YOU DIG" numbers. 

j. Detailed view of shoring along with controlling elevations and dimensions. 

2. Typical section and elevation should show: 

a. Top of rail elevations for all tracks. 

b. Offset from the face of shoring system to the centerline of all tracks at all changes in horizontal 
alignment. 

c. All structural components, controlling elevations and dimensions of shoring system. 

d. All drainage ditches and controlling dimensions. 

e. All slopes, existing structures and other facilities which may surcharge the shoring system. 

f. Location of all existing and proposed utilities. 

g. Total depth of shoring system. 

3. General criteria 

a. Design loads to be based on the AREMA manual and Cooper E80 loading. 

b. Pressure due to embankment surcharges. 

c. ASTM designation and yield strength for each material. 

d. Maximum allowable bending stress for structural steel is 0.55Fy. 

e. Temporary overstress allowances are not acceptable. 

f. All timber members shall be Douglas Fir grade 2 or better. 

g. Insitu soil classification. 

h. Backfill soil classification. 

i. Internal angle of friction and unit weight of the soil. 

j. Active and passive soil coefficients. 

k. Fill within 100 feet of bridge ends or 20 feet outside culverts shall be placed and compacted to 
a minimum of 100% of maximum dry density tested per Modified Proctor ASTM D1557. 

I. Slopes without shoring shall not be steeper than 2 horizontal to 1 vertical 
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m. Dredge line elevation. 

n. Shoring deflection to be calculated and meet Railroad requirements. 

4. Miscellaneous: 

a. Project name, location, GPS coordinates, track owner, Railroad line segment, milepost and 
subdivision in the title block. 

b. Procedure outlining the installation and removal of the temporary shoring system. 

c. General notes specifying material requirements, design data, details, dimensions, cross
sections, sequence of construction etc. 

d. A description of the tieback installation including drilling, grouting, stressing information and 
testing procedures, anchor capacity, type of tendon, anchorage hardware, minimum unbonded 
lengths, minimum anchor lengths, angle of installation, tieback locations and spacing. 

e. All details for construction of drainage facilities associated with the shoring system shall be 
clearly indicated. 

f. Details and descriptions of all shoring system members and connection details. 

g. Settlement and displacement calculations. 

h. Handrail and protective fence details along the excavation. 

i. Drawings must be signed and stamped by a Licensed Professional Engineer, registered in the 
state where the work will be performed. 

j. Call before you dig number. 

k. Construction clearance diagram. 

11. SUBMITTALS 

The Contractor will be responsible for any and all cost associated with the review of plans by the 
Railroad. Review of design submittals by the Railroad will require a minimum of four (4) weeks. To 
avoid impacting the construction schedule, the Contractor must schedule submittals well in advance. 
Partial, incomplete or inadequate designs will be rejected, thus delaying the approval. Revised 
submittals will follow the same procedure as the initial submittal until all issues are resolved. Submit a 
minimum of three sets of shoring plans and two sets of calculations with manufacturers' specifications. 
Drawings and calculations must be signed and stamped by a Registered Professional Engineer 
familiar with Railway loadings and who is licensed in the state where the shoring system is intended for 
use. Drawings accompanying the shoring plans shall be submitted on 11" x 17" or 8%" x 11" sized 
paper. 

1. Contractor review. 

The Contractor must review the temporary shoring plans to ensure that the proposed method of 
construction is compatible with the existing site and soil conditions. The Contractor's work plan 
must be developed to allow train traffic to remain in service. Removal of the shoring system must 
also be addressed. 

2. Applicant and or Engineer of Record review. 

The applicant and or Engineer of Record must review and approve the submittal for compliance 
with the project specifications, AREMA Manual, these guidelines and structural capacity before 
forwarding the submittal to the Railroad. 
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3. Review process. 

All design submittals shall be forwarded to the Railroad Representative who will send them to the 
Structures Design Department. The Structures Design Department shall review or have an outside 
consultant review said submittals. If a Railroad consultant performs said review, the consultant 
may reply directly to the applicant or their representative after consultation with the Structures 
Design Department. A copy of the reply will be mailed to the Railroad Representative. During the 
review process the Railroad Representative is the point of contact to resolve outstanding issues. 

12. APPENDIX 

ITEM 

1. SAMPLE PROBLEM 

PAGE 

. . . . . . . . . . . . . . . . . . . . . A-1 & A-2 

2. CHART A • • • • • • • • • • • • • • • • • • • • • • • • • A-3 & A-4 

3. GUIDELINE & WEBSITE DIRECTORY. • • • • • • • • • • • • • • A-5 

4. TABLES . . . . . . . . . . . . . . . . . . . . . . . . . 
AREMA Table 8-20-1. Granular Soils 

AREMA Table 8-20-2. Silt and Clay Soils 

AREMA Table 8-20-3. Unit Weights of Soils, and Coefficients of Earth Pressure 

5. TEMPLATES 

GENERAL CRITERIA AND MISCELLANEOUS. . . . • • • • • 

GENERAL PLAN VIEW. • • • • • • • . . . . . . 
TYPICAL SECTION & ELEVATION VIEW . . . . . . . . . . . . 

13. BIBLIOGRAPHY 

A-6 

A-7 

A-8 

A-9 

The following list of references used in these guidelines are placed here in alphabetical order for your 
convenience. 

1. Manual for Railway Engineering, 2002 American Railway Engineering and Maintenance-of-Way 
Association. 

2. TRENCHING AND SHORING MANUAL, January 1990, Revision 11/12/96. State of California 
Department of Transportation, Office of Structures Construction. 
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SAMPLE PROBLEM 

Point in question: S = 12 ft H = 6 ft 

q 80,000 Ibs = 1778 psf for E80 loading, axle spacing = 5 ft, tie length b = 9 ft 
(5 ft)(9 ft) 

Solve for X1 = S - b/2 = 7.5 ft Solve for X2 = S + b/2 = 16.5 ft 

Solve for (}1 = arctan( ~1 ) = 0.896 radians Solve for (}2 = arctan( ~2 J = 1.222 radians 

Solve for fJ = (}2 - (}1 0.326 radians 
() + () 

Solve for a = 1 2 1 .059 radians 

Note: 
S 

tana * 
H 

PRESSURE DISTRIBUTION FOR STRIP LOAD 

2 

• Pressure, Ps due to E80 live load at the above-identified point: 

q (psf) 

EOUIVALENT LOADING 

Ps = 2q (fJ - sin fJ cos 2a) = 2 * 1778 (0.326 - sin(0.326)cos(2 * 1.059)) = 558.psf ff ff 

• Shear due to E80 live load at the above-identified point: 

Ry = 2qHjJ = 2*1778*6*0.326 = 2214.lbslft 
7r 7r 

-
• Depth z from base of tie: 

I (2 2(ff J 2(ff J 2 * * 2(ff ~ 2(ff ~ Z= nfJ-bH+x2 2-(}2 -X1 2-0, = 6 0.326-9 6+16.5 2-1.222)-7.5 2-0.896) =3.77.ft 

2HfJ 2 * 6 * 0.326 
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SAMPLE PROBLEM (CONTINUED) 

• Moment due to E80 liveload at the above identified point: 

M = Rx (H - z) = 2214 * (6 - 3.77) 4940 ft-Ibs/ft 
-

Use the above equations to determine Ps, M, Rx & z due to the E80 liveload along the entire depth of 
the shoring system. Typically the equations are evaluated on 6" increments to determine the maximum 
values along the depth of the shoring system. The resultants must be combined with other applicable 
pressures and loads to evaluate the total loading on the shoring system for the entire depth of the 
system. Determine the minimum embedment depth required and the minimum cross sectional 
properties of the shoring system based on the allowable stresses and the required factors of safety. 
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CHART A 

This chart identifies the active pressure and resulting forces due to E80 liveload. 
See "SAMPLE PROBLEM" sheet for definitions of variables and equations. 
1. Select distance S from track centerline to face of shoring. 

2. Select depth H2 below base of tie. 

3. Read Ps, M, Rand Z from the table. 
4. Use the procedure outlined in the sample problem to determine 

values at non-tabulated points. 

PS=2
q

[jJ sinjJcos(2a)] 
1T where q = 1778 psf 

B oussinesq sure h arge pressure E80 r Ive oa df H 0 or 1= 
0 f p' I , e 

Depth below top of Horizontal distance (S) from shoring to track CL measured at a right angle 

shoring H2 (ft) Variables 
12 14 16 18 20 22 24 26 28 

Ps (psi) 305 220 166 130 105 86 72 61 53 
a (radians) 1.38 1.41 1.44 1.45 1.47 1.48 1.48 1.49 1.50 

2 13 (radians) 0.14 0.10 0.07 0.06 0.05 0.04 0.03 0.03 0.02 
-
z (It) 1.32 1.33 1.33 1.33 1.33 1.33 1.33 1.33 1.33 

M (ft·lbslft) 215 152 114 89 71 58 49 41 36 

R (Ibs/It) 317 226 170 132 106 87 73 62 53 

Ps (psi) 496 381 299 240 197 164 138 118 102 
u (radians) 1.21 1.27 1.31 1.34 1.36 1.38 1.40 1.41 1.43 

4 13 (radians) 0.25 0.19 0.14 0.11 0.09 0.07 0.06 0.05 0.05 
-
z (ft) 2.59 2.61 2.63 2.64 2.64 2.65 2.65 2.65 2.65 

M (ft·lbslft) 1,609 1,165 882 692 557 459 384 327 281 

R (Ibslft) 1,141 840 643 508 411 339 285 242 209 

Ps (psi) 558 461 381 317 266 225 193 167 146 
a (radians) 1.06 1.13 1.19 1.23 1.27 1.29 1.32 1.34 1.35 

6 13 (radians) 0.33 0.25 0.20 0.16 0.13 0.11 0.09 0.08 0.07 
-
z (ft) 3.77 3.83 3.88 3.90 3.92 3.94 3.95 3.96 3.96 

M (ft·lbs/ft) 4,944 3,674 2,830 2,244 1,822 1,508 1,269 1,082 933 

R (Ibs/It) 2,214 1,696 1,332 1,070 877 731 618 529 458 

Ps (psi) 535 476 414 358 309 268 234 205 181 
a (radians) 0.94 1.02 1.08 1.13 1.17 1.21 1.24 1.26 1.29 

8 13 (radians) 0.37 0.29 0.24 0.19 0.16 0.14 0.12 0.10 0.09 
-
z (ft) 4.84 4.97 5.06 5.11 5.16 5.19 5.21 5.23 5.24 

M (ft·lbs/ft) 10,481 8,006 6,286 5,051 4,141 3,452 2,920 2,501 2,165 

R (Ibs/It) 3,316 2,641 2,134 1,751 1,456 1,228 1,047 903 786 

Ps (psi) 474 449 411 370 329 293 260 232 207 
a (radians) 0.83 0.92 0.99 1.04 1.09 1.13 1.17 1.19 1.22 

10 13 (radians) 0.38 0.32 0.26 0.22 0.19 0.16 0.14 0.12 0.10 

z (ft) 5.81 6.02 6.16 6.26 6.34 6.39 6.44 6.47 6.50 

M (ft·lbs/ft) 18,145 14,227 11,385 9,280 7,689 6,463 5,502 4,736 4,117 

R (Ibs/It) 4,328 3,571 2,964 2,482 2,099 1,792 1,544 1,341 1,175 

Ps (psi) 404 403 386 360 331 302 274 248 225 
a (radians) 0.75 0.83 0.90 0.96 1.01 1.06 1.10 1.13 1.16 

12 13 (radians) 0.38 0.33 0.28 0.24 0.20 0.18 0.15 0.13 0.12 
-
z (ft) 6.68 6.97 7.18 7.34 7.46 7.55 7.61 7.67 7.71 

M (ft·lbslft) 27,703 22,237 18,121 14,980 12,550 10,641 9,121 7,895 6,894 

R (Ibs/ft) 5,207 4,424 3,763 3,214 2,762 2,389 2,080 1,823 1,608 

Ps (psi) 338 351 349 337 319 298 276 255 234 
a (radians) 0.68 0.76 0.83 0.89 0.94 0.99 1.03 1.07 1.10 

14 13 (radians) 0.38 0.33 0.28 0.25 0.22 0.19 0.17 0.15 0.13 
-
z (ft) 7.46 7.85 8.13 8.35 8.51 8.64 8.74 8.82 8.89 

M (It-lbs/ft) 38,880 31,856 26,395 22,116 18,729 16,021 13,831 12,Q43 10,568 

R (Ibs/ft) 5,948 5,178 4,499 3,913 3,414 2,990 2,631 2,327 2,068 

Ps (psi) 280 301 310 308 300 286 271 254 237 
a (radians) 0.62 0.70 0.77 0.83 0.88 0.93 0.97 1.01 1.04 

16 13 (radians) 0.36 0.32 0.28 0.25 0.22 0.20 0.18 0.16 0.14 

z (It) 8.17 8.64 9.01 9.29 9.51 9.68 9.82 9.93 10.03 

M (ft·lbs/ft) 51,411 42,880 36,066 30,598 26,183 22,590 19,644 17,207 15,175 

R (Ibs/It) 6,563 5,829 5,158 4,560 4,034 3,576 3,179 2,837 2,540 
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CHART A continued 

This chart identifies the active pressure and resulting forces due to E80 liveload. 
See "SAMPLE PROBLEM" sheet for definitions of variables and equations. 
1. Select distance S from track centerline to face of shoring. 

2. Select depth H2 below base of tie. 

3. Read Ps, M, Rand z from the table. 
4. Use the procedure outlined in the sample problem to determine 

values at non-tabulated points. 

Ips = ~[.B - sin,B cos(2a)]1 where q = 1778 psf 

B oussmesq sure h arge pressure E80 r Ive oa d f H 0 or 11= 

, 
5-_' 

Toe of Pi Ie 

Depth below top of Horizontal distance (S) from shoring to track CL measured at a right angle 

shoring H2 (ft) Variables 
12 14 16 18 20 22 24 26 28 30 

Ps (psi) 231 256 271 277 276 269 259 247 234 220 
a (radians) 0.57 0.64 0.71 0.77 0.82 0.87 0.92 0.96 0.99 1.02 

18 j3 (radians) 0.35 0.31 0.28 0.25 0.23 0.20 0.18 0.16 0.15 0.13 
-
z (It) 8.80 9.37 9.81 10.16 10.44 10.67 10.85 11.00 11.12 11.22 

M (It-Ibs/ft) 65,062 55,110 46,976 40,313 34,834 30,304 26,536 23,384 20,728 18,477 

R (Ibs/It) 7,072 6,386 5,739 5,145 4,609 4,132 3,710 3,338 3,012 2,725 

Ps (psi) 191 217 236 246 250 249 244 237 227 217 
a (radians) 0.52 0.59 0.66 0.72 0.77 0.82 0.87 0.91 0.94 0.98 

20 j3 (radians) 0.33 0.30 0.28 0.25 0.23 0.21 0.19 0.17 0.15 0.14 
-
z (It) 9.37 10.03 10.56 10.98 11.32 11.59 11.82 12.01 12.16 12.30 

M (It-Ibs/It) 79,641 68,368 58,973 51,137 44,586 39,093 34,465 30,548 27,216 24,367 

R (Ibs/It) 7,493 6,859 6,245 5,668 5,135 4,651 4,214 3,822 3,474 3,163 

Ps (psi) 159 184 204 217 225 228 227 223 217 210 
a (radians) 0.49 0.55 0.62 0.67 0.73 0.77 0.82 0.86 0.90 0.93 

22 j3 (radians) 0.31 0.29 0.27 0.25 0.23 0.21 0.19 0.17 0.16 0.14 
-
z (It) 9.89 10.64 11.24 11.73 12.14 12.47 12.74 12.97 13.17 13.33 

M (It-Ibs/ft) 94,986 82,497 71,913 62,945 55,341 48,878 43,370 38,658 34,611 31,122 

R (Ibs/It) 7,842 7,260 6,684 6,131 5,611 5,128 4,685 4,283 3,918 3,590 

Ps (psi) 133 157 176 191 202 207 210 209 206 201 
a (radians) 0.45 0.52 0.58 0.63 0.68 0.73 0.78 0.82 0.85 0.89 

24 j3 (radians) 0.30 0.28 0.26 0.24 0.22 0.20 0.19 0.17 0.16 0.15 

z (It) 10.35 11.19 11.87 12.44 12.90 13.29 13.62 13.89 14.13 14.32 

M (It-Ibs/It) 110,969 97,366 85,670 75,625 66,997 59,577 53,183 47,661 42,875 38,716 

R (Ibs/It) 8,132 7,600 7,064 6,540 6,037 5,564 5,122 4,715 4,342 4,001 

Ps (psi) 112 134 153 168 180 188 192 194 193 191 
a (radians) 0.42 0.48 0.54 0.60 0.65 0.69 0.74 0.78 0.82 0.85 

26 j3 (radians) 0.28 0.27 0.25 0.23 0.22 0.20 0.19 0.17 0.16 0.15 
-
z (It) 10.78 11.69 12.45 13.09 13.62 14.07 14.44 14.77 15.04 15.28 

M (It-Ibs/It) 127,485 112,863 100,135 89,071 79,460 71,105 63,836 57,499 51,963 47,113 

R (Ibs/It) 8,376 7,890 7,393 6,899 6,418 5,959 5,524 5,118 4,741 4,393 

Ps (psi) 94 114 132 148 160 169 175 179 180 180 
a (radians) 0.40 0.46 0.51 0.56 0.61 0.66 0.70 0.74 0.78 0.81 

28 j3 (radians) 0.27 0.26 0.24 0.23 0.21 0.20 0.19 0.17 0.16 0.15 

z (It) 11.17 12.16 12.99 13.70 14.29 14.80 15.23 15.60 15.91 16.19 

M (It-Ibs/It) 144,448 128,896 115,211 103,191 92,642 83,385 75,258 68,113 61,823 56,274 

R (Ibs/It) 8,581 8,137 7,677 7,214 6,758 6,315 5,892 5,491 5,115 4,764 

Ps (psi) 80 98 115 130 142 152 160 165 167 168 
a (radians) 0.37 0.43 0.48 0.53 0.58 0.63 0.67 0.71 0.74 0.78 

30 j3 (radians) 0.26 0.25 0.23 0.22 0.21 0.20 0.18 0.17 0.16 0.15 
-
z (It) 11.52 12.59 13.49 14.26 14.92 15.48 15.97 16.38 16.75 17.06 

M (It-Ibs/It) 161,789 145,388 130,819 117,903 106,466 96,343 87,381 79,443 72,404 66,153 

R (Ibs/It) 8,755 8,349 7,925 7,492 7,060 6,636 6,227 5,834 5,462 5,112 

Ps (psi) 69 85 101 115 127 137 145 151 155 157 
a (radians) 0.35 0.41 0.46 0.51 0.55 0.60 0.64 0.68 0.71 0.75 

32 j3 (radians) 0.25 0.24 0.22 0.21 0.20 0.19 0.18 0.17 0.16 0.15 
-
z (It) 11.85 12.98 13.95 14.79 15.51 16.13 16.67 17.13 17.54 17.89 

M (It-Ibs/It) 179,452 162,274 146,888 133,136 120,859 109,909 100,144 91,432 83,655 76,706 

R (Ibs/ft) 8,904 8,532 8,140 7,736 7,329 6,925 6,531 6,150 5,785 5,438 
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GUIDELINE & WEBSITE DIRECTORY 

BNSF guidelines are as follows: 

a. Guidelines for Design and Construction of Grade Separation Structures. 

UPRR guidelines are as follows: 

a. Underpass Structures - "Guidelines for Design and Construction of Grade Separation 
Underpass Structures." 

b. Overhead Grade Separation - "Guidelines for Design of Highway Separation Structures Over 
Railroad (Overhead Grade Separation)." 

c. Demolition - "Guidelines for Preparation of a Bridge Demolition and Removal Plan for Structures 
Over Railroad." 

d. Shoofly - "Guidelines for Design and Construction of Shoofly (Detour) Tracks." 
e. Fiber Optic - "UPRR Fiber Optic Engineering, Construction And Maintenance Standards." 

1/1/2002 
f. Pipeline - "Pipeline Installation" available at www.uprr.com. 
g. Industry Track - "Technical Specification for Construction of Industrial Tracks" 

WEBSITE DIRECTORY: 

1. www.astm.org 
2. www.arema.org 
3. www.bnsf.com 
4. www.pilespecs.com 
5. www.uprr.com 
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AREMA Table 8-20-1. Granular Soils 

Descriptive Term for Relative Density Standard Penetration Test Blows per Foot "N" 

Very Loose 0-4 
Loose 4 -10 

Medium 10 - 30 
Dense 30 - 50 

Very Dense Over 50 

AREMA Table 8-20-2. Silt and Clay Soils 

Descriptive Term for Consistency Unconfined Compressive Strength 
Tons per Square Foot 

Very Soft Less than 0.25 
Soft 0.25·0.50 

Medium 0.50 - 1.00 
Stiff 1.00 - 2.00 

Very Stiff 2.00·4.00 
Hard Over 4.00 

AREMA Table 8·20·3. Unit Weights of Soils, and Coefficients of Earth Pressure 

Coefficient of Active Earth Pressure, Coefficient of Passive 
Unit Weight of Moist Unit Weight of KA Earth Pressure, Kp 

Soil, Y Submerged Soil, Y' 
Friction Angles Friction 

Type of (Note 1) (Note 1) For Angles 
Soil For For Soils (Note 2) Soils in (Note 2) 

Backfill in Place Place 
Minimum Maximum Minimum Maximum rp ° rp ° (1) (2) (3) (4) (5) (6) (7) (8) (9) (10) (11) (12) 

Clean Sand: 
Dense 110 140 65 78 0.20 38 20 9.0 38 25 
Medium 110 130 60 68 0.25 34 17 7.0 34 23 
Loose 90 125 56 63 0.35 0.30 30 15 5.0 30 20 
Silty Sand: 
Dense 110 150 70 88 0.25 7.0 
Medium 95 130 60 68 0.30 5.0 
Loose 80 125 50 63 0.50 0.35 3.0 
Silt and 
Clay 165(1 +w) 103 1.00 1 

qu 
1+ 

(Note 3) 1 + 2.65w 1 + 2.65w P +yz PHZ 

Note 1: ill pounds per cubic foot. 
Note 2: These angles, expressed in degrees, are rp, the angle of internal friction, and 0, the angle of wall friction, and are 

used in estimating the coefficients under which they are listed. 
Note 3: The symbol Y represents Y or y', whichever is applicable; P is the effective unit pressure on the top 

surface of the stratum; qu is the unconfined compressive strength; w is the natural water content, in 
percentage of dry weight; and z is the depth below the top surface of the stratum. 
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General criteria: 
a, Design loads to be based on the AREMA manual and Cooper E80 loading, 
b, Pressure due to embankment surcharges, 
c, ASTM designation and yield strength for each material, 
d, Maximum allowable bending stress for steel is 0,55Fy, 
e, Temporary overstress allowances are not acceptable, 
f, A I I timber members sha I I be Doug I as Fir Grade 2 or better, 
g, Ins i tu so i I c I ass i f i cat ion, 
h, Bock f i I I so i I c I ass i f i cat ion, 
i, I nterna I ang I e of fr i ct i on and un it we i ght of so ii, 
j, Act i ve and pass i ve so i I coeH i c i ents, 
k, Backfill compacted to a minimum of 95% Proctor density per ASTM D-1557, 
I, Slopes without shoring shal I not be steeper than 2 horizontal 

to I vert i co I, 
m, Dredge I ine elevation, 
n, Shoring deflection to be calculated and meet Rai Iroad requirements, 
M i sce I I aneous: 
a, Project name, I ocat ion, GPS coord i nates, track owner, Ra i I rood line 

segment, mi lepost and subdivision in the title block, 
b, Procedure outl ining the instal lotion and removal of the temporary 

shor i ng system, 
c, General notes specifying material requirements! design data, 

detai Is, dimensions and cross-sections, sequence of construction etc, 
d, A description of tieback installation including dri II ing, 

grouting, stressing information and testing procedures, anchor 
capacity, type of tendon, anchorage hardware, minimum 
unbonded lengths, minimum anchor lengths, angle of instal lotion, 
tieback locations and spacing, 

e, AI I detai Is for construction of drainage foci I ities associated 
with the shor i ng system sha I I be c I ear I y i nd i cat ed, 

f, Detai Is and descriptions of 01 I shoring system members and 
connection detai Is, 

g, Settlement and displacement calculations, 
h, Handrai I and protective fence detai Is along the excavations, 
i, Drawings must be signed and stamped by a Licensed Professional 

Eng i neer, reg i stered in the state where the work wi I I be performed, 
j, Co I I before you dig number, 
k, Construction clearances diagram as shown below, 

///////~ 

o / 
/~i f TOP OF 
/N! RAIL / 
/i 
/ LL: ~ 
// I ,,/ 

! c .1 
I * 12. 0' 
<t OF RA I L 

NO CONSTRUCTION ACTIVITIES 
OR OTHER OBSTRUCTIONS MAY 
BE PLACED WITHIN THESE LIMITS. 
*ADD 1.5 INCHES PER DEGREE OF 
TRACK CURVATURE TO THE HORIZONTAL 
CLEARANCE DISTANCE. 

MINIMUM CONSTRUCTION 
CLEARANCES DESIGN BY: NAME & LOGO OF ENGINEERING FIRM OR 

(NORMAL TO RA I LROAD) I-::-D-=-,RA'c-'W':-:-N-=B':-:-Y'-: ------; PROJECT OWNER 
Not to scale IcsrCAML~E:~~--------~-GE-N-ER-A-L-C-RI-TE-R-IA--AN~D~M~IS~C~EL~L~A~NE~O~US----------~ 

DRAWING NO: 
SHEET: I of 3 RR M.P. SUBDIVISION 
DOP: CITY COUNTY STATE 
DATE: PROJECT NAME & LOCATION 
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General plan view should show: 

0, Rai Iroad right-of-way and North arrow, 
b, Pos i t i on of a I I Ra i I rood tracks and i dent i fy each 

track as mainl ine j sidingj spurj etc, 
c, Spac i ng between a I I ex i st i ng tracks, 
d, Location of 01 I access roadwaysj drainage ditches and 

direction of flow, 
e, Footprint of proposed structure j proposed 

shoring system and any existing structures if appl icable, 
f, Proposed horizontal construction clearances, The 

minimum allowable is 12 feet measured at a right angle from 
centerl ine of track, 

g, Locat i on of ex i st i ng and proposed ut iii ties, 
h, Drawings must be signed and stamped by a Licensed 

Professional Engineer j registered in the state where 
the work wi I I be performed, 

i, Ra i I road and other" CALL BEFORE YOU D I Gil numbers, 
j, Deta i I ed view of shor i ng a long with contro I ling e I evat ions 

and d i mens ions, 

DESIGN BY: 
DRAWN BY: 
SCALE: 
DRAWING NO: 

NAME & LOGO OF ENGINEERING FIRM OR 
PROJECT OWNER 

GENERAL PLAN VIEW 

SHEET: 2 OF 3 RR M.P. SUBDIVISION 

DOT": city COUNTY STATE 
DATE: PROJECT NAME & LOCATION 
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Typical section and elevation should show: 

a, Top of ra i I e I evat ions for a I I tracks, 
b, Offset from the face of shoring system to the centerl ine 

of a I I tracks at a I I changes in hor i zonta I a I i gnment, 
c, AI I structural components? control I ing elevations and dimensions 

of shoring system, 
d, A I I dra i nage ditches and contro I ling d i mens ions, 
e, AI I slopes? existing structures and other faci I ities which 

may surcharge the shoring system, 
f, Locat i on of a I I ex i st i ng and proposed ut i I it i es, 
g, Total depth of shoring system, 

DESIGN BY: 
DRAWN BY: 
SCALE: 
DRAWING NO: 

NAME & LOGO OF ENGINEERING FIRM OR 
PROJECT OWNER 

TYPICAL SECTION & ELEVATION VIEW 

SHEET: 3 of 3 RR M.P. SUBDIVISION 

DOP: CITY COUNTY STATE 
DATE: PROJECT NAME & LOCATION 

GUIDELINES FOR TEMPORARY SHORING Published October 25, 2004 A-9 
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<t Track 
No Excavation Excavation Permitted 

12' -0" 

15'-6" Main Line Track 
12' - 6" Other Sample Ground Line 

Bose 
'- 6" Gl 

Zone A Shoring --L_ 
ZONE A 

Q) .

C 'o 0 
N.L 

<f) 

co'en :c 
(J)I O-

C''-
0: 0 
N'.L 

:<f) 

Shoring to comply with 
OSHA requirements 

u 

LLJ 
Z 
o 
N 

Shoring must be designed for Rai Iroad I ive load surcharge Only vertical shoring 

GENERAL NOTES: 

in addition to OSHA Standard loads for excavation in Zone Ao 
APPLICABLE RAILROAD LIVE LOAD: COOPER E80 

A I I d Imens Ions are measured perpend I cu I or to <;: of track. 

Prior to corrmencing any work., the contractor shot! submit 
for approval by the Railroad detol led plans Indicating 
the nature and extent of the track protect I on shor I ng proposed. 
The contractor shall Install the temporary shoring system per 
the approved plans. Des I gn of the temporary shor I ng system to 
comply with GUIDELINES FOR TEMPORARY SHORING. 

For excavot ions wh i eh encroach into zone A or B, shor i ng D I ens 
sha I I be accompan I ed by des I gn co I cu I at Ions. Plans and 
co I cu I at Ions must be signed and stamped by a Profess lana I 
Eng I neer reg I stered I n the state where the work w I II be 
performed. 

GENERAL EXCAVATION ZONES 
SCALI:.; \ NUllO SCALE) 

REVISIONS DESIGN BY: PGP I ORAVIIN BY: JFS I CHECKED BY: M I APPROVED: DATE LTR. DESCRIPTiON . 

~'+FORMERLYUPRRC.E.106613 K .I:!...~.~ 
"'n<>~ -,.."''''''''''' ... .." .... c:....:TOR STRUC11JRES DESIGN 

.&.n".t71JY .......... .... Hl4 

wi I I be permitted for 
excavation in this 
Zone, (no sloping cuts) 
Shoring to comply with 
OSHA requirements 

GENERAL SHORING 
REQUIREMENTS 

FILE OWNER: UPRR DATE: 5-6-03 
UPRR - udR SPt::CIAL PitbJECTS STRUCTURES DESIGN I PLAN NO.: 710000 SHEET: 1 OF 1 
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Attachment #2 

Bid Proposal Sheet 



E
x
h

ib
it A

Line No Standard Item No Section Headers Item Description Quantity Unit Group Unit Price Lumpsum AltCode Code 
1 01.00001 GENERAL Mobilization 1.0000 LS Default $0.0000 Y Base Bid N 
2 01.01001 GENERAL Const Staking 1.0000 LS Default $0.0000 Y Base Bid N 
3 32.12001 FROSION CTRL oir Fiber Log 1,000.0000 LF De aut :ti0. 000 N Base Bid N 
4 32.12002 EROSION CTRL Coir Fiber Log Maint 1,000.0000 LF Default $0.0000 N Base Bid N 
5 32.03001 EROSION CTRL Construction Entrance Surfacing 100.0000 TON Default $0.0000 N Base Bid N 
6 50.00005 GENERAL Temporary Shoring Zone A 600.0000 LF Default $0.0000 N Base Bid N 
7 50.00005 GENERAL Temporary Shorinq Zone B 600.0000 LF Default $0.0000 N Base Bid N 
8 50.00005 .GI::NERAL :';ham Link renee, 96" (In Place) 550.0000 ILF IDefault 0.0000 N Base Bid N 
9 50.00010 EARTHWORK Soil Excavation 3,700.0000 Y Default 0.0000 N Base Bid N 
10 50.00010 f:AK Ivv'JKK Soil Haul and Disposal PCB < 50 ppm 4,480.0000 ITON IDefault ;a.OOOG N Base (jl N 
11 50.00010 EARTHWORK Soil Replacement and Compaction 3,700.0000 e ault 0.0000 N Base Bid N 
12 50.00015 .GENERAL n lVIoni ization .UUUL _::i ue aut .UUUlJ (jase (jl N 
13 50.00015 ;FNFRAL Kemove Fence 1.0000 L::i Derault 0.0000 Y Base Bid N 
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Attachment #3 

BNSF Geotechnical Requirements 

for Embankment and Subgrade Construction 
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PREPARATION OF AREAS TO RECEIVB EMBANKMENT 

A. In .u areas to receive embankment aU vegetation and other unsuitable 
matmiah shall be removed in acootdat:I.ce with the requirements stated 
above and as recommended in the project Geotechnical Engineering 
report. Theresultant subgrade (outside of areas reqtdring luograde 
staln1ization prior to placement of com.pacted fill) sba11 be proof rolled 
with a loaded dump truck or similarpieco of construction equipment 
ha~g a maximum load of approximately 20 Kips per axel (I 
Kip=l,OOOlbs) to locate any lUISllitable materials. All unsuitable mate.rlals 
shall be either removed and replaced with con1rolled earth fill, orreworked. 
to meetthe requirements of compaoted fill presented below Sf 5 

t-lWS=f!iMme_is:th.~j_ ~.~S~ 

B. Following tho eonstmction of a stable subgrade embanJanent areas can be 
:filled to 1inished Sllbgrade level with compacted till mJte.tials. 

PREPARATION OF AREAS TO RECBIVEEMBANKMBNT 

A. In all areas to receive embankment all vegetation and otberunsuitable 
materials shall be removed in accordance with the requirements stated 
above.a as ;ecommended in tb.epwjed Geoteclmical i:u~ 
~ The resultant subgrade (outside of areas requiring subgrade 
stabilization prior to placement of ~actcd fill) shall be proofl'Olled 
with a loaded dump truck or similar piece of construction equipment 
having a maximum load of approx5mately 20 Kips per axel (1 
Kip-l,OOOlbs) to locate any unsuitable materials. A111lllSUitable materials 
shall be either removed and replaced with controlled 0IIXth fill, or reworlced 
to meet the requitcments of compacted. fill presented below &as 
iRKlWU'Da*Q ill t1ae project Geotecb.Dical BnWp~ "",Ii. 

B. Fonowing the construction of a stable subgrade embankment areas can. be 
filled to finished subgndc level with compactr.d fill materials. 

PREPARATION OF AREAS TO RECEIVE EMBANKMENT 

A. Rolling operations shall be continued until the em.balikm.ent is compacted 
in accordanoe with the specified degree of compacticm. 

B. Compaction areas shaD be kept separate, and no layer shall be covered by 
another will the specified degree of compaation and moisture 
requirements have been obtained, The moisture content and specified 
degree of compaction of a la.yer of compacted fill shall be maintained until 
the next lift is placed. 
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C. Durlng constmction of the embankment, the CONTRACTOR. shall route 
his equipment at all times, both when. loaded and when empt;y, over the 
layers as they are placed and shall distribute the travel 'Wenly over the 
entire width of the embankment. The equipment shall be operated in such 
a manner thathmlpan. cemented gravel. clay, or other ch1Ul1cy soU 
mamrlals wm be broken up into small particles and become incoxporated 
with the othermatmial in the layer. 

D. In the constmction of embanlanents, layer placement shall begin in the 
deepest poxtion of the fill; as placement progresses, layers shall be 
consf.n1cted approximately parallel to the finished track subgradc line. 

E. Frozon material shall not be placed in the embankment nor shall 
embank:ment 'be placed upon frozen material 

F. Thero will be DO separate measurement or paymeat for compacted 
embankment, and all costs incidental to placing in layers, compacting 
disldng, watering, mixing, sloping, and oihernecessary optntions for 
constmctiQJ1 of embankments will be included in the oontxact price for 
unclAssified exca.vati.on or borrow. 

FlNlSHlNG AND PROTECTION OF SUBGRADB 

A. After the suhgrade'has been substantially constructed to fln; shed gradc, the 
fun width and lengtb ofth.e gtade sbaU be conditioned by removing any 
soft or other unstable material which is astable ornot adequately 
compacted. The resulting areas and all other low mas, holes or 
depressions sba1l be brought to grade with acceptable compacted fill 
material. SCllIitying, blading. rolling and other approved methods shall be 
perfurmed to provide a thoroughly compacted subgrade slaapod tG ~ 
aug pd.es s~ gn. the Cont;mct Dl:swinp 

B. Grading of tb.e fu.dshed S1lbgrade S1lIfaoe shall be perfin:med to provide 
drainage off the track and service road subgradc in accordance with the 
lines and pdepresented in the project plans. The CONTRACTOR shall 
take all precautions necessary to protect the subgrade from damage. The 
CONTRACTOR Bballlimit hauling over the finished $llbgrade to that 
which is essential mrconstroction purposes. 

C. All ruts or rough places that develop in a completed subgmde shall be 
smoothed, recom.pacted. if necessary. and finished graded to meet the 
project lines and grades specitied in the project plans. 

D. The moisture content and ~ shall be maintained within the specified 
limits until the subballast, pavement base materials or service road gravel 
materials have been placed. 
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B. Ne ",lH:I~ ,11\'14&.:1; pwI'Ac~ Q£ ~ioaJ ,'hall be plaoc.d OR {Qe 

G ~~\~ Qb.t:ahuP8 appw¥al of the Bl\itSB m:proje.ct Geotecai8Rl 
-<=B~fe:rm.p~t 

COMPACTION REQT.J:IREMENTS 

StJll Moisture Contmt MiJdmum 
Location. Type CompaC1ion* 

~1%TO+3%Ofthc 

CL,ML,SM,SC Soils Optimlun 1000.10 
All areas ex.cept ditches Moisture Content* 
Topsm1 Material in Revegetated Orpnic Soils - 90% areas . . . . .. Maxnnum DIy Denstty and Optimum MoistUre Content (ASTM D 698-OOa, 

Procedure A) 

A. Clean fi:ee..draining sand used as baclc:fi11 should be consolidated by means 
of a vibIatory compactor to at least 60% "relative density". J!S detennined 
in. acarrdanoe with ASTMD 4253-00 (Standard Test Methods. for 
Maxbnum Jndex. Den!ityand Unit Weight of Soils Using a VibratoIy 
Table) and D 4254 (Standard Test Methods for Mimm:um Index Density 
and Unit Weight olSoils and Calculations of Relative Density). 

B. On all areas outside of the track bed, seIVice road or paved road areas, no 
compaction will be required on the top 4 inches (100 mm). 

C. The in-place field density shall be detet:mined in aecordanoe with .AS'lM 
D 1556, ASTM D 2167, or ASTM D 2922. Nuclear density equipment 
shJill be wibrated according to ASTM D 2922. 

D. The onsite borrow m.a:terials will be variable. Compaction and moisture 
content tests shall be conducted a minimum of one for every hour offill 
placement or for each 2,000 S.Y. of each layer of oornpa.cted subgrade 
constructed., which ever is a greater number of tests. 



Exhibit A

Addendum #3 
Alter Sliver Remediation for 

West Haymarket JPA 
Bid No. 11-268 

Addenda are instruments issued by the City prior to the date for receipt of offers which will 
modify or interpret the specification document by addition, deletion, clarification or correction. 

Please acknowledge receipt of this addendum in the space provided in the Attribute Section. 

Be advised of the following changes and clarifications to the City's specification and bidding 
documents: 

1. Will soil disposal be subject to the City Occupational tax for garbage if it is hauled 
outside city limits? 

Ans. Based on the information provided by the Health Department, my understanding 
is the soil is considered a special waste. Therefore, the contractor will have to 
obtain a special waste permit and pay the occupation tax. 

All other terms and conditions shall remain unchanged. 

Dated this 20th day of December, 2011. 

Vince M. Mejer 
Purchasing Agent 
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Addendum #4 
Alter Sliver Remediation for 

West Haymarket JPA 
Bid No. 11-268 

Addenda are instruments issued by the City prior to the date for receipt of offers which 
will modify or interpret the specification document by addition, deletion, clarification or 
correction. 

Please acknowledge receipt of this addendum in the space provided in the Attribute 
Section. 

Be advised of the following changes and clarifications to the City's specification and 
bidding documents: 

1. One of the bid items on this project list is coir fiber log, what size is the coir fiber 
log? 

Ans: Refer to City Standard Specifications, Chapter 32, Article 32.12 - Coir Fiber Log 
Revetments. 

2. Can I have a copy of the Pre-Bid Attendees List? 
Ans: The Pre-Bid Attendees List is attached to this Addendum. 

All other terms and conditions shall remain unchanged. 

Dated this 23rd day of December, 2011. 

Vince M. Mejer 
Purchasing Agent 
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Advertise 3 time 
Tuesday, December 6, 2011 

Tuesday, December 13, 2011 
Tuesday, December 20, 2011 

NOTICE TO BIDDERS 
SPECIFICATION NO. 11-268 

Sealed bids will be received by the Purchasing Agent of the City of Lincoln/Lancaster County, Nebraska 
for the West Haymarket Joint Public Agency BY ELECTRONIC BID PROCESS until: 12:00 p.m, 
Tuesday, December 27,2011 for the following project: 

ALTER SLIVER REMEDIATION 
FOR THE WEST HAYMARKET JPA 

Bidders must be registered on the City/County's E-Bid site in order to respond to the above Bid. To Register 
go to: lincoln.ne.gov (type: e-bid - in search box, then click "Supplier Registration") 

Once registered, vendors will receive e-mail bid notification, first acknowledging registration, then approval 
of registration. Upon e-mail notification of registration approval, you may go to the E-Bid site to respond to this 
bid. Questions concerning this bid process may be directed to City/County Purchasing at (402) 441-8309 or 
441-7410 or vmejer@lincoln.ne.gov. 



 

 

EXHIBIT B 
 

Temporary Construction and Access License, 
First Amendment to Temporary Construction and Access License 

and 
Second Amendment to Temporary Construction and Access License
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TEMPORARY CONSTRUCTION AND ACCESS LICENSE 

THIS TEMPORARY CONSTRUCTION AND ACCESS LICENSE ("License") is made to be 
effective as of the __ day of , 2011 ("Effective Date") by and between BNSF 
RAILWAY COMPANY, a Delaware corporation ('iUcensor") and the WEST HAYMARKET JOINT 
PUBLIC AGENCY, a political subdivision of the State of Nebraska created by the Nebraska Joint 
Public Agency Act, Neb. Rev. Stat. § 13-2501 et seq. C'Llcensee"). 

NOW THEREFORE, in consideration of the mutual covenants contained herein, the parties 
agree to the following: 

1. GENERAL. 

1.1 Licensor hereby grants Licensee a temporary non-exclusive license, subject to all 
rights, interests, and estates of thfrd parties, including, without Ilmitation, any leases, Ijcenses, 
easemenlB, liens or other encumbrances, and upon the terms and conditions set forth below, to 
use those three (3) areas of Licensor's property each labeled as "Temporary Access Road", 
generally located at Q, R, and T streets and shown as blue on Exhibit M-1 attached hereto and 
incorporated herein by reference, situated at or near Lincoln, County of lancaster, State of 
Nebraska, Line Segment 2, Mile Post 59.17 to 60.0 (collectively, the "Premises") for the purposes 
specified in Section 1.3 below {the "Permitted Uses"}. 

1.2 In the event the Permitted Uses will affect any improvements or facilities of Licensor 
or licensor's existing lessees, licensees, easement beneficiaries, or lien holders (collectively 
i'Other Improvementsr,

), If any, or interfere with the use of the Other Improvements, Licensee will 
be responsible at licensee's sole risk to locate and make any adjustments necessary to such 
Other Improvements. Licensee must contact the owner(s} of the Other Improvements notifying 
tliem of any work that may damage and/or interfere with the Other Improvements and obtain the 
owner's written approval prior to initiating any of the Permitted Uses. 

1.3 Ucensee shall use the Premises exclusively as a site for ingress and egress, site 
preparatfon approved by lioensor in writing in advance, and jnjtial oonstruclion approved by 
licensor in wrfting in advance (collectively, the "Advance Construction"). Licensee shall not use 
the Premises for any other purpose whatsoever. Licensee shall not use or store hazardous 
substances, as defined by the Comprehensive Environmental Response, Compensation, and 
liability Act, as amended ("CERCLA") or petroleum or oil as defined by applicable Environmental 
Laws on the Premises. 

1.4 Licensor and licensee mutually agree that no construction actwities for the 
Permitted Uses, nor future maintenance of any improvements which have a reasonable likelihood 
to delay train traffic on Ucensor1s main lines, will be permitted during the fourth quarter of each 
calendar year. Emergency work will be permitted only upon prior notification to Licensor's Network 
Operations Center (telephone number: 800 832-5452). Licensor and Licensee mutually 
urlderstand and agree that trains cannot be subjected to delay during this time period. 

1.5 In case of the eviction of Licensee by anyone owning or claiming title to or any 
interest in the Premises, Licensor shall not be liable to refund Licensee any compensation paid 
hereunder orfor any damage Licensee sustains in connection therewith. 

1.6 Any contractors or subcontractors performing work on the Premises, or entering the 
Premises on behalf of Licensee shall be deemed servants and agents of Licensee for purposes of 
this License. 

- 1 -
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2. TERM. This License shall commence on the Effective Date and, subject to prior 
termination as hereinafter described, shaH continue untH completion of the Permitted Uses, but in 
no event later than the dale that is the earliest to occur of: (1) the end of the Development Period 
(as defined in the Master Agreement {defined below]}. or {ii} December 31, 2014. 

3. COMPENSATION. 

3.1 Licensee shall pay Licensor, prIor to the Effective Date, the sum of No Dollars ($0) 
as compensation for the use of the Premises. 

3.2 Subject to the provisions of the C&M Agreement (as definad below) concerning 
Ucensee's reimbursement of costs and expenses, including without limitation flagging costs, 
incurred by Licensor in connection with Licenseels use of the Premises, Licensee agrees to 
reimburse Licensor (within thirty (30) days after receipt of blils therefor) for all other costs and 
expenses incurred by Licensor in connection with Licensee's use of the Premises. All invoices are 
due thirty (30) days after the date of invoice. In the event that Licensee shall fail to pay any 
monies due to Licensor within thirty (30) days after the invoice date, then Ucensee shaH pay 
interest on such unpaid sum from thirty (30) days after its invoice date to the date of payment by 
Licensee at an annual rate equal to (i) the greater of (a) for the period January 1 through June 30, 
the prime rate last published in The Wall Street JournaJ tn the preceding December ptus tvvo and 
one-half percent (2 1/2%), and for the pertod July 1 through December 31, the prime rate last 
published in The Wafl Street Journal in the preceding June plus two and one-half percent (2 1/2%), 
or {b} twelve percent (12%), or (ii) the maxlmum rate permitted by law, whichever is less. 

4. COMPLIANCE WITH LEGAL REQUJREMENTS AND LICENSOR REQUlREMENTS. 

4.1 Licensee shall observe and comply with any and all laws, statutes, regulations, 
ordinances, orders, covenants, restrictions, or decisions of any court of competent jurisdrction 
(ilLegal Requirements") relating to the use of the Premises, 

4.2 Prior to entering the Premises, Licensee shall and shall cause its contractor to 
comply wfth aU of Licensors applicable safety rules and regulations. Prior to commencing any 
work on the Premises, Licensee shaH complete and shall require its contractor to compfete the 
safety training program at the Website ''http://contractororientation,com'', This program must be 
completed no more than one year in advance of Licenseeis entry on the Premises. 

4.3 Licensee shall, at all times, comply with aU provisions contained in that certain 
Construction and Maintenance Agreement between licensor and Licensee dated February 1, 
2011 (the IIC&M Agreemenf'). In the event of conflicts between the terms of this License and the 
C&M Agreement, the most restrictive provisions shall apply to Licensee. 

5. DEFINITION OF COST AND EXPENSE. For the purpose of this License, 11costU or Ilcostsil 
"expense" or "expenses" includes, but is not limited to, actual labor and material costs including an 
assignable additives, and material and supply costs at current vatue where used, 

6. RIGHT OF LICENSOR TO USE. Llcensor excepts and reserves the right, to be exerc4sed 
by Licensor and any other parties who may obtain wrftten permission or authority from Licensor: 

6,1 to maintain, renew, use, operate, change, modify and relocate any existing pipe, 
power, communication lines and appurtenances and other facilities or structures of like character 
upon, over, under or across the Premises; 
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6.2 to construct, maintain, renew, use, operate, changer modify and relocate any tracks 
or additional facilities or structures upon, over, under or across lhe Premises; or 

6,3 to use the Premises in any manner as Licensor in its sole discretion deems 
appropriate, provided Licensor uses all commerciaHy reasonabfe efforts to avoid material 
interference with the use of the Premises by Licensee for the Permitted Uses. 

7 r LICENSEE'S OPERATlONS. 

7,1 Licensee shall notify Licensor's Project Engineer, Gerald Maczuga, at 201 N. 7th 
Street, Lincoln, NE 68508, telephone (402) 458-7537, at least ten (10) business days prior to 
initially entering the Premises and prior to entering the Premises for any subsequent maintenance 
thereon (if app~icable). After completion of use of the Premises for the Permitted Uses, Licensee 
shall notify Licensor in writing that such use has been completed. 

7.2 In performing the Permitted Uses, Licensee shall use only public roadways to cross 
from one side of licensor's tracks to the other. In the event Licensee must cross from one side of 
licensor's tracks to the other at a location or locations other than a public roadway, and such 
tocation or locations are approved by Licensor in advance, then Licensee shall enter into 
licensor's Agreement for Private Crossing for each such private crossing location, each such 
Agreement for Private Crossing to be in the form attached to that certain Master Development 
Agreement between Licensor and licensee dated February 1, 2011 {the "Master Agreemenf'} as 
Exhibit UU. 

7.3 Under no conditions shall Licensee be permitted to conduct any tests, lnvestigations 
or any other activity usjng mechanized equjpment and/or machinery, or place or store any 
mechanized equipment, tools or other materials, within twenty-five (25) feet of the centerline of any 
railroad track on the Premises unless Lioensee has obtained prior written approval from Licensor. 
Licensee shan, at its sole cost and expense, perform all activities on and about the Premises in 
such a manner as not at any time to be a source of danger to or interference with the existence or 
use of present or future tracks, roadbed or property of Licensor, or the safe operation and activities 
of Licensor. If ordered to stop using the Premises at any time by Licensor's personnel due to any 
hazardous condition, Licensee shall immediately do so. Notwithstanding the foregoing right of 
Licensor, the parties agree that Licensor has no duty or obligation to monitor licensee's use of the 
Premises to determine the safe nature thereof, it being solely Licensee's responsibility to ensure 
that Licensee's use of the Premises is safe. Neither the exercise nor the failure by Licensor to 
exercise any rights granted in this Section will alter the liability allocation provided by this License. 

7.4 Licensee shall, at its sole cost and expense and subject to the supervision of 
Ucensor's Roadmaster, complete the Advance Construction in such a manner that it will not at any 
time be a source of danger to or interference with the present or future tracks, roadbed and 
property of licensor, or the safe operation of Licensor's· railroad. If at any time Licensee shan, in 
the judgment of Licensor, fail to perform properly its obligations under thfs Section 7.4, Ucensor 
may, at its option, itself perform such work as it deems necessary for the safe operation of its 
railroad, and fn such event Licensee agrees to pay, within fffteen (15) days after bill shall have 
been rendered therefor, the cost so incurred by Licensor, but failure on the part of Licensor to 
perform the obligations of Licensee shall not release Licensee from liabllity hereunder for loss or 
damage occasioned thereby. 

7.5 During the completion of the Advance Construction, Licensee shall perform such 
work in a manner to preclude damage to the property of Licensor, and preclude interference with 
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the operation of its railroad. The Advance Construction shall be completed within one (1) year of 
the Effectwe Date. 

7.6 If at any time during the term of thrs License, Licensor shall desire the use of its rail 
corridor fn such a manner as would. in Ucensots reasonable opinion, be interfered with by the 
Advance Construction, Licensee shaH, at ijs sole expense, w~thin thirty (30) days after receiving 
wrttten notice from Licensor to such effect, make such changes in the Advance Construction as in 
the sole discretion of Licensor may be necessary to avoid interference with the proposed use of 
licensor's rail corridor. 

7.7 Prior to Licensee conducting any excavating or boling work on or about any portion 
of the Premises, Licensee shall explore the proposed location for such work with hand tools to a 
depth of at least three (3) feet below the surface of the ground to determine whether pipelines or 
other structures exist below the surface, provided, however, that in "au of the foregoing, Licensee 
shaH have the right to use suitable detection equipment or other generally accepted industry 
practice (e.g., consulting With the Underground Services Association) to determine the existence or 
location of pipelines and other subsurface structures prior to drHling or excavating with mechanized 
equipment. Upon Licensee's written request, which shall be made thirty (30) business days in 
advance of Licensee's requested entry on the Premises, Licensor will provide Licensee any 
information that Uoensorrs Engineering Department has in its possession concerning the existence 
and approximate location of Licensor's underground utiHties and pipelines on the Premises. Prior 
to conducting any such boring work. Licensee will review all such material. Licensor does not 
warrant the accuracy or completeness of information relating to subsurface conditions and 
Licensee's operations will be subject at ali times to the liability provisions herein. 

7.8 For all bores greater than 26-inch diameter and at a depth less than 10.0 feet below 
bottom of rail, a soil investigation will need to be performed by Licensee and reviewed by Licensor 
prior to construction. This study is to determine jf granular material is present, and to prevent 
subsidence during the installation process. If the investigation determines in Licensor's 
reasonable opinion that granular materia! is present, Licensor may select a new location for 
Licensee's use, or may require Licensee to furnish for Ucensor's review and approval. in its sole 
discretion a remedial plan to deal with the granular material. Once Licensor has approved any 
such remedial plan fn writing, Ucensae shall, at its sole cost and expense, carry out the approved 
plan in accordance with all terms thereof and hereof. 

7.9 Any open hole, boring or we.H constructed upon Premises by Licensee shaU be 
safely covered and secured at all times when Licensee ~ not working in the actual vicinity thereof. 
Following completion of that portion of the work, all holes or borings constructed on the Premises 
by Licensee shall be: 

7.9.1 filled in to surrounding ground tevel with compacted bentonite grout; or 

7.9.2 otherwise secured or retired in accordance with any applicabte Legal Requirement. 
No excavated materials may remain on the Premises for more than ten (10) days, 
but must be properly disposed of by licensee in accordance with applicable Legal 
Requirements. 

7.10 Upon completion of Licensee's work on the Premises or upon termination of this 
License, whichever shall occur first, Licensee shall, at rts sale cost and expense: 

7.10.1 remove all of ~s equfprnent from the Premises; 
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7.10.2 report and restore any damage to the Premises arising from, growing out of, or 
connected with Ucenseers use of the Premises; 

7.10.3 remedy any unsafe conditions on the Premises created or aggravated by Licensee; 
and 

7.10.4 leave the Premises in the condition whIch existed as of the Effective Date. 

7.11 licensee's on-sIte supelVisors shall retain/maintain a funy-executed copy of this 
license at aU times while on the Premises. 

8. UABILITY. DUrjng the term of this Licel15e, licensee shall comply with aU provisions 
contained in Sections 3.6 and 3.7 of the C&M Agreement, and aU such provisfons contained in 
Sections 3.6 and 3.7 of the C&M Agreement are hereby incorporated herein by reference. 

9. PERSONAL PROPERTY WAIVER. ALL PERSONAL PROPERTY, INCLUDING. BUT 
NOT LIMITED TO, FIXTURES, EQUIPMENT! OR RELATED MATERtALS UPON THE 
PREMISES WILL BE AT THE RISK OF liCENSEE ONLY, AND LICENSOR WILl.. NOT BE 
LrABLE FOR ANY DAMAGE THERETO OR THEFT THEREOf, WHETHER OR NOT DUE IN 
WHOLE OR IN PART TO THE NEGLIGENCE OF LICENSOR. 

10. INSURANCE. During the term of this License, Licensee shall comply with all provtsions 
contained in Section 3.8 of the C&M Agreement, and all such provisions contained in Section 3.8 
of the C&M Agreement are hereby incorporated herein by reference; provided, however, if any 
portion of the operation is to be subcontracted by Licensee, Licensee must require that Licensee's 
contractors provide and maintain the insurance coverages set forth in the CaM Agreement, 
naming Licensor as an additional insured; provided further, however, that policy limits for 
Commercial General Liabmty Insurance may be reduced to $2,000,000 per occurrence and an 
aggregate limit of $4,000,000, but in no event less than the amount otherwise carried by 
Licensee's contractors. In addition. Licensee must require that Licensee's contractors release, 
defend and indemnify Licensor to the same extent and under the same terms and conditIons as 
Licensee is required to release, defend and indemnify Licensor in the C&M Agreement. 

11. ENVIRONMENTAL. 

11.1 Licensee shall strictly comply with all federal, state and local environmental laws 
and regulatfons in its use of the Premises. including, but not Hmiled to, the Resource Conservation 
and Recovery Act, as amended (RCRA). the Clean Water Act, the Oil Pollution Act, the Hazardous 
Materials Transportation Act, CERCLA (collectively, the "Environmental Laws'1, Licensee shall 
nat maintain a treatment, storage, transfer or disposal facility. or underground storage tank, as 
defined by Environmental Laws on the Premises. Licensee shall not release or suffer the release 
of oil or hazardous substances, as defined by Environmental Laws on or about the Premises. 

11.2 Licensee shall give Licensor immediate notice to Licensor's Resource Operations 
Center at (800) 832·5452 of any release of hazardous substances on or from the Premises, 
violation of Environmental Laws, Of inspection or inqufry by governmental authorities charged with 
enforcfng Environmental Laws with respect to licensee's use of the Premises. Licensee shall usa 
the best efforts to promptly respond to any release on or from the Premrses. licensee also shall 
give Licensor immediate notice of all measures undertaken on behalf of Licensee to investigate, 
remediate, respond to or otherwise cure such release or violation. 
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11.3 In the event that licensor has notice from Licensee or otherwise of a release or 
violation of Environmental Laws arising in any way with respect to the Advance Construction whtch 
occurred or may occur during the term of this License, Licensor may require Licensee, at 
Licensee's sole risk and expense, to take timely measures to investigate, remediate, respond to or 
otherwise cure such release or violation affecting the Premises or Licensor's right-of-way. 

11.4 Licensee shall promptly report to Licensor in writing any conditions or activities upon 
the Premises known to Licensee which create a risk of harm to persons, property or the 
environment and shall take whatever action is necessary to prevent injury to persons or property 
arising out of such conditions or activities; provided. however, that Ucensee's reporting to Licensor 
shall not relieve Ucensee of any obligation whatsoever Imposed on it by this License. Licensee 
shall promptly respond to Licensorrs request for information regarding said conditions or actiVities. 

12. ALTERATIONS. licensee may not make any alterations of the Premises or permanently 
affix anything to the Premises or any buHdings or other structures adjacent to the Premises without 
Licensor's prior written consent. 

13. NO WARRANTIES. LICENSOR'S DUTIES AND WARRANTIES ARE LIMITED TO 
THOSE EXPRESSLY STATED IN THIS LICENSE AND SHALL NOT INCLUDE ANY tMPUED 
DUTIES OR IMPLIED WARRANTIES, NOW OR IN THE FUTURE. NO REPRESENTATIONS OR 
WARRANTIES HAVE BEEN MADE BY liCENSOR OTHER THAN THOSE CONTAINED IN TH1S 
LICENSE. LICENSEE HEREBY WAIVES ANY AND ALL WARRANTIES, EXPRESS OR 
IMPLIED, WITH RESPECT TO THE PREMISES OR WHICH MAY EXIST BY OPERATION OF 
LAW OR IN EQUITY, INCLUDINGj WITHOUT LIMITATION, ANY WARRANTY OF 
MERCHANTAB.UTY, HAB1TABtUTY OR FITNESS FOR A PARTICULAR PURPOSE. 

14. QUrET ENJOYMENT. LICENSOR DOES NOT WARRANT ITS TITLE TO THE 
PROPERTY NOR UNDERTAKE TO DEFEND LICENSEE IN THE PEACEABLE POSSESSION 
OR USE THEREOf. NO COVENANT OF QUIET ENJOYMENT IS MADE. 

15. DEFAULT. If default shall be made in any of the covenants or agreements of Licensee 
contained in this License, Licensor may pursue any and all remedies set forth in Section 24 of the 
Master Agreement. The remedy set forth rn this Section 1S shall be fn addition to, and not in 
limitation of, any other remedies that Licensor may have at law or in equity. 

16. LIENS. Licensee shall promptly pay and discharge any and all liens arising out of any 
construction, alterations or repairs done, suffered or permitted to be done by Lioensee on the 
Premises. Licensor is hereby authorized to post any noUces or take any other action upon or with 
respect to the Premises that is or may be permitted by law to prevent the attachment of any such 
HellS to the Premises; provided, however. that failure of Licensor to take any such action shalf not 
relleva Licensee of any obligation or liability under this Section 16 or any other Section of this 
License. 

17. TERMINATION. H Licensee fails to surrender to Licensor the Premises, upon any 
termination of this License, all liabilities and obligations of Licensee hereunder shaH continue jn 
effect until the Premises are surrendered. Termination shall not release Licensee from any liability 
or obligation, whether of Indemnity or otherwise, resulting from any events happenIng prior to the 
date of termination. 

18. ASSIGNMENT. Neither Ucensee, nor the heirs, legal representatives, successors or 
assigns of Licensee, nor any subsequent assignee, shalf assign, transfer, sell, or hypothecate this 
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Ucense or any rnterest herein (either voluntarily or by operation of law), without the prior written 
consent and approval of Licensor, which may be wfthheld in licensor's sole discretion. 

19. NOTICES. Any notice required or permitted to be given hereunder by one party to the 
other shall be in writing and the same shall be given and shaH be deemed to have been served 
and given if (1) placed in the United States mall, certified, return receipt requested. or (H) deposited 
into the custody of a nationally recognized overnight delivery service, addressed to the party to be 
notified at the address for such party specified below, or to such other address as the party to be 
notified may designate by giving the other party no less than thirty (30) days' advance written 
notice of such change in address. 

If to licensor: 

w~th a copy to: 

Ifto licensee: 

Jones Lang LaSalle Global Services - RR, Inc. 
3017 lou Menk Drive, Suita 100 
Fort Worth, TX 76131 
Attn: Ucenses/Permfts 

BNSF Railway Company 
2500 Lou Menk Dr. - AOB3 
Fort Worth, TX 76131 
Attn: Senior Manager Real Estate 

West Haymarket Joint Public Agency 
Clo City of Lincoln, Nebraska 
555 South 10th Street 
Uncoln, NE 68508 
Attn: City Attorney 

20. SURVIVAL. Neither termination nor expiration will release either party from any liability or 
obligation under this License, whether of indemnity or otherwise, resulting from any acts, 
omissions or events happening prior to the date of termtnation or expiration, or, If later, the date 
when the Premises are restored to its cond~tion as of the Effective Date. 

21. RECORDATION. It is understood and agreed that this License shall not be filed of record 
with the Lancaster CQunty, Nebraska Register of Deeds Office or otherwise recorded in the official 
records of Lancaster County, Nebraska. 

22. APPLICABLE LAW. All questions concerning the interpretation or application of provisions 
of this License shall be decided according to the substantive laws of the State of Nebraska without 
regard to conflicts of law provisions. 

23. VENUE. To the fullest extent pennitted by law any dispute arisIng under or in connection 
with this license or related to any subject matter which is the subject of this License shall be 
subject to the sole and exctusive jurisdiction of the United States District Court for the District of 
Nebraska. The aforementioned choice of venue is intended by Licensor and Lfcensee to be 
mandatory and not permissive. Licensor and Licensee each hereby irrevocably consents to the 
jurisdiction of the United States District Court for the District of Nebraska in any such dispute and 
irrevocably waiveB, to the fuHest extent permitted by law, any objection that it may now have or 
hereafter have to the laying of venue in such court and that any such dispute which is brought in 
such court has been brought in an inconvenient forum. 

24. SEVERABILITY. To the maximum extent possible, each provision of this License Shall be 
interpreted in such manner as to be effective and valid under applicabfe law, but if any provision of 
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this Ucense shall be prohibited by, or held to be lnvalid under, applicable law, such provision shall 
be ineffective solely to the extent of such prohibition or invalidity, and this shall not invalidate the 
remainder of such provision or any other provision of this License. 

25. INTEGRATION. This License [s the full and complete agreement between Licensor and 
Licensee with respect to all matters relating to Licensee's use of the Premises, and supersedes 
any and all other agreements between the parties hereto relating to licensee's use of the 
Premises as described herein. However, nothing heretn is intended to terminate any surviving 
obligation of Licensee or Licensee's obllgatlon to defend and hold licensor harmless in any prior 
written agreement between the parties. 

26. MISCELLANEOUS. 

26.1 In the event that Licensee consists of two or more parties, all the covenants and 
agreements of Licensee herein contained shall be the joint and several GOvenants and agreements 
of such parties. 

26.2 The waiver by Licensor of the breacl1 of any prov~slon herein by Licensee shall in no 
way impair the right of Licensor to enforce that provision for any subsequent breach thereof. 

26.3 All provisions contained in this License shall be binding upon, inure to the benefit of, 
and be enforceable by the respective successors and assigns of Licensor and Licensee to the 
same extent as if each such successor and assign was named a party to this License, 

[Signature page follows] 
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IN WITNESS ·WHEREOF. this License has been duly execLited by the parties as of the 
date below each party's signature; to b.s effective, however, as of the Effective Date above. 

LICENSOR~ 

BNSF Railway Company, a Delawam corporation 

Sy: fi/2rL/~ 
Name: David f!. §choeper 

Trile; General Olrector -land Rev~ue Management 

Date: ¢~t?I./ ~ . 

UCENSEE: 

,.~....--oint PubHc Agency, a political subdivision of the State pf Nebraska 

Dan Marvin, Project Manager/Secretary 
Wes t Haymarket Joint Public Agency 

Date: <;c //dj./dd// 
7 

-9-
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FIRST AMENDMENT TO TEMPORARY CONSTRUCTION AND ACCESS LICENSE 

THIS FIRST AMENDMENT TO TEMPORARY CONSTRUCTION AND ACCESS LICENSE ("First 
Amendment") is dated to be effective May _, 2011 (the "Effective Date"), by and between BNSF 
RAILWAY COMPANY, a Delaware corporation, ("Licensor" or "BNSF"), and the WEST HAYMARKET JOINT 
PUBLIC AGENCY, a political subdivision of the State of Nebraska created by the Nebraska Joint Public 
Agency Act, Neb. Rev. Stat. § 13-2501 et seq. ("Licensee" or "JPA"). 

RECITALS 

A. In an effort to strengthen the long-term economic and physical viability of the West Haymarket 
District and Downtown Lincoln, and in support of the plans of the City (defined below) and JPA to construct 
entertainment, recreation, lodging, offices, retail and/or other complementary and/or supporting facilities 
(collectively, the "West Haymarket Project"), BNSF and the City of Lincoln, Nebraska, a Nebraska municipal 
corporation ("City") entered into, among other agreements, that certain Exchange Agreement dated October 
18,2010 (as amended from time to time, the "Exchange Agreement"). 

B. Pursuant to the provisions of that certain Consent to Assignment and Assumption Agreement 
dated October 19,2010, BNSF consented to City's assignment and transfer of its right, title and interest in and 
to the Exchange Agreement to JPA. 

C. Pursuant to Section 11.1.1.2 and Exhibit F-2 of the Exchange Agreement, JPA is obligated to 
complete certain obligations as described in Section 11.1.1.2 and Exhibit F-2 of the Exchange Agreement. 
Pursuant to that certain Second Amendment to Exchange Agreement between BNSF and JPA of even date 
herewith, JPA will not complete its obligations described in Section 11.1.1.2(b) and Exhibit F-2 of the 
Exchange Agreement before the Second BNSF Closing (as defined in the Exchange Agreement). As a result, 
BNSF and JPA are entering into this First Amendment to ensure JPA has access to BNSF's property in order 
to complete such JPA obligations. 

D. BNSF and JPA entered into that certain Temporary Construction and Access License dated 
April 18, 2011 (the "Original Access license"). The Original Access License as modified by the provisions of 
this First Amendment hereof shall be referred to herein as the "Access license". 

E. BNSF and JPA desire to amend the Original Access License as set forth below. 

AGREEMENTS 

NOW, THEREFORE, in consideration of the mutual covenants contained herein, and for other good 
and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties agree 
as follows: 

Section 1. Premises. 

A. Section 1.1 of the Original Access License is hereby deleted and replaced with the following: 

1.1 Licensor hereby grants Licensee a temporary non-exclusive license, 
subject to all rights, interests, and estates of third parties, including, without limitation, any 
leases, licenses, easements, liens or other encumbrances, and upon the terms and 
conditions set forth below, to use (i) that real property shown on Exhibit "A" attached 

~ .hereto and incorporated herein by reference, and (ii) those three (3) areas of Licensor's 
property each labeled as "Temporary Access Road", generally located at Q, R, and T 
streets and shown as blue on Exhibit J-2 attached hereto and incorporated herein by 
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reference, situated at or near Lincoln, County of Lancaster, State of Nebraska, Line 
Segment 2, Mile Post 59.17 to 60.0 (collectively, items (i) and (ii) shall be referred to as the 
"Premises") for the purposes specified in Section 1.3 below (the "Permitted Uses")." 

B. Effective immediately, Exhibit "A" attached hereto and incorporated herein by reference is 
attached to the Original Access License as Exhibit "A". 

Section 2. Permitted Uses. Effective immediately, Section 1.3 of the Original Access License is 
hereby deleted and replaced with the following: 

1.3 Licensee shall use that portion of the Premises shown on Exhibit "A" 
attached hereto exclusively as a site for ingress and egress, and testing and remediation 
approved by Licensor in writing in advance to fulfill Licensee's obligations under Section 
11.1.1.2 and Exhibit F-2 of the Exchange Agreement, and shall use that portion of the 
Premises shown on Exhibit J-2 attached hereto exclusively as a site for ingress and 
egress, site preparation approved by Licensor in writing in advance, and initial construction 
approved by Licensor in writing in advance (collectively, the "Advance Construction"). 
Licensee shall not use the Premises for any other purpose whatsoever. Licensee shall not 
use or store hazardous substances, as defined by the Comprehensive Environmental 
Response, Compensation, and Liability Act, as amended ("CERClA") or petroleum or oil as 
defined by applicable Environmental Laws on the Premises." 

Section 3. Ratification. Unless otherwise provided herein, all capitalized and/or defined terms 
herein shall have the same meaning given to such capitalized and/or defined terms in the Original Access 
License. Except as amended hereby, all of the terms and provisions of the Original Access License are 
hereby reaffirmed and remain in full force and effect. In the event there is a conflict between the terms and 
provisions of the Original Access License and the terms and provisions of this First Amendment, the terms 
and provisions of this First Amendment shall control. 

Section 4. No licensor Default. Licensee agrees that Licensor is not currently in default under 
the Access License, nor does any condition exist which, with the passage of time alone, could constitute a 
default under the Access License. Licensee agrees to fully and forever release and discharge Licensor from 
any claim whatsoever relating to any period covered by the Access License prior to the Effective Date above. 

Section 5. Miscellaneous. This First Amendment (i) shall be binding upon and inure to the 
benefit of Licensee and Licensor and their respective legal representatives, successors and assigns; (ii) may 
be modified or amended only by a writing signed by each party hereto; and (iii) may be executed in multiple 
counterparts, each of which shall, for all purposes, be deemed an original but which together shall constitute 
one and the same instrument, and the signature pages from any counterpart may be appended to any other 
counterpart to assemble fully executed documents, and counterparts of this First Amendment may also be 
exchanged via electronic facsimile machines and any electronic facsimile of any party's signature shall be 
deemed to be an original signature for all purposes. 

[Signature page follows] 
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I N WITNESS WH EREOF, Licensor and Licensee have executed this First Amendment as of the date 
below each party's signature; to be effective, however, as of the Effective Date above. 

LICENSOR: 

BNSF Railway Company, a Delaware corporation 

By: 

Name: 

Title: 

Date: 

LICENSEE: 

West Haymarket 

By: 

Na 

Title: 

Date: s-... J 0 --..:I (> 1/ 
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counterpart may be appended to any other counterpart to assemble fully executed documents, and 
counterparts of this First Amendment may also be exchanged via electronic facsimile machines and 
any electronic facsimile of any party's signature shall be deemed to be an original signature for all 
purposes. 

IN WITNESS WHEREOF, Licensor and Licensee have executed this First Amendment as of 
the date below each party's signature; to be effective, however, as of the Effective Date above. 

LICENSOR: 

BNSF Railwa~rporation 

BY:~ 

LICENSEE: 

Name: Mark D. Ude 

Title: Assistant Vice President Corporate Real Estate Development 

Date: 

West Haymarket Joint Public Agency, a Nebraska joint public agency 

By: 

Name: ________________________ __ 

Title: 

Date: 

3 
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EXHIBIT "A" 

Additional Property 

Tract 5 

Parcel 1: 

That portion of the parcel of land described in Inst. No. 99-018153 composed of a portion of Lots 10 
through 12, Block 81, Original Town, Lincoln, Lancaster County, Nebraska, and more particularly 
described as follows: 

Commencing from the Northeast corner of said Lot 12, said point being the true point of beginning; 
thence on an assumed bearing of South 00 degrees 15 minutes 32 seconds West, along the East 
line of said Lot 12, said line also being the West right-of-way line of 5th Street, a distance of 63.84 
feet to a point; thence South 27 degrees 25 minutes 15 seconds West, a distance of 88.00 feet to a 
point on the South line of said Lot 12; thence North 89 degrees 43 minutes 34 seconds West, along 
the South line of said Lots 12, 11 and 10, said line also being the North right-of-way line of "L" 
Street, a distance of69.83 feet to a point on the West line of the parcel of land described in Inst. No. 
99-018153; thence North 34 degrees 44 minutes 50 seconds East, along the West line of said 
parcel of land described in Inst. No. 99-018153, a distance of 172.43 feet to a point on the North line 
of said Lot 12; thence South 89 degrees 43 minutes 50 seconds East, along the North line of said 
Lot 12, a distance of 12.37 feet to the point of beginning. 

Parcel 2: 

That portion of the parcel of land described in Inst. No. 99-018153 composed of a portion of Lots 2 
through 4, Block 106, Original Town, Lincoln, Lancaster County, Nebraska, and more particularly 
described as follows: 

Commencing from the Northwest corner of Block 106, Original Town; thence on an assumed 
bearing of South 89 degrees 43 minutes 34 seconds East, along the North line of said Block 106, 
said line also being the South right-of-way line of "L" Street, a distance of 132.01 feet to a point on 
the West line of the parcel of land described in Inst. No. 99-018153, said point also being the true 
point of beginning; thence continuing South 89 degrees 43 minutes 34 seconds East, along the 
North line of said Block 106, said line also being the South right-of-way line of "L" Street, a distance 
of 76.54 feet to a point; thence South 27 degrees 25 minutes 15 seconds West, a distance of 40.49 
feet to a point on the Southeasterly line of the parcel of land described in Inst. No. 99-018153; 
thence South 49 degrees 58 minutes 21 seconds West, along the Southeasterly line of said parcel 
of land described in Inst. No. 99-018153, a distance of 52.53 feet to the Southeast corner of said 
parcel of land described in Inst. No. 99-018153; thence North 89 degrees 43 minutes 34 seconds 
West, along the South line of said parcel of land described in Inst. No. 99-018153, a distance of 
50.02 feet to the Southwest corner of said parcel of land described in Inst. No. 99-018153; thence 
North 24 degrees 50 minutes 45 seconds East, along the Westerly line of said parcel of land 
described in Inst. No. 99-018153, a distance of 76.97 feet to the point of beginning. 
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Tract 6 

Parcel G: 

A tract of land composed of a portion of "M" Street right-of-way, a portion of 5th Street right-of-way, 
and a portion of the EastlWest Alley in Block 81 , Original Town, all located in the Northwest Quarter 
of Section 26, Township 10 North, Range 6 East of the 6th P.M., Lancaster County, City of Lincoln, 
Nebraska, and is more particularly described as follows: 

Commencing from the Southwest corner of Block 74, Original Town, thence on an assumed bearing 
of South 89 degrees 44 minutes 06 seconds east, along the South line of said Block 74, a distance 
of 182.39 feet to the true point of beginning; thence continuing South 89 degrees 44 minutes 06 
seconds East, along the South line of said Block 74 and along the South line of Block 73, Original 
Town, said line also being the North right-of-way line of said "M" Street, a distance of 274.69 feet to 
a point; thence South 11 degrees 36 minutes 56 seconds West, a distance of 27.08 feet to a point; 
thence South 27 degrees 25 minutes 15 seconds West, a distance of 82.55 feet to a point on the 
North line of Block 82, Original Town; thence North 89 degrees 44 minutes 06 seconds West, along 
the North line of said Block 82, said line also being the South right-of-way line of said "M" Street, a 
distance of 13.89 feet to the Northwest corner of said Block 82; thence South 00 degrees 15 
minutes 32 seconds West, along the West line of said Block 82, said line also being the East right
of-way line of 5th street, a distance of 27.08 feet to a point; thence South 27 degrees 25 minutes 15 
seconds West, a distance of 219.06 feet to a point on the East line of Block 81, Original Town; 
thence North 00 degrees 15 minutes 32 seconds East, along the East line of said Block 81, said line 
also being the West right-of-way line of said 5th Street, a distance of 63.84 feet to the Northeast 
corner of Lot 12, of said Block 81 ; thence North 89 degrees 43 minutes 50 seconds West, along the 
South right-of-way line of the EastlWest Alley in said Block 81, a distance of 208.37 feet to a point of 
curvature; thence Northeasterly a distance of 17.35 feet along a non-tangent curve to the left having 
a radius of 2,170.35 Feet, a central angle of 00 degrees 27 minutes 28 seconds, with a chord 
bearing of North 22 degrees 58 minutes 55 seconds East, and a chord distance of 17.35 feet to a 
point on the North right-of-way line of said EastlWest alley in said Block 81; thence South 89 
degrees 43 minutes 50 seconds East, along the North right-of-way line of said EastlWest alley in 
said Block 81, a distance of 201.67 feet to the Southeast corner of Lot 1, in said Block 81; thence 
North 00 degrees 15 minutes 32 seconds East, along the East line of said Block 81, said line also 
being the West right-of-way line of said 5th Street, a distance of 142.15 feet to the Northeast corner 
of said Lot 1; thence North 89 degrees 44 minutes 06 seconds West, along the North line of said 
Block 81, said line also being the South right-of-way line of said "M" Street, a distance of 148.56 feet 
to a point of curvature; thence Northeasterly a distance of 104.64 feet along a non-tangent curve to 
the left having a radius of 2, 170.35 feet, a central angle of 02 degrees 45 minutes 44 seconds, with 
a chord bearing of North 17 degrees 21 minutes 56 seconds East, and a chord distance of 104.63 
feet to the point of beginning. 

Parcel H: 

A tract of land composed of a portion of "L" Street right-of-way, located in the Northwest Quarter of 
Section 26, Township 10 North, Range 6 East of the 6th P.M., Lancaster County, City of Lincoln, 
Nebraska, and is more particularly described as follows: 

Commencing from the Northwest corner of Block 106, Original Town, said point being the true point 
of beginning; thence North 00 degrees 14 minutes 46 seconds East, along the East right-of-way line 
of 4th Street, a distance of 51.97 feet to a point of curvature; thence Northeasterly a distance of 
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54.30 feet along a non-tangent curve to the left having a radius of 2, 170.34 feet, a central angle of 1 
degrees 26 minutes 00 seconds, with a chord bearing of North 28 degrees 04 minutes 07 seconds 
East, and a chord distance of 54.30 feet to a point on the South Line of Block 81, Original Town; 
thence South 89 degrees 43 minutes 34 seconds East, along the South line of said Block 81, said 
line also being the North right-of-way line of said ilL" Street, a distance of 234.53 feet to a point; 
thence South 27 degrees 25 minutes 15 seconds West, a distance of 112.38 feet to a point on the 
North line of said Block 106; thence North 89 degrees 43 minutes 34 seconds West, along the North 
line of said Block 106, said line also being the South right-of-way line of ilL" Street, a distance of 
208.55 feet to the point of beginning. 

Parcell: 

A tract of land composed of a portion of the EastJWest alley in Block 106, Original Town, located in 
the Northwest Quarter of Section 26, Township 10 North, Range 6 East of the 6th P.M., Lancaster 
County, City of Lincoln, Nebraska, and is more particularly described as follows: 

Commencing from the Southwest corner of Lot 6, Block 106, Original Town, said point being the 
true point of beginning; thence South 89 degrees 43 minutes 25 seconds East, along the North 
right-of-way line of the EastJWest alley in said Block 106, a distance of 135.82 feet to a point; thence 
South 27 degrees 25 minutes 15 seconds West, a distance of 17.98 feet to a point on the south 
right-of-way line of said EastJWest alley in said Block 106; thence North 89 degrees 43 minutes 25 
seconds West, along the South right-of-way line of said EastJWest alley in said Block 106, a 
distance of 127.63 feet to the Northwest corner of Lot 7, in said Block 106; thence North 00 degrees 
18 minutes 04 seconds East, along the East right-of-way line of 4th Street, a distance of 16.00 feet 
to the point of beginning. 
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SECOND AMENDMENT TO TEMPORARY CONSTRUCTION AND ACCESS LICENSE 
 
 

THIS SECOND AMENDMENT TO TEMPORARY CONSTRUCTION AND ACCESS LICENSE 
("Second Amendment") is dated to be effective December ___, 2011 (the "Effective Date"), by and between 
BNSF RAILWAY COMPANY, a Delaware corporation, ("Licensor" or "BNSF"), and the WEST HAYMARKET 
JOINT PUBLIC AGENCY, a political subdivision of the State of Nebraska created by the Nebraska Joint Public 
Agency Act, Neb. Rev. Stat. § 13-2501 et seq. ("Licensee" or "JPA"). 
 
 

RECITALS 
 

A. In an effort to strengthen the long-term economic and physical viability of the West Haymarket 
District and Downtown Lincoln, and in support of the plans of the City (defined below) and JPA to construct 
entertainment, recreation, lodging, offices, retail and/or other complementary and/or supporting facilities 
(collectively, the "West Haymarket Project"), BNSF and the City of Lincoln, Nebraska, a Nebraska municipal 
corporation ("City") entered into, among other agreements, that certain Exchange Agreement dated October 18, 
2010 (as amended from time to time, the "Exchange Agreement"). 
 

B. Pursuant to the provisions of that certain Consent to Assignment and Assumption Agreement 
dated October 19, 2010, BNSF consented to City's assignment and transfer of its right, title and interest in and 
to the Exchange Agreement to JPA. 
 

C. BNSF and JPA entered into that certain Temporary Construction and Access License dated 
April 18, 2011 (the "Original Access License").  BNSF and JPA also entered into that certain First Amendment 
to Temporary Construction and Access License dated May 12, 2011.  The Original Access License as modified 
by the provisions of the First Amendment and this Second Amendment hereof shall be referred to herein as the 
"Access License". 
 

D. BNSF and JPA desire to amend the Original Access License as set forth below. 
 
 

AGREEMENTS 
 

NOW, THEREFORE, in consideration of the mutual covenants contained herein, and for other good and 
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties agree as 
follows: 
 
 

Section 1. Premises.  Section 1.1 of the Original Access License is hereby deleted and replaced 
with the following: 
 

" 1.1 Licensor hereby grants Licensee a temporary non-exclusive license, subject 
to all rights, interests, and estates of third parties, including, without limitation, any leases, 
licenses, easements, liens or other encumbrances, and upon the terms and conditions set 
forth below, to use (i) that real property shown on Figure 1 attached hereto and incorporated 
herein by reference, and (ii) those four (4) areas of property owned or controlled by Licensor 
each labeled as "Temporary Access Road", generally located at N, Q, R, and T streets and 
shown as blue on Exhibit J-2 dated September 28, 2010, attached hereto and incorporated 
herein by reference, situated at or near Lincoln, County of Lancaster, State of Nebraska, Line 
Segment 2, Mile Post 59.17 to 60.0 (collectively, items (i) and (ii) shall be referred to as the 
"Premises") for the purposes specified in Section 1.3 below (the "Permitted Uses")." 

 
Section 2. Permitted Uses. 
 
2.1 In addition to the permitted uses described in Section 1.3 of the Original Access License, 

Licensor and Licensee hereby acknowledge and agree that the Advance Construction shall also include (i) soil 
excavation, as determined to be necessary or desirable by Licensor and/or Licensee's remediation work and 
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testing, and (ii) Licensee's use of trucks in the route depicted on Figure 1 attached hereto and incorporated 
herein by reference, such route to be no closer than fifteen (15) feet to the nearest rail.  Such trucks shall be 
used solely to remove debris and contaminated soil in support of the West Haymarket Project and to bring in 
construction material and replacement fill soil. 
 
 2.2 In addition to and not in limitation of Licensee's other safety requirements contained in the C&M 
Agreement and the Access License, Licensee shall use proper shoring requirements for all excavations on and 
adjacent to the Premises, including all of Licensor's shoring requirements. 
 
 2.3 Licensor acknowledges and agrees that flagging will be required for the excavation and truck 
movement described herein, and Licensee shall reimburse Licensor for all such flagging, pursuant to the 
provisions of Section 3.2 of the Original Access License. 
 

Section 3. Ratification.  Unless otherwise provided herein, all capitalized and/or defined terms 
herein shall have the same meaning given to such capitalized and/or defined terms in the Original Access 
License.  Except as amended hereby, all of the terms and provisions of the Original Access License are hereby 
reaffirmed and remain in full force and effect.  In the event there is a conflict between the terms and provisions 
of the Original Access License and the terms and provisions of this Second Amendment, the terms and 
provisions of this Second Amendment shall control. 
 

Section 4. No Licensor Default.  Licensee agrees that Licensor is not currently in default under 
the Access License, nor does any condition exist which, with the passage of time alone, could constitute a 
default under the Access License.  Licensee agrees to fully and forever release and discharge Licensor from 
any claim whatsoever relating to any period covered by the Access License prior to the Effective Date above. 
 

Section 5. Miscellaneous.  This Second Amendment (i) shall be binding upon and inure to the 
benefit of Licensee and Licensor and their respective legal representatives, successors and assigns; (ii) may be 
modified or amended only by a writing signed by each party hereto; and (iii) may be executed in multiple 
counterparts, each of which shall, for all purposes, be deemed an original but which together shall constitute one 
and the same instrument, and the signature pages from any counterpart may be appended to any other 
counterpart to assemble fully executed documents, and counterparts of this Second Amendment may also be 
exchanged via electronic facsimile machines and any electronic facsimile of any party's signature shall be 
deemed to be an original signature for all purposes. 
 
 

[Signature page follows] 
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IN WITNESS WHEREOF, Licensor and Licensee have executed this Second Amendment as of the 

date below each party's signature; to be effective, however, as of the Effective Date above. 
 
 
LICENSOR: 
 
 

BNSF Railway Company, a Delaware corporation 
 

By:       
 

Name:       
 

Title:       
 

Date:       
 
 
 
 
LICENSEE: 
 
 
 West Haymarket Joint Public Agency, a Nebraska joint public agency 
 

By:       
 

Name:       
 

Title:       
 

Date:       
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CONSTRUCTION AND MAINTENANCE AGREEMENT 

THIS CONSTRUCTION AND MAINTENANCE AGREEMENT ("C&M Agreemenf') is made to be 
effective the 18"' day of October, 2010 ("Effective Date"), by and between BNSF RAILWAY COMPANY, 
a Delaware corporation ("BNSF"), and the CITY OF LINCOLN, NEBRASKA, a Nebraska municipal 
corporation ("City"). City and BNSF, respectively, are sometimes referred to in this CaM Agreement each 
as a "Party" and collectively, as the "Parties". 

RECITALS 

A. BNSF owns and operates a line of railroad in and through the City of Lincoln, State of 
Nebraska 

B In an effort to strengthen the long-term economic and physical viability of the West 
Haymarket Dlstnct and Downtown Lincoln, City plans to construct entertainment, recreation, lodging, 
offices, Il!tail and/or other complementary and/or supporting facilities (collectIVely, the 'West Haymarket 
Proleef') in the area shown on the map attached hereto as Exhibit A and Incorporated herein by reference 
("Project Area") The West Haymarket Project will include, among other things, an approximately 16,000-
seat arena (the "Arena"), an Ice center facility (the "Ice Center"), a district energy faCility, and upgrades to 
parking, utilities, and surface transportation access to the area. 

C. City and BNSF have entered into that certain Master Development Agreement of even date 
herewtth (the "Master Agreemenf'). In connection with certain economic development objectives of City 
as set forth in the Master Agreement, City deSires that BNSF grant certain permanent or temporary license 
and/or easement nghts to City and certain third parties (each a "Right of Entry" and, in multiples, "Rights 
of Entry") for certain activities on BNSF's Property (defined below) (each a "Right of Entry Work" and 
collectively, "Rights of Entry Work"). For the purposes of this CaM Agreement, the term "BNSF's 
Property" shall mean the applicable Existing BNSF Property, Retained BNSF Property, and/or 
Replacement BNSF Property which is under BNSF ownership at the time work is done under the Right of 
Entry. All capitalized terms not defined herein shall have the same meaning as in the Master Agreement. 

AGREEMENTS 

NOW, THEREFORE, in conSideration of the mutual covenants and agreements of the Parties contained 
herein, the receipt and sufficiency of which are hereby acknowledged, the Parties agree as follows. 

ARTICLE I - CITY C&M WORK. The provisions of this CaM Agreement, In addition to and not in limitation 
of the proviSions contained in the applicable Rights of Entry, shall apply with respect to the Rights of Entry 
Work ana any other construction, maintenance, Operation (as defined in the Master Agreement), or other 
work being performed on or adJacent to BNSF property by or for City (collectively, the "City C&M Work"). 
In the event of conflicts between the terms of this CaM Agreement and any applicable Right of Entry 
agreement, the most restrictive provisions shall apply to City. 

ARTICLE" - BNSF OBLIGATIONS. In consideration of the covenants of City set forth herein and the 
faithful performance thereof, BNSF agrees to do the following: 

2.1 Grant to City the following temporary Rights of Entry in accordance with and as described 
in Section 3.2 of the Master Agreement: 

2.1. 1 The Temporary Access License for I mtial Construction as defined and described In 

Section 3.2.1 of the Master Agreement and attached thereto as Exhibit EE; 
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2.1.2 The Temporary Grading License for Storm Water Mitigation as defined and 
described in Section 3.2.2(a) 01 the Master Agreement and attached thereto as Exhibit FF-1; 

2.1.3 The Temporary Access License for Soil Staging as defined and described in 
Section 3.2.3 of the Master Agreement and attached thereto as Exhibit GG; 

2.1.4 The Temporary Access License for Construction Staging - Pedestrian Bridge as 
defined and described in Section 3.2.4(a) of the Master Agreement and attached thereto as Exhibit HH-1; 

2.1.5 The Temporary Access License for Amtrak Work as defined and described in 
Section 3.2.5 of the Master Agreement and attached thereto as Exhibit II; 

2.1.6 The Temporary Grading License for Arena Drive and Parking Lot Construction as 
defined and described in Section 3.2.9 of the Master Agreement and attached thereto as Exhibit KK; 

2.1.7 The Temporary Access License for Survey I Geotech I Environmental Activities as 
defined and described in Section 3.2.11 (a) of the Master Agreement and attached thereto as Exhibit BB; 

2.1.8 The Crossing Agreements as defined and described in Section 3.2.12 of the 
Master Agreement and attached thereto as Exhibit UU. 

2.1.9 The Temporary Construction and Access License for Sanitary Sewer Work as 
defined and described in Section 3.2.11 (b) of the Master Agreement and attached thereto as Exhibit BB-1. 

2.2 Grant to City the following permanent Rights of Entry in accordance with and as described 
in Section 3.2 of the Master Agreement: 

2.2.1 The Storm Water Mitigation Easement as defined and described in Section 
3.2.2(b) of the Master Agreement and attached thereto as Exhibit FF; 

2.2.2 The Pedestrian Bridge Easement as defined and described in Section 3.2.4(b) of 
the Master Agreement and attached thereto as Exhibit HH; and 

2.2.3 The City Utility Easements as defined and described in Section 3.2.7 of the Master 
Agreement and attached thereto as Exhibit TT and Exhibit TT -1. 

2.2.4 The 2nd & J Utility Easement as defined and described in Section 3.2.10 of the 
Master Agreement and attached thereto as Exhibit TT. 

2.3 Grant to City the Security Fencing License in accordance with and as defined and 
described in Section 3.2.8 of the Master Agreement and attached thereto as Exhibit JJ. 

ARTICLE 111- CITY OBLIGATIONS 

3.1 Plans. 

3.1.1 If any City C&M Work is not included in the City Work Final Design (as defined in 
the Master Agreement), City must furnish to BNSF four sets of plans and specifications for such City C&M 
Work (reduced size 11" x 17"), together with two copies of calculations, and two copies of specifications in 
English Units, for approval prior to commencement of any construction. For each set of such plans and 
specifications submitted by City to BNSF, BNSF shall approve or reject such plans and specifications within 
thirty (30) days after BNSF's receipt thereof and, if rejected, the reasons for such rejection shall be set forth 
in reasonable detail. Corrected plans and specifications shall be approved or rejected in the manner 
hereinbefore provided. BNSF will give City final written approval of the plans and specifications 
substantially in the form of Exhibit B, attached hereto and incorporated herein by reference. Upon BNSF's 
final written approval of the plans and specifications (the "Approved Plans"), the Approved Plans will 
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become part of this C&M Agreement and incorporated herein. Any approval of the Approved Plans by 
BNSF shall in no way obligate BNSF in any manner with respect to the finished product deSign and/or 
construction. Any approval by BNSF shall mean only that the Approved Plans meet the subjective 
standards of BNSF, and such approval by BNSF shall not be deemed to mean that the Approved Plans or 
construction is structurally sound and appropriate or that the Approved Plans meet applicable regulations, 
laws, statutes or local ordinances and/or building codes. 

3.1.2 City must provide for and maintain minimum vertical and horizontal clearances, as 
required in the Contractor Requirements in Exhibit C, attached hereto and incorporated herein by 
reference, and as approved by BNSF as part of the City Work Final Design or any other Approved Plans. 

3.1.3 Prior to the start of any segment of City C&M Work on or affecting BNSF's 
property, City must provide to BNSF, and BNSF must approve, exact minimum vertical and horizontal 
clearances for such segment of City C&M Work being constructed pursuant to the City Work Final Design. 
Upon BNSF's approval of each segment of City C&M Work, BNSF and City agree to execute an 
amendment to this C&M Agreement incorporating the approved clearances into this C&M Agreement as 
Exhibit 0 ("Final Clearances"). City shall not deviate from the Final Clearances for the applicable 
segment of City C&M Work without the prior written approval of BNSF. 

3.1.4 City or its contractor(s) must submit four (4) copies of any plans (including two sets 
of calculations in English Units) for proposed shoring, falsework or cribbing to be used over, under, or 
adjacent to BNSF's tracks to BNSF's Project Engineer (defined below) for approval. The shoring, falsework 
or cribbing used by City Contractors (defined below) shall comply with all applicable requirements 
promulgated by state and federal agencies, departments, commissions and other legislative bodies. 

3.1.5 (a) For purposes of notices required under this C&M to be made to BNSF's 
Project Engineer, DiVision Engineer, Manager Signal, and Director Engineering Services, the following 
contact information is in effect at the Effective Date: 

(i) BNSF's "Project Engineer" is: 

Gerald Maczuga 
Gerald.Maczuga@BNSF.com 
402-458-7537 (office) 
206-265-2427 (cell) 
402-458-4376 (fax) 

(ii) BNSF's "Division Engineer" is: 

Andrew Shearer 
Andrew.Shearer@BNSF.com 
402-458-7724 (office) 

(iii) BNSF's "Manager Signal" is: 

Mike Koetter 
Michael. Koetter@BNSF.com 
402-458-7504 (office) 
402-458-7590 (fax) 

(iv) BNSF's "Director Engineering Services" is: 

Tom Schmidt 
Thomas.Schmidt@BNSF.com 
913-551-4330 (office) 
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(b) The contact information in Section 3.1.5(a) may be changed from time to 
time in accordance with the notice provisions of Section 4.6 below. 

3.2 Additional City Requirements. 

3.2.1 City must supervise and inspect the operations of all City Contractors to assure 
compliance with the City Work Final Design and all other Approved Plans, the terms of this C&M 
Agreement and all communicated and applicable safety requirements of BNSF. 

3.2.2 City must make any required applications and obtain all required permits and 
approvals for the City C&M Work. 

3.2.3 City must acquire all rights of way necessary for the City C&M Work. 

3.2.4 City must furnish all labor, materials, tools and equipment for the performance of 
the City C&M Work. 

3.2.5 City must advise BNSF's Project Engineer in writing of: (i) the completion date of 
each Right of Entry Work within thirty (30) days after each such completion date and (ii) the date on which 
City and/or City Contractor will meet with BNSF for the purpose of making final inspection of each Right of 
Entry Work. 

3.2.6 City must notify and obtain prior authorization from BNSF's Project Engineer 
before entering BNSF's right-of-way for inspection, construction, maintenance, or any other purposes. 
Prior to performing any inspection, construction or maintenance with its own personnel, City shall: comply 
with all of BNSF's communicated and applicable safety rules and regUlations; require any City employee 
performing maintenance to complete the safety training program at the Website 
"contractororientation.com"; notify BNSF when, pursuant to the requirements of Exhibit C or Section 3.3.6 
below, flaggers are required to be present; and procure, and have approved by BNSF's Risk Management 
Department, Railroad Protective Liability insurance. 

3.2.7 City agrees to reimburse BNSF for work of an emergency nature caused by City or 
City Contractors in connection with the City C&M Work which BNSF deems is reasonably necessary for the 
immediate restoration of railroad operations, or for the protection of persons or BNSF property. Such 
emergency work may be performed by BNSF without prior approval of City and City agrees to fully 
reimbUrse BNSF for all such work. 

3.2.8 The City C&M Work must be performed by City or City Contractors in a manner 
that will not endanger or interfere with the safe and timely operations of BNSF and its facilities. 

3.2.9 City must include the following provisions in any contract with City Contractors: 

3.2.9.1 City Contractor is placed on notice that fiber optic, communication and 
other cable lines and systems (collectively, the "Lines") owned by various telecommunications companies 
may be buried on BNSF's property or right-of-way. The locations of these Lines have been included on the 
plans based on information from the telecommunications companies. City Contractor will be responsible 
for contacting BNSF's Project Engineer, BNSF's Manager Signal, and the telecommunications companies 
and notifying them of any work that may damage these Lines or facilities andlor interfere with their service. 
City Contractor must also mark all Lines shown on the plans or marked in the field in order to verify their 
locations. City Contractor must also use all reasonable methods when working in the BNSF right-of-way or 
on BNSF property to determine if any other Lines (fiber optic, cable, communication or otherwise) may 
exist. 
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3.2.9.2 City Contractor will be responsible for the rearrangement of any facilities or 
Lines determined to interfere with the City C&M Work. City Contractor must cooperate fully with any 
telecommunications company(ies) in perfonning such rearrangements. 

3.2.9.3 Failure to mark or identify these Lines will be sufficient cause for BNSF's 
Project Engineer to stop all or any part of the City C&M Work at no cost to City or BNSF until these items 
are completed. 

3.2.9.4 All City C&M Work perfonned within the limits of BNSF's right-of-way must 
be performed in a good and workmanlike manner in accordance with plans and specifications approved by 
BNSF. 

3.2.9.5 Changes or modifications during the City C&M Work that affect safety or 
BNSF operations must be subject to BNSF's approval. 

3.2.9.6 No work will be commenced within BNSF's right-of-way until each 01 the 
prime contractors employed in connection with the City C&M Work have (i) executed and delivered to 
BNSF a letter agreement in the fonn of Exhibit C-1 (AI attached hereto and incorporated herein by 
reference, and (ii) delivered to and secured BNSF's approval of the required insurance. 

3.2.9.7 Notwithstanding the provisions of Section 3.2.9.6 above, solely for the 
temporary Rights of Entry described in Sections 2.1.1, 2.1.3, 2.1.4, and 2.1.5 above, no work will be 
commenced within BNSF's right-ol-way until each of the prime contractors employed in connection with the 
City C&M Work under the referenced temporary Rights of Entry have (i) executed and delivered to BNSF a 
letter agreement in the form of Exhibit C-1 (SI attached hereto and incorporated herein by reference, and 
(ii) delivered to and secured BNSF's approval 01 the required insurance. 

3.2.9.8 To facilitate scheduling for the City C&M Work, City Contractors shall give 
BNSF's Project Engineer eight (8) weeks' advance notice of the proposed times and dates for work 
windows, except in case 01 emergency, in which event City Contractors must notify BNSF's Project 
Engineer by telephone at (402) 458-7537 as soon as practicable and shall promptly thereafter follow up 
with written notice to BNSF's Project Engineer at City Contractor's earliest opportunity. Notwithstanding the 
foregoing, in no event shall City or any City Contractors enter onto BNSF's property prior to receiving 
written approval lor such entry from BNSF's Project Engineer. BNSF and the City Contractors will establish 
mutually agreeable work windows for the City C&M Work. BNSF has the right at any time to revise or 
change the work windows, due to train operations or service obligations. BNSF will not be responsible for 
any additional costs and expenses resulting from a change in work windows. Additional costs and 
expenses resulting from a change in work windows shall be accounted for in the contractor's expenses for 
the City C&M Work. 

3.3 Construction and Contractor Requirements. 

3.3.1 Contractor Requirements. For the City C&M Work, City must comply, and cause 
all of its contractors (each a "City Contractor", and collectively the "City Contractors") to comply, with the 
obligations set forth in Exhibit C attached hereto and incorporated herein by reference, and cause all City 
Contractor(s) for such work to execute and deliver a Contractor Right of Entry ("CROE") in the lorm of 
Exhibit C-1IAI or Exhibit C-1IBI, as applicable. In addition, all City C&M Work must comply with all of the 
following requirements: 

3.3.2 Standards. All City C&M Work must performed (i) in a good and workmanlike 
manner, (ii) in accordance with the applicable City Work Final Design or other Approved Plans, (iii) in 
conformance with applicable building codes and all applicable engineering, safety and any and all laws, 
statutes, regulations, ordinances, orders, covenants, restrictions, or decisions 01 any court of competent 
jurisdiction ("Legal Requirements"), (iv) in accordance with the accepted industry standards of care, skill 
and diligence, and (v) in such a manner as shall not adversely affect the structural integrity or maintenance 
of any BNSF improvements or other improvements on or near BNSF property, or any lateral support of any 
structures adjacent to or in the proximity of any BNSF improvements or BNSF property. In addition, each 
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portion of the City C&M Work must be promptly commenced by the Party obligated hereunder to perform 
the same and thereafter diligently prosecuted to conclusion in its logical order and sequence. Furthermore, 
any changes or modifications of the City C&M Work which affect BNSF will be subject to BNSF's written 
approval prior to the commencement of any such changes or modifications from BNSF's Project Engineer. 

3.3.3 Site Cleanup and Restoration. City shall be responsible for all job site cleanup and 
restoration, including removal of all construction materials, concrete debris, surplus soil, refuse, 
contaminated soils, asphalt debris, litter and other waste materials resulting from the City C&M Work to the 
reasonable satisfaction of BNSF's Division Engineer. 

3.3.4 Safety/Security. 

3.3.4.1 During the City C&M Work, City, at City's sole cost, shall perform all 
activities and work in such a manner as to preclude personal injury or property damage to BNSF or any 
other party, and shall ensure that there is no interference with the railroad operations or other activities of 
BNSF, or anyone present on BNSF's property with the authority or permiSSion of BNSF. City shall not 
disturb any improvements of BNSF or BNSF's existing lessees, licensees, license beneficiaries or lien 
holders, if any, or interfere with the use of such improvements, except as permitted by Section 3.3.5 below. 

3.3.4.2 Prior to entering BNSF's property to perform the City C&M Work, City shall 
cause all City Contractor{s) to comply with all of 8NSF's communicated and applicable safety and security 
rules and regulations and complete the safety training program at the Website 
.. www.contractororientation.com .. or then-current program deSignated by BNSF (the "Safety Orientation") 
and eRAILSAFE or then-current security program designated by BNSF (the "Security Orientation") within 
one year prior to entering upon BNSF's property. Additionally, City must ensure that each and every 
employee of all City Contractors possess a card certifying completion of the Safety Orientation and the 
Security Orientation prior to entering upon 8NSF's property. City must renew the Safety Orientation and 
Security Orientation annually. 

3.3.4.3 City must supervise and inspect the activities of all City Contractors 
entering onto BNSF's property'to perform the City C&M Work, and assure compliance with the applicable 
Approved Plans, the terms of this C&M Agreement, and all communicated and applicable safety 
requirements of BNSF. BNSF will have the right to stop work if any of the following events take place: (i) If 
BNSF determines that proper supervision and inspection are not being performed by City at any time 
during the City C&M Work, (iii any City Contractor performs any work in a manner contrary to the 
applicable Approved Plans; (iii) any City Contractor, in BNSF's opinion, prosecutes its work in a manner 
Which is hazardous to BNSF property, facilities, personnel, or the safe and expeditious movement of 
railroad traffic; or (iv) the insurance described herein or in Exhibit C-1(A) or Exhibit C-1(B), as applicable, 
is canceled or expires. The work stoppage will continue until all necessary actions are taken by City to 
rectify the situation to the satisfaction of BNSF's Division Engineer or until additional insurance has been 
delivered to and accepted by BNSF. Any such work stoppage under this provision will not give rise to any 
liability on the part of BNSF. BNSF's right to stop the work is in addition to any other rights 8NSF may 
have under this C&M Agreement or an applicable Right of Entry. In the event that BNSF desires to stop 
work, BNSF agrees to immediately notify City. Notwithstanding the foregoing, BNSF has no duty or 
obligation to observe or inspect, or to halt work by any City Contractor on BNSF's property, it being solely 
City's responsibility to ensure that work performed by any City Contractor is conducted in compliance with 
the terms of this C&M Agreement, all Legal Requirements and the applicable Approved Plans. 

3.3.5 Disturbance of Improvements, City will be responsible at no cost to BNSF to 
locate and make any adjustments necessary to any wire lines, pipe lines, or other utilities, fences, 
buildings, improvements or other facilities located within BNSF's property (collectively, "Other 
Improvements"). City must contact the owner(s) of the Other Improvements notifying them of any work 
that may damage these Other Improvements andlor interfere with their service and, if required, obtain the 
owner's written approval prior to so affecting the Other Improvements. City must mark all BNSF 
improvements and Other Improvements on the applicable Approved Plans and mark all BNSF 
improvements and Other Improvements in the field in order to verify their locations, City must also use all 
reasonable methOds when working on or near BNSF's property to determine if any BNSF improvements or 
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Other Improvements (fiber optic, cable, communication or otherwise) may exist. Failure to mark or identify 
any BNSF improvements or Other Improvements will be sufficient cause for BNSF to stop construction at 
no cost to BNSF until such items are completed. City must make all adjustments and other work described 
in this Section 3.3.5, including without limitation adjustments to Other Improvements and work on and 

• affecting BNSF property, in a manner that does not adversely impact utility service to BNSF. City shall use 
commercially reasonable efforts to cause, at its expense, any utilities for its operations to be separately 
metered from lJtilities serving BNSF's operations by the date set forth on the Timeline (as defined in the 
M",ster Agreement). 

3.3.6 Flagging. Subject to modification in writing by BNSF's Division Engineer, no City 
Contractor shall conduct any activities on, or be present on, any portion of BNSF's property that is within 
twenty-five (25) feet of any active railroad track or where any such activities have the potential to foul any 
active railroad track, except in the presence of a flagger. In addition to and not in limitation of the 
foregoing, City shall, and shall cause its City Contractors to, comply with all BNSF requirements concerning 
flagging, including without limitation the provisions of Section 1.05 of Exhibit C. BNSF shall arrange for the 
presence of f1aggers as soon as practicable after receipt of notice from City in accordance with Section 
1.05.01 of Exhibit C; provided, however, BNSF shall not be held responsible for City delays when flaggers 
are not available. 

3.3.7 Flagging Costs. Flagging costs of the Included BNSF Work (as defined in the 
M",ster Agreement) are the responsibility of BNSF to the extent described in Section 2.2(i) of the Master 
Agreement. All other flagging costs, including without limitation flagging costs for City C&M Work, BNSF 
Additional Cost Work and any other work that is or becomes a part of the West Haymarket Project, shall be 
at City's cost and expense; provided, however, to the extent BNSF is performing work requiring flagging 
that is the responsibility of BNSF (under the first sentence of this Section 3.3.7) at the same time and in 
the same location as the City C&M Work, BNSF Additional Cost Work and/or any other work that is or 
becomes a part of the West Haymarket Project, such flagging costs and expenses shall be deemed to be 
part of the Included BNSF Work. Notwithstanding the foregoing, however, if the City C&M Work, BNSF 
Additional Cost Work or any other work that is or becomes part of the West Haymarket Project is of such 
magnitude that additional flaggers or additional flagging time is required, then City shall be responsible for 
all flagging costs and expenses for such incremental f1aggers and additional flagging time as BNSF 
AClditional City Cost Work. As further described in Section 1.0S.03c of Exhibit C, the governmental 
flagging rate in effect at the time of performance by the flaggers will be used to calculate flagging costs. As 
more particularly described in Section 2.7.2 of the Master Agreement and also in the Escrow Agreement 
(as defined in the Master Agreement), City shall deposit additional amounts, including amounts for 
estimated flagging costs, into escrow for BNSF Additional City Cost Work. 

3.3.8 No Unauthorized Tests or Digging. No City Contractor shall conduct any tests, 
investigations or any other activity using mechanized equipment and/or machinery, or place or store any 
mechanized equipment, tools or other materials, within twenty-five (2S) feet of the centerline of any railroad 
track on BNSF's property, except after City has obtained written approval from BNSF Director Engineering 
Services, and then only in strict accordance with the terms and any conditions of such approval. 

3.3.9 Drainage. Any and all cuts and fills, excavations or embankments as part of the 
City C&M Work shall be deemed to be a part of the City C&M Work and shall be made by City in such 
manner, form .. nd to the extent as will provide adequate drainage of and from BNSF's property and any 
adjoining BNSF right of way. Wherever any such fill or embankment shall or may obstruct the natural and 
pre-existing dreinage from either or both BNSF's property and BNSF's adjoining right of way, City shall 
construct such culverts or drains to preserve such natural and pre-existing drainage, and such culverts or 
drains shall also be deemed to be a part of the City C&M Work. City shall wherever necessary with respect 
to the City C&M Work, construct extensions of existing drains, culverts or ditches through or along BNSF's 
property (which extensions will also be deemed to be a part of the City C&M Work), such extensions to be 
of adequate sectional dimensions to preserve flowage of drainage or other waters, and/or material and 
workmanship equally as good as those now existing. 

3.3.10 Liens. City shall promptly pay and discharge any and all liens arising out of any 
construction done, suffered or permitted to be done by City. BNSF is hereby authorized to post any notices 
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or take any other action upon or with respect to BNSF's property that is or may be permitted by Legal 
Requirements to prevent the attachment of any such liens to any portion of BNSF's property; provided, 
however, that failure of BNSF to take any such action shall not relieve City of any obligation or liability 
under this Section or any other section of this C&M Agreement. City shall include in its contracts with all 
City Contractors, and require all contractors performing any work on BNSF's property or providing materials 
to include in their contracts with their subcontractors, a notice and acknowledgement by the party providing 
work or materials that BNSF is not liable for any amounts due such contractor or contractors and waiving 
any right to place a lien on BNSF's property. 

3.4 Environmental Compliance and Notification. 

3.4.1 Compliance with Environmental Laws. City shall cause its contractors and 
employees to strictly comply with all federal, state and local environmental laws and regulations in its use of 
BNSF's property, including, but not limited to, the Resource Conservation and Recovery Act, as amended 
(RCRA), the Clean Water Act, the Oil Pollution Act, the Hazardous Materials Transportation Act, CERCLA 
(collectively, the "Environmental Laws") with respect to the BNSF property. City and its contractors, if 
any, shall not maintain a "treatment," "storage," "transfer" or "disposal" facility, or "underground storage 
tank," as those terms are defined by Environmental Laws, on BNSF's property. City and its contractors, if 
any, shall not handle, transport, release or suffer the release of "hazardous waste" or "hazardous 
substances", as "hazardous waste" and "hazardous substances" may now or in the future be defined by 
any Environmental Laws, except as may be pre-existing in BNSF's property and as encountered in the City 
C&M Work and then only in compliance with Environmental laws and the SMP (defined below), and shall 
not use any soils or other materials containing hazardous waste or hazardous substances in connection 
with the City C&M Work, or otherwise bring any hazardous waste or hazardous substances onto any BNSF 
property. 

3.4.2 Notice of Release. City shall give BNSF immediate notice to BNSF's Resource 
Operations Center at (800) 832-5452 in the event of any release of hazardous substances on or from 
BNSF's property, violation of Environmental Laws, or inspection or inquiry by governmental authorities 
charged with enforcing Environmental laws with respect to City's use of BNSF's property. City shall use 
best efforts to promptly respond to any release arising from or related to its activities contemplated in this 
C&M Agreement only in compliance with Environmental laws and the SMP. City shall also give BNSF 
notice of all measures undertaken on City's behalf to investigate, remediate, respond to or otherwise cure 
such release or violation. 

3.4.3 Remediation of Release. In the event City has notice of a release or violation of 
Environmental Laws which occurred or may occur as a result of City's activities contemplated in this C&M 
Agreement, City shall take timely measures to investigate, remediate, respond to or otherwise cure as 
required by applicable law such release or violation affecting BNSF's property or improvements. If during 
the City C&M Work, soils or other materials considered to be environmentally contaminated are exposed, 
City will remove and safely dispose of said contaminated soils only in compliance with Environmental Laws 
and the SMP. Determination of soils contamination and applicable disposal procedures thereof will be 
made only by an agency having the capacity and authority to make such a determination. 

3.4.4 Evidence of Compliance. City agrees to periodically to furnish BNSF upon written 
request with reasonable proof that it is in compliance with this Article III, Section 3.4. 

3.4.5 Soil Management Plan. In addition to the other obligations of City and City 
Contractors as set forth herein, including but not limited to the provisions of Exhibit C and, as applicable, 
Exhibit C-1/AI or Exhibit C-1(BI, the Soil Management Plan attached hereto as Exhibit E ("SMP") sets 
forth additional obligations of City and BNSF with respect to the proper management of impacted 
environmental media during the Development Period (as defined in the Master Agreement). 

3.5 Timing. 

3.5.1 City will use commercially reasonable efforts to perform all City C&M Work in 
accordance with the Timeline. 
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3.5.2 BNSF and City mutually agree that no construction activities for the City C&M 
Work, nor future maintenance of any improvements which have a reasonable likelihood to delay train traffic 
on BNSF's main lines, will be permitted during the fourth quarter of each calendar year. Emergency work 
will be permitted only upon prior notification to BNSF's Network Operations Center (telephone number: 800 
832-5452). BNSF and City mutually understand and agree that trains cannot be subjected to delay during 
this time period. 

3.6 Indemnifications. 

3.6.1 TO THE FULLEST EXTENT PERMITTED BY LAW, CITY SHALL, AND SHALL 
CAUSE CITY'S CONTRACTORS TO, RELEASE, INDEMNIFY, DEFEND AND HOLD HARMLESS BNSF 
AND BNSF'S AFFILIATED COMPANIES, PARTNERS, SUCCESSORS, ASSIGNS, LEGAL 
REPRESENTATIVES, OFFICERS, DIRECTORS, SHAREHOLDERS, EMPLOYEES AND AGENTS FOR, 
FROM AND AGAINST ANY AND ALL CLAIMS, LIABILITIES, FINES, PENALTIES, COSTS, DAMAGES, 
LOSSES, LIENS, CAUSES OF ACTION, SUITS, DEMANDS, JUDGMENTS AND EXPENSES 
(INCLUDING, WITHOUT LIMITATION, COURT COSTS AND ATTORNEYS' FEES) OF ANY NATURE, 
KIND OR DESCRIPTION OF ANY PERSON (INCLUDING, WITHOUT LIMITATION, THE EMPLOYEES 
OF THE PARTIES HERETO) OR ENTITY DIRECTLY OR INDIRECTLY (COLLECTIVELY, 
"LIABILITIES") ARISING OUT OF, RESULTING FROM OR CAUSALLY RELATED TO (IN WHOLE OR 
IN PART): 

(i) ANY RIGHTS OR INTERESTS GRANTED TO CITY OR ANY CITY 
PARTY (DEFINED BELOW) PURSUANT TO THIS C&M AGREEMENT, THE RIGHTS OF ENTRY, OR 
THE LICENSES AND/OR EASEMENTS GRANTED TO CITY PURSUANT TO THIS C&M AGREEMENT; 

(ii) THE USE, OCCUPANCY OR PRESENCE OF CITY AND/OR CITY 
CONTRACTORS AND THEIR RESPECTIVE SUBCONTRACTORS, EMPLOYEES OR AGENTS (SUCH 
CITY CONTRACTORS, SUBCONTRACTORS, EMPLOYEES AND AGENTS BEING REFERRED TO 
INDIVIDUALLY AS A "CITY PARTY" AND COLLECTIVELY, THE "CITY PARTIES") AND/OR ANY 
WORK PERFORMED BY CITY OR ANY CITY PARTY IN, ON, OR ABOUT BNSF'S PROPERTY OR 
RIGHT-OF-WAY AND/OR THE WEST HAYMARKET PROJECT, INCLUDING, WITHOUT LIMITATION, 
OPERATION OF THE PEDESTRIAN BRIDGE, SECURITY FENCING (AS DEFINED IN THE MASTER 
AGREEMENT), OR STORM WATER MITIGATION (AS DEFINED IN THE MASTER AGREEMENT) BY 
CITY; 

(iii) ANY ENVIRONMENTAL MATTERS ARISING FROM THE WEST 
HAYMARKET PROJECT AND/OR AFFECTING THE PROJECT AREA OR ANY PROPERTY 
ADJACENT THERETO; 

(iv) ANY AND ALL CLAIMS BROUGHT BY ANY PARTY RELATED TO OR 
ARISING FROM THE ACQUISITION AND/OR DEVELOPMENT OF ANY AND ALL PROPERTY AS 
PART OF THE WEST HAYMARKET PROJECT, INCLUDING WITHOUT LIMITATION PROPERTY 
DESCRIBED IN THIS C&M AGREEMENT, THE MASTER AGREEMENT, THE EXCHANGE 
AGREEMENT, AND/OR THE RIGHTS OF ENTRY AGREEMENTS; 

(v) THE CONDITION OF THE REPLACEMENT BNSF PROPERTY, INCLUDING 
WITHOUT LIMITATION ANY AND ALL CLAIMS RELATED TO OR ARISING FROM THE EXISTENCE 
OF ANY THIRD PARTY RESERVED RIGHTS AND/OR ANY THIRD PARTY'S EXERCISE OF ITS 
RESERVED RIGHTS; 

(vi) ANY DAMAGE TO OR DESTRUCTION OF ANY 
TELECOMMUNICATION LINES IN CONNECTION WITH THE WEST HAYMARKET PROJECT BY CITY 
OR ANY CITY PARTY, INCLUDING BUT NOT LIMITED TO (A) ANY INJURY TO OR DEATH OF ANY 
PERSON EMPLOYED BY OR ON BEHALF OF ANY TELECOMMUNICATIONS COMPANY, AND/OR 
ITS CONTRACTORS, AGENTS AND/OR EMPLOYEES AS A RESULT OF SUCH DAMAGE OR 
DESTRUCTION, AND/OR (B) ANY CLAIM OR CAUSE OF ACTION FOR ALLEGED LOSS OF PROFITS 
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OR REVENUE BY, OR LOSS OF SERVICE BY A CUSTOMER OR USER OF SUCH 
TELECOMMUNICATION COMPANY(IES) AS A RESULT OF SUCH DAMAGE OR DESTRUCTION; 

(vii) CITY'S OR ANY CITY PARTY'S BREACH OF THE TERMS AND 
CONDITIONS OF THIS C&M AGREEMENT, THE RIGHTS OF ENTRY, OR THE LICENSES AND/OR 
EASEMENTS GRANTED TO CITY PURSUANT TO THE MASTER AGREEMENT; 

(viii) ANY ACT OR OMISSION OF CITY OR ITS OFFICERS, AGENTS, 
INVITEES, EMPLOYEES OR CONTRACTORS, OR A CITY PARTY, OR ANYONE DIRECTLY OR 
INDIRECTLY EMPLOYED BY ANY OF THEM, OR ANYONE THEY CONTROL OR EXERCISE 
CONTROL OVER. 

THE LIABILITY ASSUMED BY CITY AND THE CITY CONTRACTORS WILL 
NOT BE AFFECTED BY THE FACT, IF IT IS A FACT, THAT ANY DAMAGE, DESTRUCTION, INJURY 
OR DEATH WAS OCCASIONED BY OR CONTRIBUTED TO BY THE NEGLIGENCE OF BNSF, ITS 
AGENTS, SERVANTS, EMPLOYEES OR OTHERWISE, BUT EXCLUDING CLAIMS WHOLLY CAUSED 
BY BNSF'S SOLE NEGLIGENCE AND EXCLUDING CLAIMS TO THE EXTENT THAT SUCH CLAIMS 
ARE CAUSED BY THE WILLFUL MISCONDUCT OR GROSS NEGLIGENCE OF BNSF. 

3.62 FURTHER, TO THE FULLEST EXTENT PERMITTED BY LAW, CITY SHALL, 
AND SHALL CAUSE CITY'S CONTRACTORS TO, NOW AND FOREVER WAIVE ANY AND ALL 
CLAIMS, REGARDLESS OF WHETHER SUCH CLAIMS ARE BASED ON STRICT LIABILITY, 
NEGLIGENCE OR OTHERWISE, THAT BNSF IS AN "OWNER", "OPERATOR", "ARRANGER", OR 
"TRANSPORTER" WITH RESPECT TO THE EXCHANGE PROPERTIES (AS DEFINED IN THE 
EXCHANGE AGREEMENT), OR THE WEST HAYMARKET PROJECT AND/OR THE PROJECT AREA 
OR ANY PROPERTY ADJACENT THERETO, FOR THE PURPOSES OF CERCLA OR OTHER 
ENVIRONMENTAL LAWS. CITY WILL, AND WILL CAUSE CITY'S CONTRACTORS TO, INDEMNIFY, 
DEFEND AND HOLD BNSF HARMLESS FROM ANY AND ALL SUCH CLAIMS REGARDLESS OF THE 
NEGLIGENCE OF BNSF. CITY FURTHER AGREES THAT THE USE OF THE EXCHANGE 
PROPERTIES, OR THE WEST HAYMARKET PROJECT AND/OR THE PROJECT AREA OR ANY 
PROPERTY ADJACENT THERETO, AS CONTEMPLATED BY THIS C&M AGREEMENT SHALL NOT 
IN ANY WAY SUBJECT BNSF TO CLAIMS THAT BNSF IS OTHER THAN A COMMON CARRIER FOR 
PURPOSES OF ENVIRONMENTAL LAWS AND EXPRESSLY AGREES TO INDEMNIFY, DEFEND, AND 
HOLD BNSF HARMLESS FOR ANY AND ALL SUCH CLAIMS. IN NO EVENT SHALL BNSF BE 
RESPONSIBLE FOR THE ENVIRONMENTAL CONDITION OF THE EXCHANGE PROPERTIES, OR 
THE WEST HAYMARKET PROJECT AND/OR THE PROJECT AREA, OR ANY PROPERTY ADJACENT 
THERETO. 

3.6.3 FURTHER, TO THE FULLEST EXTENT PERMITTED BY LAW, CITY AGREES, 
AND SHALL CAUSE CITY'S CONTRACTORS TO AGREE, REGARDLESS OF ANY NEGLIGENCE OR 
ALLEGED NEGLIGENCE OF BNSF, TO INDEMNIFY, DEFEND AND HOLD HARMLESS BNSF 
AGAINST AND ASSUME THE DEFENSE OF ANY LIABILITIES ASSERTED AGAINST OR SUFFERED 
BY BNSF UNDER OR RELATED TO THE FEDERAL EMPLOYERS' LIABILITY ACT ("FELA") 
WHENEVER EMPLOYEES OF CITY OR ANY OF ITS AGENTS, INVITEES, OR CONTRACTORS CLAIM 
OR ALLEGE THAT THEY ARE EMPLOYEES OF BNSF OR OTHERWISE. THIS INDEMNITY SHALL 
ALSO EXTEND, ON THE SAME BASIS, TO FELA CLAIMS BASED ON ACTUAL OR ALLEGED 
VIOLATIONS OF ANY FEDERAL, STATE OR LOCAL LAWS OR REGULATIONS, INCLUDING BUT 
NOT LIMITED TO THE SAFETY APPLIANCE ACT, THE LOCOMOTIVE INSPECTION ACT, THE 
OCCUPATIONAL SAFETY AND HEALTH ACT, THE RESOURCE CONSERVATION AND RECOVERY 
ACT, AND ANY SIMILAR STATE OR FEDERAL STATUTE. 

3.6.4 City agrees that its obligations under the provisions of this Section 3.6 expressly 
includes claims related to property related to the West Haymarket Project that was formerly, but not 
currently, owned by BNSF and BNSF's predecessors-in-interest. City's indemnification obligations herein 
shall be in addition to, and not in limitation of, City's indemnification obligations pursuant to the terms and 
provisions of the Master Agreement, the Exchange Agreement and the Rights of Entry agreements. 
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3.7 Waiver of Municipal and Sovereign Immunity. To the fullest extent permitted by law, City 
waives its municipal immunity and its sovereign immunity with respect to BNSF for matters arising out of 
the West Haymarket Project, the Master Agreement, the Exchange Agreement, the Rights of Entry 
agreements, and this C&M Agreement, including, without limitation, (i) for environmental and other 
conditions of the Replacement BNSF Property that City is conveying to BNSF pursuant to the Master 
Agreement and the Exchange Agreement; (ii) for environmental and other conditions of the real property 
that BNSF is quitclaiming to City pursuant to the Master Agreement and the Exchange Agreement and of . 
property related to the West Haymarket Project that was formerly, but not currently, owned by BNSF and 
BNSF's predecessors-in-interest, including remediation costs beyond Nebraska Department of 
Environmental Quality Title 200 funds ("Title 200 Funding"); (iii) for claims arising out of work performed by 
City or its contractors pursuant to the provisions of this C&M Agreement, the Master Agreement, the 
Exchange Agreement, the Rights of Entry agreements, and the Exchange Agreement; and (iv) for claims 
arising out of continuing rights of City to enter onto property of BNSF, including work performed by City and 
City Contractors on such property of BNSF. Any lawful waiver of City's sovereign immunity herein shall be 
in addition to, and not in limitation of, any lawful waiver of City's sovereign immunity pursuant to the terms 
and provisions of the Master Agreement, the Exchange Agreement, and the Rights of Entry agreements. 

3.8 Insurance Obligations. 

3.8.1 During the Development Period, City shall, at its sole cost and expense, procure 
and maintain the following insurance: 

3.8.1.1 Commercial General Liability Insurance. This insurance shall contain 
broad form contractual liability in an amount of at least $25,000,000 per occurrence and an aggregate limit 
of $50,000,000, but in no event less than the amount otherwise carried by City. Coverage must be 
purchased on a post 1998 ISO occurrence form or equivalent and include coverage for, but not limited to, 
the following: 

• Bodily Injury and Property Damage 
• Personal I njury and Advertising Injury 
• Fire legal liability 
• Products and completed operations 

This policy shall also contain the fOllowing endorsements, which shall be indicated on the 
certificate of insurance: 

• The definition of insured contract shall be amended to remove any 
exclusion or other limitation for any work being done within 50 feet of 
railroad property. 

• Waiver of subrogation in favor of and acceptable to Railroad. 
• Additional insured endorsement in favor of and acceptable to Railroad 
• Separation of insureds. 
• The policy shall be primary and non-contributing with respect to any 

insurance carried by Railroad. 

It is agreed that the workers' compensation and employers' liability related exclusions in 
the Commercial General Liability insurance policy(s) required herein are intended to apply 
to employees of the policy holder and shall not apply to Railroad employees. 

3.8.1.2 Business Automobile Insurance. This insurance shall contain a combined 
single limit of at least $1,000,000 per occurrence, and include coverage for, but not limited to the following: 

• Bodily injury and property damage 
• Any and all vehicles owned, used or hired 

This policy shall also contain the following endorsements or language, which shall be 
indicated on the certificate of insurance: 
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• Waiver of subrogation in favor of and acceptable to Railroad. 
• Additional insured endorsement in favor or and acceptable to Railroad. 
• Separation of insureds. 
• The policy shall be primary and non-contributing with respect to any 

insurance carried by Railroad. 

3.8.1.3 Workers' Compensation and Employers' Liability Insurance. This 
insurance shall include coverage for, but not limited to: 

City's statutory liability under the workers' compensation laws of the 
state(s) in which the work is to be performed. If optional under State law, 
the insurance must cover all employees anyway. 
Employers' Liability (Part B) with limits of at least $500,000 each accident, 
$500,000 by disease policy limit, $500,000 by disease each employee. 

This policy shall also contain the following endorsements or language, which shall be 
indicated on the certificate of insurance: 

Waiver of subrogation in favor of and acceptable to Railroad. 

3.8.1.4 Railroad Protective Liability Insurance. This insurance shall name only the 
Railroad as the Insured with coverage of at least $5,000,000.00 per occurrence and $10,000,000.00 in the 
aggregate. The policy shall be issued on a standard ISO form CG 00 35 10 93 and include the following: 

• Endorsed to include the Pollution Exclusion Amendment (ISO form CG 28 
311093) 

• Endorsed to include the Limited Seepage and Pollution Endorsement. 
• Endorsed to remove any exclusion for punitive damages. 
• No other endorsements restricting coverage may be added. 
• The original policy must be provided to Railroad prior to performing any 

work or services under this C&M Agreement 

In lieu of providing a Railroad Protective Liability Policy, City may participate in BNSF's 
Blanket Railroad Protective Liability I nsurance Policy available to City and City Contractors. 

3.8.1.5 Other Requirements: 

All policies (applying to coverage listed above) must not contain an exclusion for 
punitive damages and certificates of insurance must reflect that no exclusion exists. 

City agrees to waive its right of recovery against Railroad for all claims and suits 
against Railroad, except for claims and suits arising wholly out of the sole negligence, or to the extent 
caused by the gross negligence or willful misconduct, of Railroad. In addition, its insurers, through the 
terms of the policy or policy endorsement, waive their right of subrogation against Railroad for all claims 
and Suits, except for claims and suits arising wholly out of the sole negligence, or to the extent caused by 
the gross negligence or willful misconduct, of Railroad. The certificate of insurance must reflect the waiver 
of subrogation endorsement. City further waives its right of recovery, and its insurers also waive their right 
of subrogation against Railroad for loss of its owned or leased property or property under City's care, 
custody or control, except for rights of recovery and rights of subrogation arising wholly out of the sole 
negligence, or to the extent caused by the gross negligence or willful misconduct, of Railroad. 

City is allowed to self-insure up to $250,000 per occurrence and $250,000 
aggregate on General Liability and Automotive Liability and up to $500,000 per occurrence and $500,000 
aggregate on Worker's Compensation Liability without the prior written consent of Railroad. Any 
deductible, self-insured retention or other financial responsibility for claims must be covered directly by City 
in lieu of insurance. Any and all Railroad Liabilities that would otherwise, in accordance with the provisions 
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of this C&M Agreement, be covered by insurance will be covered as if City elected not to include a 
deductible, self-insured retention or other financial responsibility for claims. 

Prior to commencing the City C&M Work, City must furnish to Railroad acceptable 
certificate(s) of insurance including an original signature of the authorized representative evidencing the 
required coverage, endorsements, and amendments. The policy(ies) must contain a provision that 
obligates the insurance company(ies) issuing such policy(ies) to notify Railroad in writing at least 30 days 
prior to any cancellation, non-renewal, substitution or material alteration. This cancellation provision must 
be indicated on the certificate of insurance. Upon request from Railroad, a certified duplicate original of 
any required policy must be furnished. Certificate(s) should be sent to the following address: 

Ebix BPO 
PO Box 12010-BN 
Hemet, CA 92546-8010 
Fax number: 951-$52-2882 
Email: bnsf@ebix.com 

Upon notification to BNSF of cancellation, non-renewal, sUbstitution or material 
alteration of any such policy(ies), BNSF shall have the option to (i) if feasible, pay, on behalf of the City, 
any and all such premiums, penalties, fees or expenses necessary to keep such policy(ies) in full force and 
effect; or (ii) in the event that such policy(ies) cannot be kept in full force and effect, enter into the open 
market and procure such policy(ies) of insurance on behalf of City as required by this C&M Agreement at 
the then-current market rate. Upon any of the above occurrences, BNSF shall invoice the City for 
reimbursement of all such premiums, penalties, fees or expenses advanced on City's behalf plus an 
additional fifteen (15%) of such advanced amounts as remuneration for BNSF's overhead. Such amounts 
advanced by BNSF shall be paid by City within thirty (30) days after delivery of a statement for such 
expense. Any insurance policy must be written by a reputable insurance company reasonably acceptable 
to Railroad or with a current Best's Guide Rating of A- and Class VII or better, and authorized to do 
business in the state(s) in which the service is to be provided. 

City represents that this C&M Agreement has been thoroughly reviewed by its 
insurance agent(s)/broker(s), who have been instructed by City to procure the insurance coverage required 
by this C&M Agreement. Allocated Loss Expense must be in addition to all policy limits for coverages 
referenced above. City represents that it understands and its insurance agent(s)/broker(s) have been 
informed that the City's insurance coverage being procured by City herein is to protect, defend, indemnify 
and hold harmless BNSF from any and all Liabilities, as such term is defined herein, that may arise in 
connection with this C&M Agreement and City, to the fullest extent allowed by law, waives its sovereign 
and muniCipal immunity and any caps or limitations on legal liability that may result therefrom. 

Not more frequently than once every five years, Railroad may reasonably modify 
the required insurance coverage to reflect then-current risk management practices in the railroad industry 
and underwriting practices in the insurance industry. 

If any portion of the operation is to be subcontracted by City, City must require that 
City Contractors provide and maintain the insurance coverages set forth herein, naming Railroad as an 
additional insured; provided, however, that policy limits for Commercial General Liability Insurance may be 
reduced to $5,000,000 per occurrence and an aggregate limit of $10,000,000, but in no event less than the 
amount otherwise carried by the City Contractor. In addition, City must require that City Contractor release, 
defend and indemnify Railroad to the same extent and under the same terms and conditions as City is 
required to release, defend and indemnify Railroad herein. 

Failure to provide evidence as required by this Section 3.8 will entitle, but not 
require, Railroad to immediately suspend, until such default is cured, any and/or all work under this C&M 
Agreement, including without limitation: (i) BNSF Work, (ii) City C&M Work, and (iii) any other work on or 
affecting any BNSF property, SUbject to termination as provided in the Master Agreement Acceptance of a 
certificate that does not comply with this section will not operate as a waiver of City's obligations hereunder. 
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The fact that insurance (including, without limitation, self-insurance) is obtained by 
City will not be deemed to release or diminish the liability of City including, without limitation, liability under 
the indemnity provisions of this C&M Agreement. Damages recoverable by Railroad will not be limited by 
the amount of the required insurance coverage. 

For purposes of this Section 3.8, Railroad means "Burlington Northern Santa Fe, 
LLC", "BNSF Railway Company" and the subsidiaries, successors, assigns and affiliates of each. 

3.8.2 During the Post-Development Period (as defined in the Master Agreement), City 
shall, and shall require City Contractors to, at City's sole cost and expense, procure and maintain the 
insurance coverages listed in the applicable Rights of Entry, continuing thereafter so long as the C&M 
Agreement and/or any Right of Entry agreement is in effect. 

3.9 Adherence to Timeline. City must require City Contractors to reasonably adhere to the 
Timeline. The Parties mutually agree that BNSF's failure to complete the BNSF Work in accordance with 
the Timeline due to inclement weather or unforeseen railroad emergencies will not constitute a breach of 
this C&M Agreement by BNSF and will not subject BNSF to any liability. Regardless of the requirements of 
the Timeline, BNSF reserves the right to reallocate the labor forces assigned to complete the BNSF Work 
in the event of an emergency to provide for the immediate restoration of railroad operations (BNSF or its 
related railroads) or to protect persons or property on or near any BNSF owned property. BNSF will not be 
liable for any additional costs or expenses resulting from any such reallocation of its labor forces. The 
Parties mutually agree that any reallocation of labor forces by BNSF pursuant to this provision and any 
direct or inairect consequences or costs resulting from any such reallocation will not constitute a breach of 
this C&M Agreement by BNSF. 

ARTICLE IV - MISCELLANEOUS 

4.1 Any books, papers, receipts, and accounts of the Parties relating to the City C&M Work 
and the BNSF Additional City Cost Work will at all reasonable times and upon reasonable prior written 
notice be open to inspection and audit by the agents and authorized representatives of the Parties for a 
period of one (1) year after the date of the final disbursement from the Escrow Account. 

4.2 The terms and conditions of indemnification and liability provisions of Sections 3.6 and 3.7 
shall survive expiration or termination of this C&M Agreement, the Master Agreement and the Exchange 
Agreement, and all Closings under the Exchange Agreement. 

4.3 The covenants and provisions of this C&M Agreement are binding upon and inure to the 
benefit of the successors and assigns of the Parties. Notwithstanding the preceding sentence, neither 
Party may assign its rights and obligations hereunder without the prior written consent of the other Party. 
Any permitted assignment shall not terminate the liability of the assigning Party, unless a specific release of 
such liability in writing is given and signed by the other Party. Notwithstanding any contrary provision 
herein; City shall have the right to assign this C&M Agreement to the West Haymarket Joint Public Agency, 
a Nebraska joint public agency ("JPA") without further consent of BNSF provided (i) City delivers prior 
written notification to BNSF of the assignment, (ii) City and JPA enters into BNSF's then-standard Consent 
to Assignment form, pursuant to which City will remain jointly and severally liable for all of City's obligations 
hereunder, including without limitation City's liability and indemnification obligations; provided that BNSF 
agrees it will first send any claim or notice of default to JPA and will not pursue any action against City until 
thirty (30) days after the date of such claim or notice to JPA, unless failure to pursue action against City 
during such time would otherwise prejudice BNSF's rights, and (iii) City's entire interest under the Master 
Agreement, the Exchange Agreement, and all Rights of Entry agreements are assigned at the same time to 
JPA. 

4.4 This C&M Agreement shall be in effect for so long as the Master Agreement and/or any 
Right of Entry is in effect; provided, however, that if the Master Agreement and all Rights of Entry have 
expired or been terminated, BNSF has the right to terminate this C&M Agreement upon written notice to 
City. 
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4.5 Neither termination nor expiration of this C&M Agreement will release either Party from any 
liability or obligation under this C&M Agreement, whether of indemnity or otherwise, resulting from any acts, 
omissions or events happening prior to the date of termination or expiration. 

4.6 Any notice required or permitted to be given hereunder by one Party to the other shall be in 
writing and the same shall be given and shall be deemed to have been served and given if: (i) placed in the 
Un ited States mail, certified, return receipt requested, or (ii) deposited into the custody of a nationally 
recognized overnight delivery service, addressed to the Party to be notified at the address for such Party 
specified below, or to such other address as the Party to be notified may designate by giving the other 
Party no less than thirty (30) days' advance written notice of such change in address. 

If to BNSF: 

If to City: 

4.7 

BNSF Railway Company 
P.O. Box 961034 
Fort Worth, TX 76161-0034. 
Attn: Robert J. Boileau, P.E., Assistant Vice President Engineering Services 

City of Lincoln, Nebraska 
555 South 10th Street 
Lincoln, NE 68508 
Attn: City Attorney 

Time is of the essence of this C&M Agreement. 

4.8 In any action (declaratory or otherwise) brought by either Party in connection with or arising 
out of the terms of this C&M Agreement, the prevailing Party in such action will be entitled to recover from 
the non-prevailing Party all actual costs, actual damages, and actual expenses, including, without limitation, 
reasonable attorneys' fees and charges to the fullest ex1ent permitted by law. 

4.9 Each Party and its counsel have reviewed and revised this C&M Agreement. The Parties 
agree that the rule of construction that any ambiguities are to be resolved against the drafting Party must 
not be employed to interpret this C&M Agreement or its amendments or exhibits. 

4.10 If any clause or provision of this C&M Agreement is illegal, invalid or unenforceable under 
present or future laws effective during the term of this C&M Agreement, then and in that event, it is the 
intention of the Parties that the remainder of this C&M Agreement shall not be affected thereby, and it is 
also the intention of the Parties that in lieu of each clause or provision of this C&M Agreement that is illegal, 
invalid or unenforceable, there be added, as a part of this C&M Agreement, a clause or provision as similar 
in terms to such illegal, invalid or unenforceable clause or provision as may be possible and be legal, valid 
and enforceable. 

4.11 This C&M Agreement, the Master Agreement, the Exchange Agreement, and, to the ex1ent 
executed, the Right of Entry licenses and/or easements described herein, contain the entire agreement 
between BNSF and City with respect to the West Haymarket Project. Oral statements or prior written 
matters not specifically incorporated into this C&M Agreement are superseded hereby. No variation, 
modification, or change to this C&M Agreement, the Exchange Agreement or the Rights of Entry 
agreements shall bind either Party unless set forth in a document signed by both Parties. No failure or 
delay of either Party in exercising any right, power or privilege hereunder shall operate as a waiver of such 
Party's right to require strict compliance with any term of this C&M Agreement. The captions nex1 to the 
section numbers of this C&M Agreement are for reference only and do not modify or affect this C&M 
Agreement. 

4.12 No director, officer, elected or appointed official, or employee of either of the Parties shall 
be personally liable in the event of any default. 

4.13 This C&M Agreement may be executed in more than one counterpart, including facsimile 
transmissions, each of which shall be deemed an original. 
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4.14 As of this same Effective Date, City and BNSF have also entered into the Master 
Agreement, the Exchange Agreement and to the extent executed, certain Right of Entry licenses andlor 
easements. After the Effective Date and upon completion of additional design work, City and BNSF expect 
to execute other Right of Entry licenses andlor easements. City and BNSF agree that, except as otherwise 
stated in Article 1 of this C&M Agreement: (i) in the event the terms of the Master Agreement and the 
terms of the C&M Agreement, the Exchange Agreement and the various licenses andlor easements are 
inconsistent, then the Master Agreement shall prevail; (ii) in the event the terms of the Exchange 
Agreement and the terms of the C&M Agreement and the various licenses andlor easements are 
inconsistent, then the Exchange Agreement shall prevail, and (iii) in the event the terms of the C&M 
Agreement and the various licenses andlor easements are inconsisten~ then the C&M Agreement shall 
prevail. 

4.15 All aspects of this C&M Agreement shall be governed by the laws of the State of Nebraska. 

4.16 To the fullest extent permitted by law any dispute arising under or in connection with this 
C&M Agreement or related to any subject matter which is the subject of this C&M Agreement shall be 
subject to the sole and exclusive jurisdiction of the United States District Court for the District of Nebraska. 
The aforementioned choice of venue is intended by the Parties to be mandatory and not permissive. Each 
Party hereby irrevocably consents to the jurisdiction of the United States District Court for the District of 
Nebraska in any such dispute and irrevocably waives, to the fullest extent permitted by law, any objection 
that it may now have or hereafter have to the laying of venue in such court and that any such dispute which 
is brought in such court has been brought in an inconvenient forum. 

4.17 By signing below, the Parties affirm they have the legal authority to enter into this C&M 
Agreement. 

4.18 Each Party will, whenever it shall be reasonably requested to do so by the other, promptly 
execute, acknowledge, and deliver, or cause to be executed, acknowledged, or delivered, any and all such 
reasonable further confirmations, instruments, or further assurances and consents as may be reasonably 
necessary or proper in order to effectuate the covenants and agreements herein provided. Each Party 
shall reasonably cooperate in good faith with the other and shall do any and all other acts and execute, 
acknowledge and deliver any and all documents so reasonably requested in order to satiSfy the conditions 
set forth herein and carry out the intent and purposes of this C&M Agreement. 

[Signature page follows] 
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Signature Page - C&M Agreement 

IN WITNESS WHEREOF, the Parties have caused this C&M Agreement to be executed as of the 
date below each Party's signature; to be effective, however, as of the Effective Date above. 

CITY OF LINCOLN, NEBRASKA, a Nebraska municipal corporation 

BY:~~~#~~~~ 
Chris Beutler, Mayor of Lincoln 

Date /o/19/cio/() 
Tl 

BNSF RAILWAY COMPANY, a Delaware corporation 

By: ~ ___________ ~ __ 
David L. Freeman, Vice President - Engineering 

Date: ______________ _ 
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Signature Page - C&M Agreement 

IN WITNESS WHEREOF, the Parties have caused this C&M Agreement to be executed as of the 
date below each Party's signature; to be effective, however, as of the Effective Date above. 

CITY OF LINCOLN, NEBRASKA, a Nebraska municipal corporation 

By:~~~~~ __ ~~~ ______ ___ 
Chris Beutler, Mayor of Lincoln 

Date: ______________ __ 

"NSf RAILWA1PAN~'.~. 00.0.'00 

By: David L. F~t;::;resident _ Engineering 

Date: _______________ _ 
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EXHIBIT A 

Project Area 

[See attached] 
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WEST HAYMARKET 
REDEVELOPMENT AREA 

1111 Uncoln MaIl. Su~e 111 
P.O. Box 84ros 
Uncoln. NE 68501-4608 
TEL 402.474.6311 
FNX 402.474.5160 
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RAILWAY 

Date: _________ _ 

Ernest R. Peo, III 
City of Lincoln, Nebraska 
555 South 10th Street 
Lincoln, NE 68508 
Attn: Chief Assistant City Attorney 

EXHIBITB 

Fonn of BNSF Plan Approval 

Gerald Maczuga 
Project Engineer 

BNSF Railway Company 
201N7"'St 

Lincoln, NE 68508 

402-458-7537 (office) 
402-458-4376 (fax) 
Gerald.MaczugaUilBNSF.com 

Re: Review of Plans and Specifications dated September 2, 2010, drafted by Olsson 
Associates (hereinafter called the "Plans and Specifications") 

Dear Mr. Peo: 

This letter serves as BNSF Railway Company's ("BNSF") response to its review of the Plans and 
Specifications covering the construction of the West Haymarket Utility Relocation - Project Number 
870501. BNSF has reviewed these plans and no exceptions are taken. BNSF has not reviewed the 
design details or calculations for structural integrity or engineering accuracy. BNSF accepts no 
responsibility for errors or omissions in the design of the project. These comments are given to the City of 
Lincoln, Nebraska ("City") pursuant to Section 3.1.1 of that certain Construction and Maintenance 
Agreement between BNSF and City, dated , 2010. If the Plans and Specifications are 
revised by City subsequent to the date set forth above, this letter shall no longer serve as BNSF's written 
comments and City must resubmit said Plans and Specifications to BNSF for review. 

Regards, 

Gerald Maczuga 
Project Engineer 
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EXHIBITC 

Contractor Requirements 

1.01 General 

• 1.01.01 The Contractor must cooperate with BNSF RAILWAY COMPANY, hereinafter 
referred to as "Railway" during the performance of the C&M Work (as defined in Exhibit C-1) 
and any other work over, under, on or adjacent to Railway Property. 

• 1.01.02 The Contractor must execute and deliver to the Railway duplicate copies of the 
Exhibit C-1 Contractor Right of Entry for C&M Work, in the form attached hereto, obligating 
the Contractor to provide and maintain in full force and effect the insurance called for under 
Section 3 of said Exhibit C-1. Questions regarding procurement of the Railroad Protective 
Liability Insurance should be directed to Rosa Martinez at Marsh, USA, 214-303-8519. 

• 1.01.03 The Contractor must plan, schedule and conduct all C&M Work activities so as not to 
interfere with the movement of any trains on Railway Property. 

• 1.01.04 The Contractor's right to enter Railway Property is subject to the absolute right of 
Railway to cause the Contractor's work on Railway Property to cease if, in the opinion of 
Railway, Contractor's activities create a hazard to Railway Property, employees, and/or 
operations. Railway will have the right to stop construction work on the C&M Work if any of 
the following events take place: (i) Contractor (or any of its subcontractors) performs the C&M 
Work in a manner contrary to the plans and specifications approved by Railway; (ii) 
Contractor (or any of its subcontractors), in Railway's opinion, prosecutes the C&M Work in a 
manner which is hazardous to Railway Property, facilities or the safe and expeditious 
movement of railroad traffic; or (iii) the insurance described in the attached Exhibit C-1 is 
canceled during the course of the C&M Work. The work stoppage will continue until all 
necessary actions are taken by Contractor or its subcontractor to rectify the situation to the 
satisfaction of Railway's Division Engineer or until additional insurance has been delivered to 
and accepted by Railway. Any such work stoppage under this provision will not give rise to 
any liability on the part of Railway. Railway's right to stop the C&M Work is in addition to any 
other rights Railway may have including, but not limited to, actions or suits for damages or 
lost profits. In the event that Railway desires to stop the C&M Work, Railway agrees to 
immediately notify the following individual in writing: 

Roger Figard, City Engineer 
Department of Public Works and Utilities 
City of Lincoln, Nebraska 
555 South 10th Street 
Lincoln, NE 68508 

• 1.01.05 Contractor shall, and shall cause all Contractor parties to, strictly comply with all 
federal, state and local environmental laws and regulations in its use of Railway's Property, 
including, but not limited to, the Resource Conservation and Recovery Act, as amended 
(RCRA), the Clean Water Act, the Oil Pollution Act, the Hazardous Materials Transportation 
Act, CERCLA (collectively, the "Environmental Laws") with respect to Railway's Property. 
Contractor shall not maintain a "treatment," "storage," "transfer" or "disposal" facility, or 
"underground storage tank," as those terms are defined by Environmental Laws, on Railway's 
Property. Contractor shall not handle, transport, release or suffer the release of "hazardous 
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waste" or "hazardous substances", as "hazardous waste" and "hazardous substances" may 
now or in the future be defined by any Environmental Laws, except as may be pre-existing in 
Railway Property and as encountered in the C&M Work and then only in compliance with 
Environmental Laws, and shall not use any soils or other materials containing hazardous 
waste or hazardous substances in connection with the C&M Work, or otherwise bring any 
hazardous waste or hazardous substances onto any Railway Property. 

Contractor shall give Railway immediate notice to Railway's Resource Operations Center at 
(800) 832-5452 in the event of any release of hazardous substances on or from Railway 
Property, violation of Environmental Laws, or inspection or inquiry by governmental 
authorities charged with enforcing Environmental Laws with respect to Contractor's use of 
Railway Property. Contractor shall use best efforts to promptly respond to any release arising 
from or related to its activities contemplated in the C&M Work. Contractor shall also give 
Railway notice of all measures undertaken on Contractor's behalf to investigate, remediate, 
respond to or otherwise cure such release or violation. 

In the event Contractor has notice of a release or violation of Environmental Laws which 
occurred or may occur as a result of Contractor's activities contemplated in the C&M Work, 
Contractor shall take timely measures to investigate, remediate, respond to or otherwise cure 
as required by applicable law such release or violation affecting Railway Property or 
improvements. If during the C&M Work, soils or other materials considered to be environ
mentally contaminated are exposed, Contractor will remove and safely dispose of said 
contaminated soils. Determination of soils contamination and applicable disposal procedures 
thereof will be made only by an agency having the capacity and authority to make such a 
determination. 

Contractor agrees to periodically to furnish Railway upon written request with reasonable 
proof that it is in compliance with this Section 1.01.05. 

• 1.01.06 All C&M Work must performed (i) in a good and workmanlike manner, (ii) in 
accordance with plans and speCifications approved in advance by Railway (the "Approved 
Plans"), (iii) in conformance with applicable building codes and all applicable engineering, 
safety and any and all laws, statutes, regulations, ordinances, orders, covenants, restrictions, 
or decisions of any court of competent jurisdiction ("Legal Requirements"), (iv) in accordance 
with the accepted industry standards of care, skill and diligence, and (v) in such a manner as 
shall not adversely affect the structural integrity or maintenance of any Railway improvements 
or other improvements on or near Railway Property, or any lateral support of any structures 
adjacent to or in the proximity of any Railway improvements or Railway Property. In addition, 
the C&M Work must be promptly commenced by the Contractor and thereafter diligently 
prosecuted to conclusion in its logical order and sequence. Furthermore, any changes or 
modifications of the C&M Work which affect Railway will be subject to Railway's written 
approval prior to the commencement of any such changes or modifications from the Railway'S 
Project Engineer. 

• 1.01.07 Contractor shall be responsible for all job site cleanup and restoration, including 
removal of all construction materials, concrete debris, surplus soil, refuse, contaminated soils, 
asphalt debriS, litter and other waste materials resulting from the C&M Work to the reasonable 
satisfaction of Railway's Division Engineer. 

• 1.01.08 The Contractor must notify the City at City's City Engineer, telephone number (402) 
441-7567 and Railway's Project Engineer, telephone number (402) 458-7537 at least ten (10) 
calendar days before commencing any C&M Work on Railway Property. 
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• 1.01.09 For any bridge demolition and/or falsework above any tracks or any excavations 
located with any part of the excavations located within, whichever is greater, twenty-five (25) 
feet of the nearest track or intersecting a slope from the plane of the top of rail on a 2 
horizontal to 1 vertical slope beginning at eleven (11) feet from centerline of the nearest track, 
both measured perpendicular to center line of track, the Contractor must furnish the Railway 
five sets of working drawings showing details of construction affecting Railway Property and 
tracks. The working drawing must include the proposed method of installation and removal of 
falsework, shoring or cribbing, not included in the contract plans and two sets of structural 
calculations of any falsework, shoring or cribbing. For all excavation and shoring submittal 
plans, the current "BNSF-UPRR Guidelines for Temporary Shoring" must be used for 
determining the design loading conditions to be used in shoring design, and all calculations 
and submittals must be in accordance with the current "BNSF-UPRR Guidelines for 
Temporary Shoring". All submittal drawings and calculations must be stamped by a registered 
professional engineer licensed to practice in the state the project is located. All calculations 
must take into consideration railway surcharge loading and must be designed to meet 
American Railway Engineering and Maintenance-of-Way Association (previously known as 
American Railway Engineering Association) Coopers E-80 live loading standard. All drawings 
and calculations must be stamped by a registered professional engineer licensed to practice 
in the state the project is located. The Contractor must not begin C&M Work until notified by 
the Railway that plans have been approved, which approved plans shall become part of the 
Approved Plans. The Contractor will be required to use lifting devices such as, cranes and/or 
winches to place or to remove any falsework over Railway's tracks. In no case will the 
Contractor be relieved of responsibility for results obtained by the implementation of the 
Approved Plans. 

• 1.01.10 Subject to the movement of Railway's trains, Railway will cooperate with the 
Contractor such that the C&M Work may be handled and performed in an efficient manner. 
The Contractor will have no claim whatsoever for any type of damages or for extra or 
additional compensation in the event his work is delayed by the Railway. 

1.02 Contractor Safety Orientation 

• 1.02.01 No employee of the Contractor, its subcontractors, agents or invitees may 
enter Railway Property without first having completed Railway's Engineering 
Contractor Safety Orientation, found on the web site www.contractororientation.com. 
The Contractor must ensure that each of its employees, subcontractors, agents or 
invitees completes Railway's Engineering Contractor Safety Orientation through 
internet sessions before any C&M Work is performed. Additionally, the Contractor 
must ensure that each and every one of its employees, subcontractors, agents or 
invitees possesses a card certifying completion of the Railway's Engineering 
Contractor Safety Orientation before entering Railway Property. The Contractor is 
responsible for the cost of the Railway's Engineering Contractor Safety Orientation. 
The Contractor must renew the Railway's Engineering Contractor Safety Orientation 
annually. Further clarification can be found on the web site or from the Railway's 
Project Engineer. 

1.03 Railway Requirements 

• 1.03.01 The Contractor must take protective measures as are necessary to keep railway 
facilities, including track ballast, free of sand, debris, and other foreign objects and materials 
resulting from his operations. Any damage to railway facilities resulting from Contractor's 
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operations will be repaired or replaced by Railway and the cost of such repairs or 
replacement must be paid for by the Contractor. 

• 1.03.02 The Contractor must notify Railway's Project Engineer, telephone number (402) 

• 

458-7537, and provide blasting plans to the Railway for review seven (7) calendar days prior 
to conducting any blasting operations adjacent to or on Railway Property. 

1.03.03 The 
construction: 

• 15' 
• 21'-6" 
• 27'-0" 
• 28'-0" 

volts 
• 30'-0" 

volts 
• 34'-0" 

Contractor must abide by the following temporary clearances during 

Horizontally from centerline of nearest track 
Vertically above top of rail 
Vertically above top of rail for electric wires carrying less than 750 volts 
Vertically above top of rail for electric wires carrying 750 volts to 15,000 

Vertically above top of rail for electric wires carrying 15,000 volts to 20,000 

Vertically above top of rail for electric wires carrying more than 20,000 volts 

• 1.03.04 Upon completion of construction, the following clearances shall be maintained: 

• 25' Horizontally from centerline of nearest existing or future track to the face of the 
pier or abutment structure 

• 31' Vertically above top of rail to the bottom of the Pedestrian Bridge 

• 1.03.05 Any infringement within State statutory clearances due to the Contractor's 
operations must be submitted to the Railway and to the City and must not be undertaken until 
approved in writing by the Railway, and until the City has obtained any necessary 
authorization from the State Regulatory Authority for the infringement. No extra 
compensation will be allowed in the event the Contractor's C&M Work is delayed pending 
Railway approval, and/or the State Regulatory Authority's approval. 

• 1.03.06 In the case of impaired vertical clearance above top of rail, Railway will have the 
option of installing tell-tales or other protective devices Railway deems necessary for 
protection of Railway operations. The cost of tell-tales or protective devices will be borne by 
the Contractor. 

• 1.03.07 The details of construction affecting the Railway Property and tracks not included 
in the City Work Final Design or Approved Plans for the C&M Work must be submitted to the 
Railway by the City for approval before work is undertaken and this work must not be 
undertaken until approved by the Railway. 

• 1.03.08 At other than public road crossings, the Contractor must not move any equipment 
or materials across Railway's tracks until permission has been obtained from the Railway. 
The Contractor must obtain a "Temporary Construction Crossing Agreement" from the 
Railway prior to moving his equipment or materials across Railway's tracks. The temporary 
crossing must be gated and locked at all times when not required for use by the Contractor. 
The temporary crossing for use of the Contractor will be constructed and, at the completion of 
the project, removed at the expense of the Contractor. 

• 1.03.09 Discharge, release or spill on the Railway Property of any hazardous substances, 
oil, petroleum, constituents, pollutants, contaminants, or any hazardous waste is prohibited 

4 Fonn 0102 Rev. 06/10/08 



Exhibit C

and Contractor must immediately notify the Railway's Resource Operations Center at 1 (800) 
832-5452, of any discharge, release or spills in excess of a reportable quantity. Contractor 
must not allow Railway Property to become a treatment, storage or transfer facility as those 
terms are defined in the Resource Conservation and Recovery Act or any state analogue. 

• 1.03.10 The Contractor, upon completion of the C&M Work, must promptly remove from 
the Railway Property all of Contractor's tools, equipment, implements and other materials, 
whether brought upon said Railway Property by Contractor or any subcontractor, employee or 
agent of Contractor or of any subcontractor, and must cause Railway Property to be left in a 
condition acceptable to Railway's Project Engineer. 

1.04 Contractor Roadway Worker on Track Safety Program and Safety Action Plan 

• 1.04.01 Each Contractor that will perform C&M Work within 25 feet of the centerline of a 
track must develop and implement a Roadway Worker Protection/On Track Safety Program 
and work with Railway's Project Engineer to develop an on track safety strategy as described 
in the guidelines listed in the on track safety portion of the Safety Orientation. This Program 
must provide Roadway Worker protection/on track training for all employees of the 
Contractor, its subcontractors, agents or invitees. This training is reinforced at the job site 
through job safety briefings. Additionally, each Contractor must develop and implement the 
Safety Action Plan, as provided for on the web site www.contractororientation.com. which 
will be made available to Railway prior to commencement of any work on Railway Property. 
During the performance of C&M Work, the Contractor must audit its C&M Work activities. The 
Contractor must designate an on-site Project Supervisor who will serve as the contact person 
for the Railway and who will maintain a copy of the Safety Action Plan, safety audits, and 
Material Safety Datasheets (MSDS), at the job site. 

Contractors shall ensure its employees, subcontractors and agents are United States citizens 
or legally working in this country under a work VISA. 

1.05 Railway Flagger Services: 

• 1.05.01 The Contractor must give Railway's Project Engineer, telephone number (402) 
458-7537, a minimum of thirty (30) calendar days advance notice when flagging services will 
be required so that the Roadmaster can make appropriate arrangements (i.e., bulletin the 
flagger's position). If flagging services are scheduled in advance by the Contractor and it is 
subsequently determined by the parties hereto that such services are no longer necessary, 
the Contractor must give the Roadmaster five (5) working days advance notice so that 
appropriate arrangements can be made to abolish the position pursuant to union 
requirements. 

• 1.05.02 Unless determined otherwise by Railway's Project Engineer, Railway flagger will 
be required and furnished when Contractor's C&M Work activities are located over, under 
and/or within twenty-five (25) feet measured horizontally from centerline of the nearest track 
and when cranes or similar equipment positioned beyond 25-feet from the track centerline 
could foul the track in the event of tip over or other catastrophic occurrence, but not limited 
thereto for the following conditions: 

• 1.05.02a When, upon inspection by Railway's Project Engineer, other conditions warrant. 
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• 1.05.02b When any excavation is performed below the bottom of tie elevation, if, in the 
opinion of Railway's Project Engineer, track or other Railway facilities may be subject to 
movement or settlement. 

• 1.05.02c When C&M Work in any way interferes with the safe operation of trains at timetable 
speeds. 

• 1.05.02d When any hazard is presented to Railway track, communications, signal, electrical, 
or other facilities either due to persons, material, equipment or blasting in the vicinity. 

• 1.05.02e Special permission must be obtained from the Railway before moving heavy or 
cumbersome objects or equipment which might result in making the track impassable. 

• 1.05.03 Flagging services will be performed by qualified Railway flaggers. 

• 1.05.03a Flagging crew generally consists of one employee. However, additional personnel 
may be required to protect Railway Property and operations, if deemed necessary by 
Railway's Project Engineer. 

• 1.05.03b Each time a flagger is called, the minimum period for billing will be the eight (8) 
hour basic day. 

• 1.05.03c The cost of flagger services provided by the Railway will be borne by City. The 
estimated cost for one (1) flagger is approximately between $800.00-$1,600.00 for an eight 
(8) hour basic day with time and one-half or double time for overtime, rest days and holidays. 
The estimated cost for each flagger includes vacation allowance, paid holidays, Railway and 
unemployment insurance, public liability and property damage insurance, health and welfare 
benefits, vehicle, transportation, meals, lodging, radio, equipment, supervision and other 
costs incidental to performing flagging services. Negotiations for Railway labor or collective 
bargaining agreements and rate changes authorized by appropriate Federal authorities may 
increase actual or estimated flagging rates. THE GOVERNMENTAL FLAGGING RATE IN 
EFFECT AT THE TIME OF PERFORMANCE BY THE CONTRACTOR HEREUNDER WILL 
BE USED TO CALCULATE THE ACTUAL COSTS OF FLAGGING PURSUANT TO THIS 
PARAGRAPH. 

• 1.05.03d The average train traffic on this route is 65 freight trains per 24-hour period at a 
timetable speed of 40 MPH and 2 passenger trains at a timetable speed of 15 MPH. 

1.06 Contractor General Safety Requirements 

• 1.06.01 C&M Work in the proximity of railway track(s) is potentially hazardous where 
movement of trains and equipment can occur at any time and in any direction. All work 
performed by contractors within 25 feet of any track must be in compliance with FRA 
Roadway Worker Protection Regulations. No Contractor shall conduct any tests, 
investigations or any other activity using mechanized equipment and/or machinery, or 
place or store any mechanized equipment, tools or other materials, within twenty-five 
(25) feet of the centerline of any railroad track on Railway Property, except after 
Contractor has obtained written approval from Railway Director Engineering Services, 
and then only in strict accordance with the terms and any conditions of such approval. 

• 1.06.02 Before beginning any task on Railway Property, a thorough job safety briefing 
must be conducted with all personnel involved with the task and repeated when the 
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personnel or task changes. If the task is within 25 feet of any track, the job briefing 
must include the Railway's f1agger, as applicable, and include the procedures the 
Contractor will use to protect its employees, subcontractors, agents or invitees from 
moving any equipment adjacent to or across any Railway track(s). 

• 1.06.03 Workers must not work within 25 feet of the centerline of any track without an 
on track safety strategy approved by Railway's Project Engineer. When authority is 
provided, every contractor employee must know: (1) who the Railway f1agger is, and 
how to contact the f1agger, (2) limits of the authority, (3) the method of communication 
to stop and resume work, and (4) location of the designated places of safety. Persons 
or equipment entering flag/work limits that were not previously job briefed, must notify 
the f1agger immediately, and be given a job briefing when working within 25 feet of the 
center line of track. 

• 1.06.04 When Contractor employees are required to work on Railway Property after 
normal working hours or on weekends, Railway's Project Engineer must be notified. A 
minimum of two employees must be present at all times. 

• 1.06.05 Any employees, agents or invitees of Contractor or its subcontractors under 
suspicion of being under the influence of drugs or alcohol, or in the possession of same, will 
be removed from the Railway Property and subsequently released to the custody of a 
representative of Contractor management. Future access to the Railway Property by that 
employee will be denied. 

• 1.06.06 Any damage to Railway Property, or any hazard noticed on passing trains must be 
reported immediately to the Railway's Project Engineer. Any vehicle or machine which may 
come in contact with track, signal equipment, or structure (bridge) and could result in a train 
derailment must be reported immediately to the Railway's Project Engineer and to the 
Railway's Resource Operations Center at 1 (800) 832-5452. Local emergency numbers are 
to be obtained from Railway's Project Engineer prior to the start of any C&M Work and must 
be posted at the job site. 

• 1.06.07 For safety reasons, all persons are prohibited from having pocket knives, firearms or 
other deadly weapons in their possession while working on Railway Property. 

• 1.06.08 All personnel protective equipment (PPE) used on Railway Property must meet 
applicable OSHA and ANSI specifications. Current Railway personnel protective equipment 
requirements are listed on the web site, www.contractororientation.com. however, a partial 
list of the requirements include: a) safety glasses with permanently affixed side shields (no 
yellow lenses); b) hard hats c) safety shoe with: hardened toes, above-the-ankle lace-up and 
a defined heel; and d) high visibility retro-reflective work wear. The Railway's Project 
Engineer is to be contacted regarding local specifications for meeting requirements relating to 
hi-visibility work wear. Hearing protection, fall protection, gloves, and respirators must be 
worn as required by State and Federal regulations. (NOTE - Should there be a discrepancy 
between the information contained on the web site and the information in this 
paragraph. the web site will govern.) 

• 1.06.09 THE CONTRACTOR MUST NOT PILE OR STORE ANY MATERIALS, 
MACHINERY OR EQUIPMENT CLOSER THAN 25'-0" TO THE CENTER LINE OF THE 
NEAREST RAILWAY TRACK. MATERIALS, MACHINERY OR EQUIPMENT MUST NOT 
BE STORED OR LEFT WITHIN 250 FEET OF ANY HIGHWAY/RAIL AT-GRADE 
CROSSINGS OR TEMPORARY CONSTRUCTION CROSSING, WHERE STORAGE OF 
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THE SAME WILL OBSTRUCT THE VIEW OF A TRAIN APPROACHING THE CROSSING. 
PRIOR TO BEGINNING WORK, THE CONTRACTOR MUST ESTABLISH A STORAGE 
AREA WITH CONCURRENCE OF THE RAILWAY'S PROJECT ENGINEER. 

• 1.06.10 Machines or vehicles must not be left unattended with the engine running. Parked 
machines or equipment must be in gear with brakes set and if equipped with blade, pan or 
bucket, they must be lowered to the ground. All machinery and equipment left unattended on 
Railway Property must be left inoperable and secured against movement. (See internet 
Engineering Contractor Safety Orientation program for more detailed specifications) 

• 1.06.11 Workers must not create and leave any conditions at the work site that would 
interfere with water drainage. Any C&M Work performed over water must meet all Federal, 
State and Local regulations. 

• 1.06.12 All power line wires must be considered dangerous and of high voltage unless 
informed to the contrary by proper authority. For all power lines the minimum clearance 
between the lines and any part of the equipment or load must be; 200 KV or below - 15 feet; 
200 to 350 KV - 20 feet; 350 to 500 KV - 25 feet; 500 to 750 KV - 35 feet; and 750 to 1000 KV 
- 45 feet. If capacity of the line is not known, a minimum clearance of 45 feet must be 
maintained. A person must be designated to observe clearance of the equipment and give a 
timely warning for all operations where it is difficult for an operator to maintain the desired 
clearance by visual means. 

1.07 Excavation 

• 1.07.01 Before excavating, the Contractor must determine whether any underground pipe 
lines, electric wires, or cables, including fiber optic cable systems are present and located 
within the C&M Work area. The Contractor must determine whether excavation on Railway 
Property could cause damage to buried cables resulting in delay to Railway traffic and 
disruption of service to users. Delays and disruptions to service may cause business 
interruptions involving loss of revenue and profits. Before commencing excavation, the 
Contractor must contact Railway's Project Engineer, telephone number (402) 458-7537. All 
underground and overhead wires will be considered HIGH VOLTAGE and dangerous until 
verified with the company having ownership of the line. It is the Contractor's responsibility 
to notify any other companies that have underground utilities in the area and arrange 
for the location of all underground utilities before excavating. 

• 1.07.02 The Contractor must cease all work and notify Railway immediately before 
continuing excavation in the area if obstructions are encountered which do not appear on 
drawings. If the obstruction is a utility and the owner of the utility can be identified, then the 
Contractor must also notify the owner immediately. If there is any doubt about the location of 
underground cables or lines of any kind, no work must be performed unti.l the exact location 
has been determined. There will be no exceptions to these instructions. 

• 1.07.03 All excavations must be conducted in compliance with applicable OSHA regulations 
and, regardless of depth, must be shored where there is any danger to tracks, structures or 
personnel. 

• 1.07.04 Any excavations, holes or trenches on Railway Property must be covered, guarded 
and/or protected when not being worked on. When leaving work site areas at night and over 
weekends, the areas must be secured and left in a condition that will ensure that Railway 

8 Form 0102 Rev. 06/10/08 



Exhibit C

employees and other personnel who may be working or passing through the area are 
protected from all hazards. All excavations must be back filled as soon as possible. 

• 1.07.05 Contractor will be responsible at no cost to Railway to locate and make any 
adjustments necessary to any wire lines, pipe lines, or other utilities, fences, buildings, 
improvements or other facilities located within Railway Property (collectively, "Other 
Improvements"). Contractor must contact the owner(s) of the Other Improvements notifying 
them of any work that may damage these Other Improvements and/or interfere with their 
service and, if required, obtain the owner's written approval prior to so affecting the Other 
Improvements. Contractor must mark all Railway improvements and Other Improvements on 
the applicable Approved Plans or other plans and specifications approved in advance by 
Railway, and mark all Railway improvements and Other Improvements in the field in order to 
verify their locations. Contractor must also use all reasonable methods when working on or 
near Railway Property to determine if any Railway improvements or Other Improvements 
(fiber optic, cable, communication or otherwise) may exist. Failure to mark or identify any 
Railway improvements or Other Improvements will be sufficient cause for Railway to stop 
construction at no cost to Railway until such items are completed. Contractor must make all 
adjustments and other work described in this Section 1.07.05, including without limitation 
adjustments to Other Improvements and work on and affecting Railway Property, in a manner 
that does not adversely impact utility service to Railway. 

1.08 Hazardous Waste, Substances and Material Reporting 

• 1.08.01 If Contractor discovers any hazardous waste, hazardous substance, petroleum or 
other deleterious material, including but not limited to any non-containerized commodity or 
material, on or adjacent to Railway Property, in or near any surface water, swamp, wetlands 
or waterways, while performing any work under this Agreement, Contractor must immediately: 
(a) notify the Railway's Resource Operations Center at 1 (800) 832-5452, of such discovery: 
(b) take safeguards necessary to protect its employees, subcontractors, agents and/or third 
parties: and (c) exercise due care with respect to the release, including the taking of any 
appropriate measure to minimize the impact of such release. 

1.09 Personal Injury Reporting 

• 1.09.01 The Railway is required to report certain injuries as a part of compliance with Federal 
Railroad Administration (FRA) reporting requirements. Any personal injury sustained by an 
employee of the Contractor, subcontractor or Contractor's invitees while on the Railway 
Property must be reported immediately (by phone mail if unable to contact in person) to the 
Railway's Project Engineer. The Non-Employee Personal Injury Data Collection Form 
contained herein is to be completed and sent by Fax to the Railway at 1 (817) 352-7595 and 
to the Railway's Project Engineer no later than the close of shift on the date of the injury. 
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NON-EMPLOYEE PERSONAL INJURY DATA COLLECTION 

INFORMATION REQUIRED TO BE COLLECTED PURSUANT TO FEDERAL REGULATION. IT SHOULD 
BE USED FOR COMPLIANCE WITH FEDERAL REGULATIONS ONLY AND IS NOT INTENDED TO 
PRESUME ACCEPTANCE OF RESPONSIBILITY OR LIABILITY. 

1. Accident City/St 
2. Date: _,----______ Time: ______ _ 
3. Temperature: 

county: 

4. Weather 
(if non-Railway location) 

5. Social Security # 

6. Name (last, first, mil 

7. Address: Street: ______________________ _ 
SI. Zip: 

8. Date of Birth: _________ ---: and/or Age ___ Gender: 
(if available) 

9. (a) Injury: --:-:-----::--:--:c:---;:------------- (b) Body Part: 
(i.e. (a) Laceration (b) Hand) 

11. Description of Accident (To include location, action, result, etc.): 

12 . Treatment: 
_ First Aid Only 
_ Required Medical Treatment 

Other Medical Treatment 

City: 

13. Dr. Name ____________________ ___ 30. Date: ___ _ 

14. Dr. Address: 
Street: _________________ City: _________ st: 

___ Zip: __ 

15. Hospital Name: 

16. Hospital Address: 
Street: ______________ City: _________ St: __ 

Zip: __ 

17. Diagnosis: 

FAX TO RAILWAY AT (817) 352-7595 
AND COPY TO RAILWAY ROADMASTER FAX 
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BNSF RAILWAY COMPANY 
Attention: Project Engineer 

Gentlemen: 

EXHIBIT C-1IAI 

CONTRACTOR'S RIGHT OF ENTRY 
For C&M Work 

The undersigned (hereinafter, the "Contractor"), has entered into a contract (the 
"Contract") dated , 20_ with the City of Lincoln, Nebraska ("City") for the 
performance of certain work ("C&M Work") in connection with the construction of entertainment, 
recreation, lodging, offices, retail and/or other complementary and/or supporting facilities in 
Lincoln, Nebraska (collectively, the ''West Haymarket Project"). The work to be performed 
under this Agreement is deemed to be "City C&M Work" (as defined in that certain Construction 
and Maintenance Agreement ["C&M Agreement"] dated ,2010, between BNSF Railway 
Company and the City). Performance of such C&M Work will necessarily require Contractor to 
enter BNSF RAILWAY COMPANY ("Railway") right of way and property ("Railway Property"). 
The Contract provides that no C&M Work will be commenced within Railway Property until the 
Contractor employed in connection with said C&M Work for the City of Lincoln, Nebraska (i) 
executes and delivers to Railway an Agreement in the form hereof, and (ii) provides insurance of 
the coverage and limits specified in such Agreement and Section 3 herein. If this Agreement is 
executed by a party who is not the Owner, General Partner, President or Vice President of 
Contractor, Contractor must furnish evidence to Railway certifying that the signatory is 
empowered to execute this Agreement on behalf of Contractor. 

Accordingly, in consideration of Railway granting permission to Contractor to enter upon 
Railway Property and as an inducement for such entry, Contractor, effective on the date of the 
Contract, has agreed and does hereby agree with Railway as follows: 

Section 1. RELEASE OF LIABILITY AND INDEMNITY 

TO THE FULLEST EXTENT PERMITTED BY LAW, CONTRACTOR SHALL RELEASE, 
INDEMNIFY, DEFEND AND HOLD HARMLESS RAILWAY AND RAILWAY'S AFFILIATED 
COMPANIES, PARTNERS, SUCCESSORS, ASSIGNS, LEGAL REPRESENTATIVES, 
OFFICERS, DIRECTORS, SHAREHOLDERS, EMPLOYEES AND AGENTS FOR, FROM AND 
AGAINST ANY AND ALL CLAIMS, LIABILITIES, FINES, PENAL TIES, COSTS, DAMAGES, 
LOSSES, LIENS, CAUSES OF ACTION, SUITS, DEMANDS, JUDGMENTS AND EXPENSES 
(INCLUDING, WITHOUT LIMITATION, COURT COSTS AND ATTORNEYS' FEES) OF ANY 
NATURE, KIND OR DESCRIPTION OF ANY PERSON (INCLUDING, WITHOUT LIMITATION, 
THE EMPLOYEES OF THE PARTIES HERETO) OR ENTITY DIRECTLY OR INDIRECTLY 
(COLLECTIVELY, "LIABILITIES") ARISING OUT OF, RESULTING FROM OR CAUSALLY 
RELATED TO (IN WHOLE OR IN PART): 

(i) ANY RIGHTS OR INTERESTS GRANTED TO CONTRACTOR PURSUANT 
TO THIS AGREEMENT; 
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(ii) THE USE, OCCUPANCY OR PRESENCE OF CONTRACTOR AND 
CONTRACTOR PARTIES (DEFINED BELOW) AND/OR ANY WORK PERFORMED BY 
CONTRACTOR AND CONTRACTOR PARTIES IN, ON, OR ABOUT RAILWAY'S PROPERTY 
OR RIGHT-OF-WAY AND/OR THE WEST HAYMARKET PROJECT, INCLUDING, WITHOUT 
LIMITATION, OPERATION OF THE PEDESTRIAN BRIDGE, SECURITY FENCING, OR 
STORM WATER MITIGATION BY ANY CONTRACTOR PARTY (DEFINED BELOW); 

(iii) ANY ENVIRONMENTAL MATTERS ARISING FROM CONTRACTOR 
AND/OR CONTRACTOR PARTIES' USE AND OCCUPANCY OF RAILWAY'S RIGHT-OF-WAY 
OR OTHER RAILWAY PROPERTY, INCLUDING WITHOUT LIMITATION USE AND 
OCCUPANCY OF RAILWAY'S RIGHT-OF-WAY OR OTHER RAILWAY PROPERTY IN 
CONNECTION WITH PERFORMANCE OF THE C&M WORK; 

(iv) ANY DAMAGE TO OR DESTRUCTION OF ANY TELECOMMUNICATION 
LINES IN CONNECTION WITH THE WEST HAYMARKET PROJECT BY CONTRACTOR 
AND/OR CONTRACTOR PARTIES, INCLUDING BUT NOT LIMITED TO (A) ANY INJURY TO 
OR DEATH OF ANY PERSON EMPLOYED BY OR ON BEHALF OF ANY 
TELECOMMUNICATIONS COMPANY, AND/OR ITS CONTRACTORS, AGENTS AND/OR 
EMPLOYEES AS A RESULT OF SUCH DAMAGE OR DESTRUCTION, AND/OR (B) ANY 
CLAIM OR CAUSE OF ACTION FOR ALLEGED LOSS OF PROFITS OR REVENUE BY, OR 
LOSS OF SERVICE BY A CUSTOMER OR USER OF SUCH TELECOMMUNICATION 
COMPANY(IES) AS A RESULT OF SUCH DAMAGE OR DESTRUCTION; 

(v) CONTRACTOR'S BREACH OF THE TERMS AND CONDITIONS OF THIS 
AGREEMENT; OR 

(vi) ANY ACT OR OMISSION OF CONTRACTOR OR ITS OFFICERS, AGENTS, 
INVITEES, EMPLOYEES OR SUBCONTRACTORS (SUCH OFFICERS, AGENTS, INVITEES, 
EMPLOYEES AND SUBCONTRACTORS BEING REFERRED TO HEREIN INDIVIDUALLY AS 
A "CONTRACTOR PARTY" AND COLLECTIVELY, "CONTRACTOR PARTIES"), OR 
ANYONE DIRECTLY OR INDIRECTLY EMPLOYED BY ANY OF THEM, OR ANYONE THEY 
CONTROL OR EXERCISE CONTROL OVER. 

THE LIABILITY ASSUMED BY CONTRACTOR WILL NOT BE AFFECTED BY THE 
FACT, IF IT IS A FACT, THAT ANY DAMAGE, DESTRUCTION, INJURY OR DEATH WAS 
OCCASIONED BY OR CONTRIBUTED TO BY THE NEGLIGENCE OF RAILWAY, ITS 
AGENTS, SERVANTS, EMPLOYEES OR OTHERWISE, BUT EXCLUDING CLAIMS WHOLLY 
CAUSED BY RAILWAY'S SOLE NEGLIGENCE AND EXCLUDING CLAIMS TO THE EXTENT 
THAT SUCH CLAIMS ARE CAUSED BY THE WILLFUL MISCONDUCT OR GROSS 
NEGLIGENCE OF RAILWAY. 

FURTHER, TO THE FULLEST EXTENT PERMITTED BY LAW, CONTRACTOR 
AGREES, REGARDLESS OF ANY NEGLIGENCE OR ALLEGED NEGLIGENCE OF 
RAILWAY, TO INDEMNIFY, DEFEND AND HOLD HARMLESS RAILWAY AGAINST AND 
ASSUME THE DEFENSE OF ANY LIABILITIES ASSERTED AGAINST OR SUFFERED BY 
RAILWAY UNDER OR RELATED TO THE FEDERAL EMPLOYERS' LIABILITY ACT ("FELA") 
WHENEVER EMPLOYEES OF CONTRACTOR OR ANY CONTRACTOR PARTY CLAIM OR 
ALLEGE THAT THEY ARE EMPLOYEES OF RAILWAY OR OTHERWISE. THIS INDEMNITY 
SHALL ALSO EXTEND, ON THE SAME BASIS, TO FELA CLAIMS BASED ON ACTUAL OR 
ALLEGED VIOLATIONS OF ANY FEDERAL, STATE OR LOCAL LAWS OR REGULATIONS, 
INCLUDING BUT NOT LIMITED TO THE SAFETY APPLIANCE ACT, THE LOCOMOTIVE 
INSPECTION ACT, THE OCCUPATIONAL SAFETY AND HEALTH ACT, THE RESOURCE 
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CONSERVATION AND RECOVERY ACT, AND ANY SIMILAR STATE OR FEDERAL 
STATUTE. 

Contractor further agrees, at its expense, in the name and on behalf of Railway, that it will 
adjust and settle all Liabilities against Railway, and will, at Railway's discretion, appear and 
defend any suits or actions of law or in equity brought against Railway on any claim or cause of 
action arising out of any liability assumed by Contractor under this Agreement for which Railway 
is liable or is alleged to be liable. Railway will give notice to Contractor, in writing, of the receipt 
or dependency of such claims and thereupon Contractor must proceed to adjust and handle to a 
conclusion such claims, and in the event of a suit being brought against Railway, Railway may 
forward summons and complaint or other process in connection therewith to Contractor, and 
Contractor, at Railway's discretion, must defend, adjust, or settle such suits and protect, 
indemnify, and save harmless Railway from and against all Liabilities arising out of any such 
claims or suits, provided that the foregoing indemnification obligations do not include Liabilities 
arising wholly out of the sole negligence of Railway or to the extent caused by the gross 
negligence or willful misconduct of Railway. 

In addition to any other provision of this Agreement, in the event that all or any portion of 
this Article shall be deemed to be inapplicable for any reason, including without limitation as a 
result of a decision of an applicable court, legislative enactment or regulatory order, the parties 
agree that this Article shall be interpreted as requiring Contractor to indemnify Railway to the 
fullest extent permitted by applicable law. THROUGH THIS AGREEMENT THE PARTIES 
EXPRESSLY INTEND FOR CONTRACTOR TO INDEMNIFY RAILWAY FOR RAILWAY'S 
ACTS OF NEGLIGENCE, BUT EXCLUDING CLAIMS WHOLLY CAUSED BY RAILWAY'S 
SOLE NEGLIGENCE AND EXCLUDING CLAIMS TO THE EXTENT THAT SUCH CLAIMS ARE 
CAUSED BY THE WILLFUL MISCONDUCT OR GROSS NEGLIGENCE OF RAILWAY. 

It is mutually understood and agreed that the assumption of liabilities and indemnification 
provided for in this Agreement survive any termination of this Agreement. 

Section 2. TERM 

This Agreement is effective from the date of the Contract until (i) the completion of the 
project set forth herein, and (ii) full and complete payment to Railway of any and all sums or other 
amounts owing and due hereunder. 

Section 3. INSURANCE 

Contractor must, at its sole cost and expense, procure and maintain during the life of this 
Agreement the following insurance coverage: 

A. Commercial General Liability Insurance. This insurance shall contain broad form 
contractual liability with a combined single limit of a minimum of $5,000,000.00 per 
occurrence, and $10,000,000.00 in the aggregate, but in no event less than the amount 
otherwise carried by the Contractor. Coverage must be purchased on a post 1998 ISO 
occurrence form or equivalent and include coverage for, but not limited to, the following: 

• Bodily Injury and Property Damage 
• Personal Injury and Advertising Injury 
• Fire legal liability 
• Products and completed operations 
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This policy shall also contain the following endorsements, which shall be indicated on the 
certificate of insurance: 

• The definition of insured contract shall be amended to remove any 
exclusion or other limitation for any work being done within 50 feet of 
railroad property. 

• Waiver of subrogation in favor of and acceptable to Railroad. 
• Additional insured endorsement in favor of and acceptable to Railroad. 
• Separation of insureds. 
• The policy shall be primary and non-contributing with respect to any 

insurance carried by Railroad. 

It is agreed that the workers' compensation and employers' liability related exclusions in 
the Commercial General Liability insurance policy(s) required herein are intended to apply 
to employees of the policy holder and shall not apply to Railroad employees. 

No other endorsements limiting coverage as respects obligations under this Agreement 
may be included on the policy with regard to the work being performed under this 
Agreement. 

B. Business Automobile Insurance. This insurance shall contain a combined single limit of at 
least $1,000,000 per occurrence, and include coverage for, but not limited to the following: 

• Bodily injury and property damage 
• Any and all vehicles owned, used or hired 

This policy shall also contain the following endorsements or language, which shall be 
indicated on the certificate of insurance: 

• Waiver of subrogation in favor of and acceptable to Railroad. 
• Additional insured endorsement in favor or and acceptable to Railroad. 
• Separation of insureds. 
• The policy shall be primary and non-contributing with respect to any 

insurance carried by Railroad. 

C. Workers Compensation and Employers Liability Insurance. This insurance shall include 
coverage for, but not limited to: 

• Contractor's statutory liability under the worker's compensation laws of the 
state(s) in which the work is to be performed. If optional under State law, 
the insurance must cover all employees anyway. 

• Employers' Liability (Part B) with limits of at least $500,000 each accident, 
$500,000 by disease policy limit, $500,000 by disease each employee. 

This policy shall also contain the following endorsements or language, which shall be 
indicated on the certificate of insurance: 

• Waiver of subrogation in favor of and acceptable to Railroad. 

D. Railroad Protective Liability Insurance. This insurance shall name only the Railroad as 
the Insured with coverage of at least $5,000,000 per occurrence and $10,000,000 in the 
aggregate. The policy shall be issued on a standard ISO form CG 00 35 10 93 and 
include the following: 

• Endorsed to include the Pollution Exclusion Amendment (ISO form CG 28 
311093) 

• Endorsed to include the Limited Seepage and Pollution Endorsement. 
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• Endorsed to remove any exclusion for punitive damages. 
• No other endorsements restricting coverage may be added. 
• The original policy must be provided to Railroad prior to performing any 

work or seNices under this Agreement 

In lieu of providing a Railroad Protective Liability Policy, Contractor may participate in BNSF's 
Blanket Railroad Protective Liability Insurance Policy available to Contractor. 

Other Requirements: 

All policies (applying to coverage listed above) must not contain an exclusion for punitive 
damages and certificates of insurance must reflect that no exclusion exists. 

Contractor agrees to waive its right of recovery against Railroad for all claims and suits 
against Railroad, except for claims and suits arising wholly out of the sole negligence, or to the 
extent caused by the gross negligence or willful misconduct, of Railroad. In addition, its insurers, 
through the terms of the policy or policy endorsement, waive their right of subrogation against 
Railroad for all claims and suits, except for claims and suits arising wholly out of the sole 
negligence, or to the extent caused by the gross negligence of willful misconduct, of Railroad. 
The certificate of insurance must reflect the waiver of subrogation endorsement. Contractor 
further waives its right of recovery, and its insurers also waive their rig ht of subrogation against 
Railroad for loss of its owned or leased property or property under Contractor's care, custody or 
control, except for the right of recovery or right of subrogation arising wholly out of the sole 
negligence, or to the extent caused by the gross negligence or willful misconduct, of Railroad. 

Contractor is not allowed to self-insure without the prior written consent of Railroad. If 
granted by Railroad, any deductible, self-insured retention or other financial responsibility for 
claims must be covered directly by Contractor in lieu of insurance. Any and all Railroad liabilities 
that would otherwise, in accordance with the provisions of this Agreement, be covered by 
Contractor's insurance will be covered as if Contractor elected not to include a deductible, self
insured retention or other financial responsibility for claims. 

Prior to commencing the C&M Work, Contractor must furnish to Railroad acceptable 
certificate(s) of insurance including an original signature of the authorized representative 
evidencing the required coverage, endorsements, and amendments. The policy(ies) must 
contain a provision that obligates the insurance company(ies) issuing such policy(ies) to notify 
Railroad in writing at least 30 days prior to any cancellation, non-renewal, substitution or material 
alteration. This cancellation provision must be indicated on the certificate of insurance. Upon 
request from Railroad, a certified duplicate original of any required policy must be furnished. 
Certificate(s) should be sent to the following address: 

EbixBPO 
PO Box 12010-BN 
Hemet, CA 92546-8010 
Fax number: 951-652-2882 
Email: bnsf@ebix.com 

Any insurance policy must be written by a reputable insurance company reasonably 
acceptable to Railroad or with a current Best's Guide Rating of A- and Class VII or better, and 
authorized to do business in the staters) in which the seNice is to be provided. 
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Contractor represents that this Agreement has been thoroughly reviewed by Contractor's 
insurance agent(s)/broker(s), who have been instructed by Contractor to procure the insurance 
coverage required by this Agreement. Allocated Loss Expense must be in addition to all policy 
limits for coverages referenced above. 

Not more frequently than once every five years, Railroad may reasonably modify the 
required insurance coverage to reflect then-current risk management practices in the railroad 
industry and underwriting practices in the insurance industry. 

If any portion of the operation is to be subcontracted by Contractor, Contractor must 
require that its subcontractors provide and maintain the insurance coverages set forth herein, 
naming Railroad as an additional insured, and requiring that the subcontractors release, defend 
and indemnify Railroad to the same extent and under the same terms and conditions as 
Contractor is required to release, defend and indemnify Railroad herein. 

Failure to provide evidence as required by this section will entitle, but not require, Railroad 
to immediately suspend work under this Agreement until such evidence is provided. Acceptance 
of a certificate that does not comply with this section will not operate as a waiver of Contractor's· 
obligations hereunder. 

The fact that insurance (including, without limitation, self-insurance) is obtained by 
Contractor will not be deemed to release or diminish the liability of Contractor including, without 
limitation, liability under the indemnity provisions of this Agreement. Damages recoverable by 
Railroad will not be limited by the amount of the required insurance coverage. 

For purposes of this section, Railroad means "Burlington Northern Santa Fe, LLC", "BNSF 
Railway Company" and the subsidiaries, successors, assigns and affiliates of each. 

Section 4. EXHIBIT C CONTRACTOR REQUIREMENTS 

The Contractor must observe and comply with all provisions, obligations, requirements 
and limitations contained in the Contract, and the Contractor Requirements set forth on Exhibit C 
attached to this Agreement and the Contract, including, but not be limited to, payment of all costs 
incurred for any damages to Railway roadbed, tracks, and/or appurtenances thereto, resulting 
from use, occupancy, or presence of its employees, representatives, or agents or subcontractors 
on or about the construction site. 

Section 5. TRAIN DELAY 

Contractor is responsible for and hereby indemnifies and holds harmless Railway 
(including its affiliated railway companies, and its tenants) for, from and against all damages 
arising from any unscheduled delay to a freight or passenger train which affects Railway's ability 
to fully utilize its equipment and to meet customer service and contract obligations. Contractor 
will be billed, as further provided below, for the economic losses arising from loss of use of 
equipment, contractual loss of incentive pay and bonuses and contractual penalties resulting from 
train delays, whether caused by Contractor, or subcontractors, or by the Railway performing work 
under this Agreement. Railway agrees that it will not perform any act to unnecessarily cause train 
delay. 

For loss of use of equipment, Contractor will be billed the current freight train hour rate per 
train as determined from Railway's records. Any disruption to train traffic may cause delays to 
multiple trains at the same time for the same period. 
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Additionally, the parties acknowledge that passenger, U.S. mail trains and certain other 
grain, intermodal, coal and freight trains operate under incentive/penalty contracts between 
Railway and its customer(s). Under these arrangements, if Railway does not meet its contract 
service commitments, Railway may suffer loss of performance or incentive pay and/or be subject 
to penalty payments. Contractor is responsible for any train performance and incentive penalties 
or other contractual economic losses actually incurred by Railway which are attributable to a train 
delay caused by Contractor or its subcontractors. 

The contractual relationship between Railway and its customers is proprietary and 
confidential. In the event of a train delay covered by this Agreement, Railway will share 
information relevant to any train delay to the extent consistent with Railway confidentiality 
obligations. Damages for train delay are currently $382.20 per hour per incident. THE RATE 
THEN IN EFFECT AT THE TIME OF PERFORMANCE BY THE CONTRACTOR HEREUNDER 
WILL BE USED TO CALCULATE THE ACTUAL COSTS OF TRAIN DELAY PURSUANT TO 
THIS AGREEMENT. 

Contractor and its subcontractors must give Railway's Project Engineer (402) 458-
7537 thirty (30) days' minimum advance notice of the times and dates for proposed work 
windows. Railway and Contractor will establish mutually agreeable work windows for the 
project. Railway has the right at any time to revise or change the work windows due to 
train operations or service' obligations. Railway will not be responsible for any additional 
costs or expenses resulting from a change in work windows. Additional costs or 
expenses resulting from a change in work windows shall be accounted for in Contractor's 
expenses for the project. 

Contractor and subcontractors must plan, schedule, coordinate and conduct all 
Contractor's work so as to not cause any delays to any trains. 

[Signature page follows] 
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" ' I 

Kindly acknowledge receipt of this letter by signing and returning to the Railway two 
original copies of this letter, which, upon execution by Railway, will constitute an Agreement 
between us. 

(Contractor) BNSF Railway Company 

By: 
Pnn~t-e~d7N7a-m-e-:--------------

By: 
Nam--e-:---------------------

Title: __________________ __ Project Engineer 

Contact Person: _______ _ Accepted and effective this __ day of 20_. 
Address: ________________ _ 

City: _____________ State:_ Zip: __ 
Fax: 
Phon-e-:---------

E-mail:. ___________________ __ 
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BNSF RAILWAY COMPANY 
Attention: Project Engineer 

Gentlemen: 

EXHIBIT C-1IB) 

CONTRACTOR'S RIGHT OF ENTRY 
ForC&M Work 

The undersigned (hereinafter, the "Contractor"), has entered into a contract (the 
"Contract") dated , 20_ with the City of Lincoln, Nebraska ("City") for the 
performance of certain work ("C&M Work") in connection with the construction of entertainment, 
recreation, lodging, offices, retail and/or other complementary and/or supporting facilities in 
Lincoln, Nebraska (collectively, the "West Haymarket Project"). The work to be performed 
under this Agreement is deemed to be "City C&M Work" (as defined in that certain Construction 
and Maintenance Agreement ["C&M Agreement"] dated ,2010, between BNSF Railway 
Company and the City). Performance of such C&M Work will necessarily require Contractor to 
enter BNSF RAILWAY COMPANY ("Railway") right of way and property ("Railway Property"). 
The Contract provides that no C&M Work will be commenced within Railway Property until the 
Contractor employed in connection with said C&M Work for the City of Lincoln, Nebraska (i) 
executes and delivers to Railway an Agreement in the form hereof, and (ii) provides insurance of 
the coverage and limits specified in such Agreement and Section 3 herein. If this Agreement is 
executed by a party who is not the Owner, General Partner, President or Vice President of 
Contractor, Contractor must furnish evidence to Railway certifying that the signatory is 
empowered to execute this Agreement on behalf of Contractor. 

Accordingly, in consideration of Railway granting permission to Contractor to enter upon 
Railway Property and as an inducement for such entry, Contractor, effective on the date of the 
Contract, has agreed and does hereby agree with Railway as follows: 

Section 1. RELEASE OF LIABILITY AND INDEMNITY 

TO THE FULLEST EXTENT PERMITTED BY LAW, CONTRACTOR SHALL RELEASE, 
INDEMNIFY, DEFEND AND HOLD HARMLESS RAILWAY AND RAILWAY'S AFFILIATED 
COMPANIES, PARTNERS, SUCCESSORS, ASSIGNS, LEGAL REPRESENTATIVES, 
OFFICERS, DIRECTORS, SHAREHOLDERS, EMPLOYEES AND AGENTS FOR, FROM AND 
AGAINST ANY AND ALL CLAIMS, LIABILITIES, FINES, PENALTIES, COSTS, DAMAGES, 
LOSSES, LIENS, CAUSES OF ACTION, SUITS, DEMANDS, JUDGMENTS AND EXPENSES 
(INCLUDING, WITHOUT LIMITATION, COURT COSTS AND ATTORNEYS' FEES) OF ANY 
NATURE, KIND OR DESCRIPTION OF ANY PERSON (INCLUDING, WITHOUT LIMITATION, 
THE EMPLOYEES OF THE PARTIES HERETO) OR ENTITY DIRECTLY OR INDIRECTLY 
(COLLECTIVELY, "LIABILITIES") ARISING OUT OF, RESULTING FROM OR CAUSALLY 
RELATED TO (IN WHOLE OR IN PART): 

(i) ANY RIGHTS OR INTERESTS GRANTED TO CONTRACTOR PURSUANT 
TO THIS AGREEMENT; 
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Iii) THE USE, OCCUPANCY OR PRESENCE OF CONTRACTOR AND 
CONTRACTOR PARTIES (DEFINED BELOW) AND/OR ANY WORK PERFORMED BY 
CONTRACTOR AND CONTRACTOR PARTIES IN, ON, OR ABOUT RAILWAY'S PROPERTY 
OR RIGHT-OF-WAY AND/OR THE WEST HAYMARKET PROJECT, INCLUDING, WITHOUT 
LIMITATION, OPERATION OF THE PEDESTRIAN BRIDGE, SECURITY FENCING, OR 
STORM WATER MITIGATION BY ANY CONTRACTOR PARTY (DEFINED BELOW); 

(iii) ANY ENVIRONMENTAL MATTERS ARISING FROM CONTRACTOR 
AND/OR CONTRACTOR PARTIES' USE AND OCCUPANCY OF RAILWAY'S RIGHT-OF-WAY 
OR OTHER RAILWAY PROPERTY, INCLUDING WITHOUT LIMITATION USE AND 
OCCUPANCY OF RAILWAY'S RIGHT-OF-WAY OR OTHER RAILWAY PROPERTY IN 
CONNECTION WITH PERFORMANCE OF THE C&M WORK; 

(iv) ANY DAMAGE TO OR DESTRUCTION OF ANY TELECOMMUNICATION 
LINES IN CONNECTION WITH THE WEST HAYMARKET PROJECT BY CONTRACTOR 
AND/OR CONTRACTOR PARTIES, INCLUDING BUT NOT LIMITED TO (A) ANY INJURY TO 
OR DEATH OF ANY PERSON EMPLOYED BY OR ON BEHALF OF ANY 
TELECOMMUNICATIONS COMPANY, ANDIOR ITS CONTRACTORS, AGENTS ANDIOR 
EMPLOYEES AS A RESULT OF SUCH DAMAGE OR DESTRUCTION, AND/OR (B) ANY 
CLAIM OR CAUSE OF ACTION FOR ALLEGED LOSS OF PROFITS OR REVENUE BY, OR 
LOSS OF SERVICE BY A CUSTOMER OR USER OF SUCH TELECOMMUNICATION 
COMPANY(lES) AS A RESULT OF SUCH DAMAGE OR DESTRUCTION; 

(v) CONTRACTOR'S BREACH OF THE TERMS AND CONDITIONS OF THIS 
AGREEMENT; OR 

(vi) ANY ACT OR OMISSION OF CONTRACTOR OR ITS OFFICERS, AGENTS, 
INVITEES, EMPLOYEES OR SUBCONTRACTORS (SUCH OFFICERS, AGENTS, INVITEES, 
EMPLOYEES AND SUBCONTRACTORS BEING REFERRED TO HEREIN INDIVIDUALLY AS 
A "CONTRACTOR PARTY" AND COLLECTIVELY, "CONTRACTOR PARTIES"), OR 
ANYONE DIRECTLY OR INDIRECTLY EMPLOYED BY ANY OF THEM, OR ANYONE THEY 
CONTROL OR EXERCISE CONTROL OVER. 

THE LIABILITY ASSUMED BY CONTRACTOR WILL NOT BE AFFECTED BY THE 
FACT, IF IT IS A FACT, THAT ANY DAMAGE, DESTRUCTION, INJURY OR DEATH WAS 
OCCASIONED BY OR CONTRIBUTED TO BY THE NEGLIGENCE OF RAILWAY, ITS 
AGENTS, SERVANTS, EMPLOYEES OR OTHERWISE, BUT EXCLUDING CLAIMS WHOLLY 
CAUSED BY RAILWAY'S SOLE NEGLIGENCE AND EXCLUDING CLAIMS TO THE EXTENT 
THAT SUCH CLAIMS ARE CAUSED BY THE WILLFUL MISCONDUCT OR GROSS 
NEGLIGENCE OF RAILWAY. 

FURTHER, TO THE FULLEST EXTENT PERMITTED BY LAW, CONTRACTOR 
AGREES, REGARDLESS OF ANY NEGLIGENCE OR ALLEGED NEGLIGENCE OF 
RAILWAY, TO INDEMNIFY, DEFEND AND HOLD HARMLESS RAILWAY AGAINST AND 
ASSUME THE DEFENSE OF ANY LIABILITIES ASSERTED AGAINST OR SUFFERED BY 
RAILWAY UNDER OR RELATED TO THE FEDERAL EMPLOYERS' LIABILITY ACT ("FELA") 
WHENEVER EMPLOYEES OF CONTRACTOR OR ANY CONTRACTOR PARTY CLAIM OR 
ALLEGE THAT THEY ARE EMPLOYEES OF RAILWAY OR OTHERWISE. THIS INDEMNITY 
SHALL ALSO EXTEND, ON THE SAME BASIS, TO FELA CLAIMS BASED ON ACTUAL OR 
ALLEGED VIOLATIONS OF ANY FEDERAL, STATE OR LOCAL LAWS OR REGULATIONS, 
INCLUDING BUT NOT LIMITED TO THE SAFETY APPLIANCE ACT, THE LOCOMOTIVE 
INSPECTION ACT, THE OCCUPATIONAL SAFETY AND HEALTH ACT, THE RESOURCE 
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CONSERVATION AND RECOVERY ACT, AND ANY SIMILAR STATE OR FEDERAL 
STATUTE. 

Contractor further agrees, at its expense, in the name and on behalf of Railway, that it will 
adjust and settle all Liabilities against Railway, and will, at Railway's discretion, appear and 
defend any suits or actions of law or in equity brought against Railway on any claim or cause of 
action arising out of any liability assumed by Contractor under this Agreement for which Railway 
is liable or is alleged to be liable. Railway will give notice to Contractor, in writing, of the receipt 
or dependency of such claims and thereupon Contractor must proceed to adjust and handle to a 
conclusion such claims, and in the event of a suit being brought against Railway, Railway may 
forward summons and complaint or other process in connection therewith to Contractor, and 
Contractor, at Railway's discretion, must defend, adjust, or settle such suits and protect, 
indemnify, and save harmless Railway from and against all Liabilities arising out of any such 
claims or suits, provided that the foregoing indemnification obligations do not include Liabilities 
arising wholly out of the sole negligence of Railway or to the extent caused by the gross 
negligence or willful misconduct of Railway. 

I n addition to any other provision of this Agreement, in the event that all or any portion of 
this Article shall be deemed to be inapplicable for any reason, including without limitation as a 
result of a decision of an applicable court, legislative enactment or regulatory order, the parties 
agree that this Article shall be interpreted as requiring Contractor to indemnify Railway to the 
fullest extent permitted by applicable law. THROUGH THIS AGREEMENT THE PARTIES 
EXPRESSLY INTEND FOR CONTRACTOR TO INDEMNIFY RAILWAY FOR RAILWAY'S 
ACTS OF NEGLIGENCE, BUT EXCLUDING CLAIMS WHOLLY CAUSED BY RAILWAY'S 
SOLE NEGLIGENCE AND EXCLUDING CLAIMS TO THE EXTENT THAT SUCH CLAIMS ARE 
CAUSED BY THE WILLFUL MISCONDUCT OR GROSS NEGLIGENCE OF RAILWAY. 

It is mutually understood and agreed that the assumption of liabilities and indemnification 
provided for in this Agreement survive any termination of this Agreement. 

Section 2. TERM 

This Agreement is effective from the date of the Contract until (i) the completion of the 
project set forth herein, and (ii) full and complete payment to Railway of any and all sums or other 
amounts owing and due hereunder. 

Section 3. INSURANCE 

Contractor must, at its sole cost and expense, procure and maintain during the life of this 
Agreement the following insurance coverage: 

A. Commercial General Liability Insurance. This insurance shall contain broad form 
contractual liability with a combined single limit of a minimum of $2,000,000.00 per 
occurrence, and $4,000,000.00 in the aggregate, but in no event less than the amount 
otherwise carried by the Contractor. Coverage must be purchased on a post 1998 ISO 
occurrence form or equivalent and include coverage for, but not limited to, the following: 

• Bodily Injury and Property Damage 
• Personal Injury and Advertising Injury 
• Fire legal liability 
• Products and completed operations 
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This policy shall also contain the following endorsements, which shall be indicated on the 
certificate of insurance: 

• The definition of insured contract shall be amended to remove any 
exclusion or other limitation for any work being done within 50 feet of 
railroad property. 

• Waiver of subrogation in favor of and acceptable to Railroad. 
• Additional insured endorsement in favor of and acceptable to Railroad. 
• Separation of insureds. 
• The policy shall be primary and non-contributing with respect to any 

insurance carried by Railroad. 

It is agreed that the workers' compensation and employers' liability related exclusions in 
the Commercial General Liability insurance policy(s) required herein are intended to apply 
to employees of the policy holder and shall not apply to Railroad employees. 

No other endorsements limiting coverage as respects obligations under this Agreement 
may be included on the policy with regard to the work being performed under this 
Agreement. 

B. Business Automobile Insurance. This insurance shall contain a combined single limit of at 
least $1,000,000 per occurrence, and include coverage for, but not limited to the following: 

• Bodily injury and property damage 
• Any and all vehicles owned, used or hired 

This policy shall also contain the following endorsements or language, which shall be 
indicated on the certificate of insurance: 

• Waiver of subrogation in favor of and acceptable to Railroad. 
• Additional insured endorsement in favor or and acceptable to Railroad. 
• Separation of insureds. 
• The policy shall be primary and non-contributing with respect to any 

insurance carried by Railroad. 

C. Workers Compensation and Employers Liability Insurance. This insurance shall include 
coverage for, but not limited to: 

• Contractor's statutory liability under the worker's compensation laws of the 
state(s) in which the work is to be performed. If optional under State law, 
the insurance must cover all employees anyway. 

• Employers' Liability (Part B) with limits of at least $500,000 each accident, 
$500,000 by disease policy limit, $500,000 by disease each employee. 

This policy shall also contain the following endorsements or language, which shall be 
indicated on the certificate of insurance: 

• Waiver of subrogation in favor of and acceptable to Railroad. 

D. Railroad Protective Liability Insurance. This insurance shall name only the Railroad as 
the Insured with coverage of at least $5,000,000 per occurrence and $10,000,000 in the 
aggregate. The policy shall be issued on a standard ISO form CG 00 35 10 93 and 
include the following: 

• Endorsed to include the Pollution Exclusion Amendment (ISO form CG 28 
311093) 

• Endorsed to include the Limited Seepage and Pollution Endorsement. 
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• Endorsed to remove any exclusion for punitive damages. 
• No other endorsements restricting coverage may be added. 
• The original policy must be provided to Railroad prior to performing any 

work or services under this Agreement 

In lieu of providing a Railroad Protective Liability Policy, Contractor may participate in BNSF's 
Blanket Railroad Protective Liability Insurance Policy available to Contractor. 

Other Requirements: 

All policies (applying to coverage listed above) must not contain an exclusion for punitive 
damages and certificates of insurance must reflect that no exclusion exists. 

Contractor agrees to waive its right of recovery against Railroad for all claims and suits 
against Railroad, except for claims and suits arising wholly out of the sole negligence, or to the 
extent caused by the gross negligence or willful misconduct, of Railroad. In addition, its insurers, 
through the terms of the policy or policy endorsement, waive their right of subrogation against 
Railroad for all claims and suits, except for claims and suits arising wholly out of the sole 
negligence, or to the extent caused by the gross negligence of willful misconduct, of Railroad. 
The certificate of insurance must reflect the waiver of subrogation endorsement. Contractor 
further waives its right of recovery, and its insurers also waive their right of subrogation against 
Railroad for loss of its owned or leased property or property under Contractor's care, custody or 
control, except for the right of recovery or right of subrogation arising wholly out of the sole 
negligence, or to the extent caused by the gross negligence or willful misconduct, of Railroad. 

Contractor is not allowed to self-insure without the prior written consent of Railroad. If 
granted by Railroad, any deductible, self-insured retention or other financial responsibility for 
claims must be covered directly by Contractor in lieu of insurance. Any and all Railroad liabilities 
that would otherwise, in accordance with the provisions of this Agreement, be covered by 
Contractor's insurance will be covered as if Contractor elected not to include a deductible, self
insured retention or other financial responsibility for claims. 

Prior to commencing the C&M Work, Contractor must fumish to Railroad acceptable 
certificate(s) of insurance including an original signature of the authorized representative 
evidencing the required coverage, endorsements, and amendments. The policy(ies) must 
contain a provision that obligates the insurance company(ies) issuing such policy(ies) to notify 
Railroad in writing at least 30 days prior to any cancellation, non-renewal, substitution or material 
alteration. This cancellation provision must be indicated on the certificate of insurance. Upon 
request from Railroad, a certified duplicate original of any required policy must be furnished. 
Certificate(s) should be sent to the following address: 

Ebix BPO 
PO Box 12010-BN 
Hemet, CA 92546-8010 
Fax number: 951-652-2882 
Email: bnsf@ebix.com 

Any insurance policy must be written by a reputable insurance company reasonably 
acceptable to Railroad or with a current Best's Guide Rating of A- and Class VII or better, and 
authorized to do business in the staters) in which the service is to be provided. 
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Contractor represents that this Agreement has been thoroughly reviewed by Contractor's 
insurance agent(s)/broker(s), who have been instructed by Contractor to procure the insurance 
coverage required by this Agreement. Allocated Loss Expense must be in addition to all policy 
limits for coverages referenced above. 

Not more frequently than once every five years, Railroad may reasonably modify the 
required insurance coverage to reflect then-current risk management practices in the railroad 
industry and underwriting practices in the insurance industry. 

If any portion of the operation is to be subcontracted by Contractor, Contractor must 
require that its subcontractors provide and maintain the insurance coverages set forth herein, 
naming Railroad as an additional insured, and requiring that the subcontractors release, defend 
and indemnify Railroad to the same extent and under the same terms and conditions as 
Contractor is required to release, defend and indemnify Railroad herein. 

Failure to provide evidence as required by this section will entitle, but not require, Railroad 
to immediately suspend work under this Agreement until such evidence is provided. Acceptance 
of a certificate that does not comply with this section will not operate as a waiver of Contractor's 
obligations hereunder. 

The fact that insurance (including, without limitation, self-insurance) is obtained by 
Contractor will not be deemed to release or diminish the liability of Contractor including, without 
limitation, liability under the indemnity provisions of this Agreement. Damages recoverable by 
Railroad will not be limited by the amount of the required insurance coverage. 

For purposes of this section, Railroad means "Burlington Northern Santa Fe, LLC", "BNSF 
Railway Company" and the subsidiaries, successors, assigns and affiliates of each. 

Section 4. EXHIBIT C CONTRACTOR REQUIREMENTS 

The Contractor must observe and comply with all provisions, obligations, requirements 
and limitations contained in the Contract, and the Contractor Requirements set forth on Exhibit C 
attached to this Agreement and the Contract, including, but not be limited to, payment of all costs 
incurred for any damages to Railway roadbed, tracks, and/or appurtenances thereto, resulting 
from use, occupancy, or presence of its employees, representatives, or agents or subcontractors 
on or about the construction site. 

Section 5. TRAIN DELAY 

Contractor is responsible for and hereby indemnifies and holds harmless Railway 
(including its affiliated railway companies, and its tenants) for, from and against all damages 
arising from any unscheduled delay to a freight or passenger train which affects Railway's ability 
to fully utilize its equipment and to meet customer service and contract obligations. Contractor 
will be billed, as further provided below, for the economic losses arising from loss of use of 
equipment, contractual loss of incentive pay and bonuses and contractual penalties resulting from 
train delays, whether caused by Contractor, or subcontractors, or by the Railway performing work 
under this Agreement. Railway agrees that it will not perform any act to unnecessarily cause train 
delay. 

For loss of use of equipment, Contractor will be billed the current freight train hour rate per 
train as determined from Railway's records. Any disruption to train traffic may cause delays to 
multiple trains at the same time for the same period. 
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Additionally, the parties acknowledge that passenger, U.S. mail trains and certain other 
grain, intermodal, coal and freight trains operate under incentive/penalty contracts between 
Railway and its customer(s). Under these arrangements, if Railway does not meet its contract 
service commitments, Railway may suffer loss of performance or incentive pay and/or be subject 
to penalty payments. Contractor is responsible for any train performance and incentive penalties 
or other contractual economic losses actually incurred by Railway which are attributable to a train 
delay caused by Contractor or its subcontractors. 

The contractual relationship between Railway and its customers is proprietary and 
confidential. In the event of a train delay covered by this Agreement, Railway will share 
information relevant to any train delay to the extent consistent with Railway confidentiality 
obligations. Damages for train delay are currently $382.20 per hour per incident. THE RATE 
THEN IN EFFECT AT THE TIME OF PERFORMANCE BY THE CONTRACTOR HEREUNDER 
WILL BE USED TO CALCULATE THE ACTUAL COSTS OF TRAIN DELAY PURSUANT TO 
THIS AGREEMENT. 

Contractor and its subcontractors must give Railway's Project Engineer (402) 458-
7537 thirty (30) days' minimum advance notice of the times and dates for proposed work 
windows. Railway and Contractor will establish mutually agreeable work windows for the 
project. Railway has the right at any time to revise or change the work windows due to 
train operations or service obligations. Railway will not be responsible for any additional 
costs or expenses resulting from a change in work windows. Additional costs or 
expenses resulting from a change in work windows shall be accounted for in Contractor's 
expenses for the project. 

Contractor and subcontractors must plan, schedule, coordinate and conduct all 
Contractor's work so as to not cause any delays to any trains. 

[Signature page follows] 

7 
Form 0103 Rev. 10/28/09 



Exhibit C

Kindly acknowledge receipt of this letter by signing and retuming to the Railway two 
original copies of this letter, which, upon execution by Railway, will constitute an Agreement 
between us. 

(Contractor) BNSF Railway Company 

By: 
Prin-:t-e-:d-:N7 a-m-e-: -------

By: 
Nam-e-:--------------

Title: ________ _ Project Engineer 

Contact Person: _______ _ Accepted and effective this __ day of 20_. 
Address: _________________ _ 

City: _______ State:_ Zip: __ 
Fax: 
Phon-e-:-------------------

E-mail: ___________________ _ 
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< 

EXHIBIT 0 

Final Clearances 

Pursuant to the provisions of Section 3.1.3 of the C&M Agreement, approved Final Clearances 
for each segment of City C&M Work being constructed pursuant to the City Work Final Design are 
attached hereto as Exhibit D. 



Exhibit C

EXHIBIT E 

Soil Management Plan 

In addition to and not in limitation of the requirements and obligations of City and City Contractors 
contained in the C&M Agreement, the following requirements shall apply to City and City Contractors with 
respect to management of impacted environmental media. In the event of conflicts between the terms of 
this Exhibit E and the rest of the C&M Agreement, including but not limited to the provisions of Exhibit C 
and, as applicable, Exhibit C-1(AI or Exhibit C-1(Bl, the most restrictive provisions shall apply to City 
and City Contractors. 

Proper Management of Impacted Media 

1, Access 

Access to the West Haymarket Redevelopment Site (WHRS) is restricted to railroad and City of Lincoln 
personnel and contractors conducting work in their official capacity as employees or contractors of their 
respective organizations. Access to Railroad operating property for purposes of providing construction -
related services is subject to specific safety and rules training certifications and requirements found at: 
www.contractororientation.com. Access to other non-railroad private property for purposes of 
performing construction - related services within the WHRS must be arranged through the EPMT. 

2. Management Practices 

Due to thE> potential risks and penalties involved in management of impacted media and protection of rare 
and unique saline wetlands as well as the wide applicability of these issues to planned construction 
activity, prescriptive management practices for these areas are as follOWS: 

2,1 Impacted Soil and Debris Management 

Attachment 3 - NDEQ Environmental Guidance Document 05-061 "Investigation Derived Waste and 
Remediation Considerations' (GD 05-061) is provided as reference. Relevant and critical points 
extracted from GD 05-061 as well as NDEQ's Title 132 (Integrated Solid Waste Management 
Regulations) for purposes of implementation and compliance is as follows: 

1. A fundamental premise regarding the regulatory status of any soils, debris or other media 
encountered during intrusive activities is that such items are not considered waste material until 
determined by the Project Manager in consultation with the Technical Representative to be no 
longer suitable for its intended purpose. 

2. Title 132, Chapter 1, Section 041 defines fill as: "solid waste that consists only of one or more of 
the following: sand, gravel, stone, soil, rock, brick, concrete rubble, asphalt rubble, or similar 
material". 

3. The "use of fill for legitimate land improvement (backfilling a foundation) is allowed per Title 132, 
Chapter 2, Section 002.01 as long as the fill is not mixed with other solid wastes that have the 
potential to cause contamination that may threaten human health or the environment". 

4. From pg. 2 of NDEQ GD 05-161: "Activity not related to investigation or remediation is not 
considered "active management" under the waste regulations. For example, routine trench or 
foundation excavation spoils that are generated at a site that is not a remediation or investigation 
activity site or are not related to remediation or investigation activities are not considered a waste 
unless it is intended for disposal. Such spoils could normally be replaced in the excavation. n 

5. Prior to initiation of each construction task, the project manager will consult with the technical 
representative to determine the type of material anticipated to be excavated, potential 
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contaminants of concern (if any) and allowable re-use (including use as fill), alternatives to be 
employed for excess soil or debris to be generated associated with his/her respective work task. 
The project manager will work with the construction representative and advise where excess soils 
or debris shall be stored. Provisions for temporary storage of potentially impacted soiVdebris 
must be explicitly agreed upon. 

2.2 Grading/Excavation 

Construction grading and excavation activities associated with applicable WHRS project activities require 
coordination and compliance as follows: 

1. Grading/excavation project manager/contractor's representative (PM/CR) must contact the 
Technical Representative (TR) at least 14 days prior to initiation of grading/excavation work to 
discuss anticipated conditions and any special precautions to consider. 

2. The PM/CR must arrange for all utility clearance. 

3. The PM/CR must meet with the TR to discuss task - specific precautions (as detailed in any and 
all applicable work activities described in this Section). 

4. A TR must be on-site or on call to respond to questions or observations that could require 
sampling or determinations relevant to management of impacted soil or debris. It is the 
responsibility of the PMICR to notify the TR of construction schedules and activities 
(including any changes in schedules or scope of work effort) that may require on-site 
support and observation. 

5. Unless superseded by other special considerations, grading/excavation activities may proceed 
per the contractual projectltask plans and specifications. 

6. Changing field considerations and observations (including encountering suspect soils/debris/other 
media or modifications of proposed areas/volumes of soil grading/excavation/filling) must be 
reported to the TR. 

7. If during execution of contractual plans and specifications the PM/CR determines the need to 
manage excess soils/debris/other media) not previously addressed, the PM/CR will consult with 
the TR to discuss management of affected media. Resolution and ultimate fate of the affected 
media will be documented by the TR. 

8. Work shutdown will be at the discretion of the PM/CR's corporate health and safety policies and 
practices. 

2.3 Utility Work 

Contractors performing utility work including all intrusive work (trenching, boring, digging, etc.) where 
surface features (soil, concrete, asphalt, vegetated surfaces) will be disturbed require conformance to the 
following procedures: 

1. The utility project manager/contractor's representative (PM/CR) must contact the TR at least 14 
days prior to initiation of intrusive utility work to discuss anticipated conditions and any special 
precautions to consider. 

2. The PM/CR must arrange for all related utility clearance. 

3. The PM/CR must meet with the TR to discuss task - specific precautions (as detailed in any and 
all applicable work activities described in this Section). 

4. A TR must be on-site or on call to respond to questions or observations that could require 
sampling or determinations relevant to management of impacted soil or debris. It is the 
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responsibility of the PMICR to notify the TR of construction schedules and activities 
(including any changes in schedules or scope of work effort) that may require on·site 
support and observation. 

5. Unless superseded by other special considerations, utility construction activities may proceed per 
the contractual project/task plans and specifications. 

6. Changing field considerations and observations (including encountering suspect soils/debris/other 
media or modifications of proposed routes of utility corridors) must be immediately reported to the 
TR. 

7. In general, soil/debris/spoils which will not be removed from the site can be used as backfill 
around utilities if determined by the PM/CR to be suitable fill material and the material has no 
appearance of contamination or odor. Soil/debris/spoils removed during the course of intrusive 
utility work with an appearance of contamination or odor will be immediately notified to the TR for 
consultation and resolution including temporary storage of the suspect material. 

8. If during execution of contractual plans and specifications the PM/CR determines there is a need 
to manage excess soils/debris/other media) not previously addressed, the PM/CR will consult 
with the TR to discuss management of affected media. Resolution and ultimate fate of the 
affected media will be documented by the TR. 

9. Work shutdown will be at the discretion of the PM/GR's corporate health and safety policies and 
practices. 

SPILUINCIDENT RESPONSE REFERRAL SHEET 

SPILL REPORTING 

First Call: 

Environmental Project Management Team Technical Representatives: 
Frank Uhlarik - Alfred Benesch & Company: 402·333·5792 

Cell: 402·669-0546 
Alternate: 

Bililmig - Olsson Associates: 402-458·5903 
Cell: 402-314-4568 

Alternate: 

Miki Esposito - Environmental Project Management Team: 402-441-6173 

Agencies/Railroad Authorities: 

Nebraska Department of Environmental Quality: 

After Hours, Weekends and Holidays: 

Nebraska State Patrol Dispatch: 
BNSF Railway Company Resource Operations Center: 
Union Pacific Railroad Security: 
National Response Center: 

ALL OTHER INCIDENTS 

Fire and Police: Dial 911 

402-471·2186 or 877-253·2603 

402-471-4545 
800·832·5452 
888·877·7267 
800-424-8802 
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CR 
SMP 
EPMT 
PM 
TR 
WHRS 

LIST OF ACRONYMS 

Contractor's Representative 
Soil Management Plan 
City of Lincoln Environmental Project Management Team 
Project Manager 
Environmental Project Management Team Technical Representative 
West Haymarket Redevelopment Site 
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Other Contract Documents 
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COMMENTARY TO ACCOMPANY CONSTRUCTION BONDS 

A. GENERAL INFORMATION 
There are two types of construction bonds that are required by statutes for public work in many jurisdictions and are widely 
used for other projects as well. 

Construction Performance Bond 
Construction Payment Bond 

The Construction Performance Bond is an instrument that is used to assure the availability of funds to complete the 
construction. 

The Construction Payment Bond is an instrument that is used to assure the availability of sufficient funds to pay for labor, 
materials and equipment used in the construction. For public work the Construction Payment Bond provides rights of recovery 
for workers and suppliers similar to their rights under the mechanics lien laws applying to private work. 

The objective underlying the re-writing of construction bond forms was to make them more understandable to provide 
guidance to users. The intention was to define the rights and responsibilities of the parties, without changing the traditional 
rights and responsibilities that have been decided by the courts. The new bond forms provide helpful guidance regarding time 
periods for various notices and actions and clarify the extent of available remedies. 

The concept of pre-default meeting has been incorporated into the Construction Performance Bond. All of the participants 
favored early and informal resolution of the problems that may preCipitate a. default, but some Surety companies were 
reluctant to participate in pre-default settings absent specific authorization in the bond form. 

The responsibilities of the Owner and the options available to the Surety when a default occurs are set forth in the 
Construction Performance Bond. Procedures for making a claim under the Construction Payment Bond are set forth in the 
form. 

E,)CDC recommends the use of two separate bonds rather than a combined form. Normally the amount of each bond is 100 
percent of the contract amount. The bonds have different purposes and are separate and distinct obligations of the Surety. 
The Surety Association reports that the usual practice is to charge a single premium for both bonds and there is no reduction 
in premium for using a combined form or for issuing one bond without the other. 

B. COMPLETING THE FORMS 
Bonds have important legal consequences; consultation with an attorney and a bond specialist is encouraged with respect to 
federal, state and local laws applicable to bonds and with respect to completing or modifying the bond forms. 

Both bond forms have a similar format and the information to be filled in is ordinarily the same on both bonds. If modification 
is necessary, the modifications may be different. 

The bond forms are prepared for execution by the Contractor and the Surety. Evidence of authority to bind the Surety is 
usually provided in the form of a power of attorney designating the agent who is authorized to sign on behalf of the Surety. 
The power of attorney should be filed with the signed bonds. 

Each bond must be executed separately since they cover separate and distinct obligations. 

Preferably the bond date should be the same date as the contract, but in no case should the bond date precede the date of 
the contract. 

To accompany the Construction Perfomnance Bond (EJCDC NO.1910-28A) and the Construction Payment Bond (EJCDC No. 1910-28B) 
Prepared by the Engineers' Joint Contract Documents Committee 
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CONSTRUCTION PERFORMANCE BOND 

Any singular reference to Contractor, Surety, Owner or other party shall be considered plural where applicable. 

CONTRACTOR (Name and Address): 

Owner (Name and Address): 
West Haymarket Joint Public Agency 
555 South 10th St. 
Uncoln, NE 68508 

CONSTRUCTION CONTRACT 
Date: 
Amount: 

Description (Name and Location): 

SURETY (Name and Principal 
Place of Business): 

For all labor, material and equipment necessary for (Bid Name and Number) 

BOND 
Date: 
Amount: 
Modifications to this Bond Form: 

CONTRACTOR AS PRINCIPAL 
Company: (Corp. Seal) 

SURETY 
Company: (Corp. Seal) 

Signature: ______________ _ Signature: ______________ _ 

Name and Title: Name and Title: 

EJCDC NO. 1910-28a (1984 Edition) 
Prepared through the joint efforts of The Surety Assoc. of America. Engineers' Joint Contract Documents Committee. The 
Associated General Contractors of America, and the American Institute of Architects. 

CONTRACT AGREEMENT - City 
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4. 

5. 

1. The Contractor and the Surety, jointly and severally, bind 
themselves their heirs, executors, administrators, successors and 
assigns to the Owner for the performance of the Construction Contract, 
which is incorporated herein by reference. 
2. If the Contractor performs the Construction Contract, the Surety and 
the Contractor shall have no obligation under this Bond, except to participate 
in conferences as provided in Subparagraph 3.1. 
3. If there is no Owner Default, the Surety's obligation under this Bond 
shall arise after: 

3." The Owner has notified the Contractor and the Surety at its address 
described in Paragraph 10 below, that the Owner is considering declaring a 
Contractor Default and has requested and attempted to arrange a 
conference with the Contractor and the Surety to be held not later than 
fifteen days after receipt of such notice to discuss methods of performing the 
Construction Contract. If the Owner, the Contractor and the Surety agree, 
the Contractor shall be allowed a reasonable time to perform the 
'Construction Contract, but such an agreement shall not waive the Owner's 
right, if any, subsequently to declare a Contractor Default and 

3.2 The Owner has declared a Contractor Default and formally terminated 
the Contractor's right to complete the contract. Such Contractor Default shall 
not be declared earlier than twenty days after the Contractor and the Surety 
have received notice as provided in Sub-paragraph 3.1; and 

3.3 The Owner has agreed to pay the Balance of the Contract Price to 
the Surety in accordance with the terms of the Construction Contract or to a 
contractor selected to perform the Construction Contract in accordance with 
the terms of the contract with the Owner. 
When the Owner has satisfied the conditions of Paragraph 3, the Surety shall 
promptly and at the Surety's expense take one of the following actions: 

4.1 Arrange for the Contractor, with consent of the Owner, to perform and 
complete the Construction Contract, or 

4.2 Undertake to perform and complete the Construction Contract itself, 
through its agents or through independent contractors: or 

4.3 Obtain bids or negotiated proposals from qualified contractors 
acceptable to the Owner for a contract for performance and completion of the 
Construction Contract, arrange for a contract to be prepared for execution by 
the Owner and the contractor selected with the Owner's concurrence, to be 
secured with performance and payment bonds executed by a qualified surety 
equivalent to the bonds issued on the Construction Contract, and pay to the 
Owner the amount of damages as described in Paragraph 6 in excess of the 
Balance of the Contract Price !ncurred by the Owner resulting from the 
Contractor's default. or 

4.4 Waive its right to perform and complete, :mange for completion, or 
obtain a new contractor and with reasonable promptness under the 
circumstances: 

1. After investigation, determine the amount for which it may be liable 
to the Owner and as soon as practiceable after the amount is determined 
tender payment therefore to the Owner; or 

2 Deny liability in whole or in part and notify the Owner citing 
reasons therefore. 
If the Surety does not proceed as provided in Paragraph 4 with reasonable 
promptness, the Surety shall be deemed to be in default on this Bond fifteen 
days after receipt of an additional written notice from the Owner to the Surety 
demanding that the Surety perform its obligations under this Bond, and the 
Owner shall be entitled to enforce any remedy available to the Owner. If the 
Surety proceeds as provided in Subparagraph 4.4 and the Owner refuses 
payment tendered or the Surety has denied liability, in whole or in part, 
without further notice the Owner shall be entitled to enforce any remedy 
available to the Owner. 

CONTRACT AGREEMENT - City 

6. After the Owner has terminated the Contractor's right to complete the 
Construction Contract, and if the Surety elects to act under Subparagraph 4.1, 
4.2, or 4.3 above, then the responsibilities of the Surety to the Owner shall not be 
greater than those of the Contractor under the Construction Contract, and the 
responsibilities of the Owner to the Surety shall not be greater than those of the 
Owner under the Construction Contract. To the limit of the amount of this Bond, 
but subject to commitment by the Owner of the Balance of the Contract Price to 
mitigation of costs and damages on the Construction Contract, the Surety is 
obligated without duplication for: 

6.1 The responsibilities of the Contractor for correction of defective work 
and completion of the Construction Contract; 

6.2 Additional legal, design professional and delay costs resulting from the 
Contractor's Default, and resulting from the actions or failure to act of the Surety 
under Paragraph 4; an d 

6.3 Liquidated damages, or if no liquidated damages are specified in the 
Construction Contract, actual damages caused by delayed performance or non
performance of the Contractor. 

7. The Surety shall not be liable to the Owner or others for obligations of the 
Contractor that are unrelated to the Construction Contract, and the Balance of 
the Contract Price shall not be reduced or set off on account of any such 
unrelated obligations. No right of action shall accrue on this Bond to any person 
or entity other than the Owner or its heirs, executors, administrators, or 
successors. 

8. The Surety hereby waives notice of any change, including changes of time, to the 
Construction Contract or to related sub-contracts, purchase orders and other 
obligations. 

9. Any proceeding, legal or equitable, under this Bond may be instituted in any court 
of competent jurisdiction in the location in which the work or part of the work is 
located and shall be instituted within two years after Contractor Default or within 
two years after the Contractor ceased working or within two years after the 
Surety refuses or fails to perform its obligations under this Bond, whichever 
occurs first. If the 
provisions of this Paragraph are void or prohibited by law, the minimum period of 
limitation available to sureties as a defense in the jurisdiction of the suit shall be 
applicable. 

10. Notice to the Surety, the Owner or the Contractor shall be mailed or delivered to 
the address shown on the signature page. 

11. When this Bond has been furnished to comply with a satutory or other legal 
requirement in the location where the construction was to be performed, any 
provision in this Bond conflicting with said statutory or legal requirement shall be 
deemed deleted herefrom and provisions conforming to such statutory or other 
legal requirement shall be deemed incorporated herein. The intent is that this 
Bond shall be construed as a statutory bond and not as a common law bond. 

12. Definitions. 
12.1 Balance of the Contract Price: The total amount payable by the Owner 

to the Contractor under the Construction Contract after all proper adjustments 
have been made, including allowance to the Contractor of any amounts 
received or to be received by the Owner in settlement of insurance or other 
claims for damages to which the Contractor is entitled, reduced by all valid and 
proper payments made to or on behalf of the Contractor under the Construction 
Contract. 

12.2 Construction Contract: The agreement between the Owner and the 
Contractor identified on the signature page, including all Contract Documents 
and changes thereto. 

12.3 Contractor Default: Failure of the Contractor, which has neither been 
remedied nor waived, to perform or otherwise to comply with the terms of the 
Construction Contract. 

12.4 Owner Default: Failure of the Owner, which has neither been remedied 
nor waived, to pay the Contractor as required by the Construction Contract or to 
perform and complete or comply with the other terms thereof. 
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CONSTRUCTION PAYMENT BOND 

Any singular reference to Contractor, Surety, Owner or other party shall be considered plural where applicable. 

CONTRACTOR (Name and Address): SURETY (Name and Principal Place 
Of Business): 

Owner (Name and Address): 
West Haymarket Joint Public Agency 
555 South 10th St. 
Lincoln, NE 68508 

CONSTRUCTION CONTRACT 
Date: 
Amount: 

Description (Name and Location): 
For all labor, material and equipment necessary for (Bid Name and Number) 

BOND 
Date: 
Amount: 

Modifications to this Bond Form: 

CONTRACTOR AS PRINCIPAL 
Company: (Corp. Seal) 

Signature: _______________ _ 

Name and Title: 

EJCDC NO. 1910-288 (1984 Edition) 

SURETY 
Company: 

Signature: 

Name and Title: 

Prepa'ed through the joint efforts of The Surety Assoc. of America. Engineers' Joint Contract Documents Committee. The 
Associated General Contractors of America, and the American Institute of Architects. 

CONTRACT AGREEMENT - City 

(Corp. Seal) 
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1. The Contractor and the Surety, jointly and severally, bind themselves 
their heirs, executors, administrators, successors and assigns to the 
Owner to pay for labor, materials and equipment furnished for use in 
the performance of the Construction Contract, which is incorporated 
herein by reference. 

2. With respect to the Owner, this obligation shall be null and void if the 
Contractor: 

21 P;omptly makes payment, directly or indirectly, for all sums 
due Claimants, and 

2.2 Defends, indemnifies and holds harmless the Owner from all 
claims, nemands, liens or suits by any person or entity who furnished 
labor, materials or equipment for use in the performance of the 
Construction Contract, provided the Owner has promptly notified the 
Contractor and the Surety (at the address described in Paragraph 12) 
of any claims, demands, liens or suits and tendered defense of such 
claims, demands, liens or suits to the Contractor and the Surety, and 
provided there is no Owner Default. 

3. With respect to Claimants, this obligation shall be null and void if the 
Contractor promptly makes payment, directly or indirectly, for all sums 
due. 

4. The Surety shall have no obligation to Claimants under this Bond 
until: 

4.1 Claimants who do not have a direct contract with the 
Contractor have given notice to the Surety (at the address described 
in Paragraph 12) and sent a copy, or notice thereof to the Owner, 
slating that a claim is being made under this Bond and with 
substantial accuracy the amount of the claim. 

4.2 Claimants who do not have a direct contract with the 
Contractor: 

1.Have furnished written notice to the Contractor and sent a 
copy, or notice thereof, to the Owner, within 90 days after having last 
performed labor or last furnished materials or equipment included in 
the claim stating, with substantial accuracy, the amount of the claim 
and the name of the party to whom the ma!.erials were furnished or 
supplied or for whom the labor was done or performed, and 

2.Have either received a rejection in whole or in part from the 
Contractor, or not received within 30 days of furnishing the above 
notice allY communication from the Contractor by which the 
Contractor has indicated the claim will be paid directly or indirectly; 
and 

3.Not having been paid within the above 30 days, have sent a 
written notice to the Surety (at the address described in Paragraph 
12) and sent a copy, or notice thereof, to t~e Owner, stating that a 
claim is i::eing made under this Bond and enclosing a copy of the 
previous written notice furnished to the Contractor. 

5. If a notic,e required by Paragraph 4 is given by the Owner to the 
Contractor or to the Surety. that is sufficient compliance. 

6. When the Claimant has satisfied the conditions of Paragraph 4, the 
Surety shall promptly and at the Surety's expense take the following 
actions' . 

6. 'i Send an answer to the Claimant, with a copy to the Owner, 
within 45 days after receipt of the claim, stating the amounts that are 
undisputed and the basis for challenging any amounts that are 
disputed. 

6.2 Payor arrange for payment of any undisputed amounts. 
7. The Surety's total obligation shall not exceed the amount of this Bond, 

and the amount of this Bond shall be credited for any payments made 
in good faith by the Surety. 

8. Amounts owed by the Owner to the Contractor under the 
Construction Contract shall be used for the performance of the 
construction Contract and to satisfy claims, if any, under any 
Construction Performance Bond. 

By the Contractor furnishing and the Owner accepting this Bond, they agree that 
all funds earned by the Contractor in the performance of the Construction Contract 
are dedicated to satisfy obligations of the Contractor and the Surety under this 
Bond, subject to the Owner's priority to the funds for the completion of the work. 

9. The Surety shall not be liable to the Owner, Claimants or others for obligations of 
the Contractor that are unrelated to the Construction Contract. The Owner shall 
not be liable for payment of any costs or expenses of any Claimant under this 
Bond, and shall have under this Bond no obligations to make payments to, give 
notices on behalf of, or otherwise have obligations to Claimants under this Bond. 

10. The Surety hereby waives notice of any change, including changes of time, to the 
Construction Contract or to related subcontracts, purchase orders and other 
obligations. 

11. No suite or action shall be commenced by a Claimant under this Bond other than 
in a court of competent jurisdiction in the location in which the work or part of the 
work is located or after the expiration of one year from the date (1) on which the 
Claimant gave the notice required by Subparagraph 4.1 or Clause 4.1 (iii), or (2) 
on which the last labor or service was performed by anyone or the last materials 
or equipment were furnished by anyone under the Construction Contract, 
whichever of (1) or (2) first occurs. If the provisions of this Paragraph are void or 
prohibited by law, the minimum period of limitation available to sureties as a 
defense in the jurisdiction of the suit shall be applicable. 

12. Notice to the Surety, the Owner or the Contractor shall be mailed or delivered to 
the address shown on the signature page. Actual receipt of notice by Surety, the 
Owner or the Contractor, however accomplished, shall be sufficient compliance 
as of the date received at the address shown on the signature page. 

13. When this aond has been furnished to comply with a statutory or other legal 
requirement in the location where the construction was to be performed, any 
provision in this Bond conflicting with said statutorl or legal requirement shall be 
deemed deleted here from and provisions conforming to such statutory or other 
legal requirement shall be deemed incorporated herein. The intent is, that this 
Bond shall be construed as a statutory bond and not as a common law bond. 

14. Upon request by any person or entity appearing to be a potential beneficiary of this 
Bnnd, the Contractor shall promptly furnish a copy of this Bond or shall permit a 
copy to be made. 

15. DEFINITIONS 
15.1 Claimant: An individual or entity having a direct. contract with the 

Contractor or with a subcontractor of the Contractor to furnish labor, materials or 
equipment for use in the performance of the Contract. The intent of this Bond shall 
be to include II)/ithout limitation in the terms "labor, materials, or equipment" that 
part of water, gas, power, light, heat, oil, gasoline, telephone service or rental 
equipment used in the Construction Contract, architectural and engineering 
services required for performance of the work of the Contractor and the 
Contractor's subcontractors, and all other items for which a mechanic's lien may be 
asserted in the jurisdiction where the labor, matenals or equipment were furnished. 

15.2 Construction Contract: The agreement between the Owner and the 
Contractor identified on the signature page, including all Contract Documents and 
changes thereto. 

15.3 Owne.r Default: Failure of the Owner, which has neither been remedied 
nor waived, to pay the Contractor as required by the Construction Contract or to 
perform and complete or comply with the other terms thereof. 

(FOR INFORMATION ONLY - NAW.E, ADDRESS AND TELEPHONE) 
AGENT OR BROKER OWNER'S REPRESENTATIVE (ARCHITECT, ENGINEER OR OTHER PARTY) 

'CONTRACT AGREEMENT - City 
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Certified Statement Pursuant to Neb. Rev. Stat. § 77·1323 

§ 77-1323 Every person, partnership, limited liability company, association, or corporation furnishing labor or 
material in the repair, alteration, improvement, erection, or construction of any public improvement shall furnish a 
certified statement to be attached to the contract that all equipment to be used on the project, except that acquired 
since the assessment date, has been assessed for taxation for the current year, giving the county where assessed. 

Pursuant to Neb. Rev. Stat. § 77-1323, I, ,do hereby certify that all equipment 
to be used on City ProjecVBid No. __ ,except that equipment acquired since the assessment date, has been 
assessed for taxation for the current year, in County, Nebraska. 

DATED this __ day of _______ , 2011. 

STATE OF NEBRASKA 

COUNTYOF _____ __ 
)ss. 
) 

By: __________ _ 

Title: _____________ _ 

On , 2011, before me, the undersigned Notary Public duly commissioned for and qualified 
in said County, personally carne , to me known to be the identical person, whose name 
is affixed to the foregoing instrument and acknowledged the execution thereof to be his voluntary act and deed. 

Witness my hand and notarial seal the day and year last above written. 

Notary Public 
(S EA L) 

CONTRACT AGREEMENT - City 
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INSURANCE REQUIREMENTS 
FOR ALL WEST HAYMARKET JOINT 

PUBLIC AGENCY CONTRACTS

1. GENERAL PROVISIONS

A. Approved Coverage Prior to Commencing Work/Subcontractors Included. Contractor shall
purchase and maintain in place insurance to protect Contractor and JPA against all liabilities and
hazards as provided in these insurance requirements throughout the duration of the Contract.  
Contractor shall not commence work under this contract until the Contractor has obtained all insurance
required under Section 2. below and such insurance has been approved by the City Attorney for JPA,
nor shall the Contractor allow any subcontractor to commence work on any subcontract until all similar
insurance required of the subcontractor has been so obtained and approved. 

B. Occurrence Basis Coverage. All insurance shall be provided on an occurrence basis and not on a
claims made basis, except for hazardous materials, errors and omissions, or other coverage not
reasonably available on an occurrence basis; provided that all such claims made coverage is subject to
the prior written approval of the City Attorney and must be clearly indicated as such in any certificate
showing coverage.

C. Authorized and Rated Insurers Required. All insurance coverage are to be placed with insurers
authorized to do business in the State of Nebraska and must be placed with an insurer that has an A.M. 
Best’s Rating of no less than A:VII unless specific  approval has been granted by the City Attorney.

D. Certificates Showing Coverage.  Prior to commencing the Work, Contractor must furnish to JPA
adequate written documentation including certificate(s) of insurance, which have the original signature of
the authorized representative, declaration pages or other acceptable policy information evidencing the
required coverage, endorsements, and amendments.  The policy(ies) must contain a provision that
obligates the insurance company(ies) issuing such policy(ies) to notify JPA in writing at least 30 days
prior to any cancellation, non-renewal, except that only ten (10) days prior notice is required for
cancellation due to nonpayment of premium.  This cancellation provision must be indicated on the
certificate of insurance.  Upon request from JPA, a certified duplicate original of any required policy must
be furnished.  Certificate(s) should be sent to the following address:

West Haymarket Joint Public Agency
c/o City Attorney
City of Lincoln, Nebraska
555 South 10th Street
Lincoln, NE  68508

Certificates of insurance may utilize an appropriate standard ACORD Certificate of Insurance form
showing the specific limits of insurance coverage required by this Article; provided that restrictions,
qualifications or declarations inconsistent with the requirements of this Article shall not relieve the
Contractor from providing insurance as required herein. Such certificates shall show JPA as additional
insured except for applicable Worker’s Compensation coverage, to include all work performed for JPA
and specifically including, but not limited to, any liability caused or contributed to by the act, error, or
omission of the Contractor, including any related subcontractors, third parties, agents, employees,
officers or assigns of any of them. The inclusion of JPA as additional insured shall be for coverage only
on a primary basis for liability coverage, and no coverage shall contain a policy or other restriction or
attempt to provide restricted coverage for JPA, whether on an excess, contributory or other basis
regardless of any other insurance coverage available to JPA, including by specific endorsement where
necessary, as indicated in the following requirements.

E. Terminology. The terms “insurance,” “insurance policy,” or “coverage” as used in this article are used
interchangeably and shall have the same meaning as “insurance” unless the context clearly requires
otherwise. References to “ISO®” forms are merely for convenience and ease of reference, and an
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equivalent or better form as determined acceptable by the City Attorney may be used. (Note: ISO® is a
registered trademark of ISO Properties, Inc.)

F. Other Requirements.  All policies (applying to coverage listed above) must not contain an exclusion for
punitive damages and certificates of insurance must reflect that no exclusion exists.  

Contractor agrees to waive its right of recovery against JPA for all claims and suits against JPA, except
for claims and suits arising wholly out of the sole negligence, or to the extent caused by the gross
negligence or willful misconduct, of JPA.  In addition, its insurers, through the terms of the policy or
policy endorsement, waive their right of subrogation against JPA for all claims and suits, except for
claims and suits arising wholly out of the sole negligence, or to the extent caused by the gross
negligence of willful misconduct, of JPA.  The certificate of insurance must reflect the waiver of
subrogation endorsement.  Contractor further waives its right of recovery, and its insurers also waive
their right of subrogation against JPA for loss of its owned or leased property or property under
Contractor’s care, custody or control, except for the right of recovery or right of subrogation arising
wholly out of the sole negligence, or to the extent caused by the gross negligence or willful misconduct,
of JPA.  

Contractor is not allowed to self-insure without the prior written consent of JPA.  If granted by JPA, any
deductible, self-insured retention or other financial responsibility for claims must be covered directly by
Contractor in lieu of insurance.  Any and all JPA liabilities that would otherwise, in accordance with the
provisions of this Agreement, be covered by Contractor’s insurance will be covered as if Contractor
elected not to include a deductible, self-insured retention or other financial responsibility for claims.

Upon notification to JPA of cancellation, non-removal, substitution or material alteration of any such
policy(ies), JPA shall have the option to (i) if feasible, pay, on behalf of the Contractor, any and all such
premiums, penalties, fees for expenses necessary to keep such policy(ies) in full force and effect; or (ii)
in the event that such policy(ies) cannot be kept in full force and effect, enter into the open market to
procure such policy(ies) of insurance on behalf of Contractor as required by this Agreement at the then
current market rate.  Upon any of the above occurrences, JPA shall invoice the Contractor for
reimbursement of such premiums, penalties, fees, or expenses advanced on the JPA’s behalf plus an
additional fifteen percent (15%) of such advanced amounts as remuneration for JPA’s overhead.  Such
amounts advanced by JPA shall be paid by the Contractor within thirty (30) days after delivery of a
statement for such expense.

Contractor represents that this Agreement has been thoroughly reviewed by Contractor’s insurance
agent(s)/broker(s), who have been instructed by Contractor to procure the insurance coverage required
by this Agreement.  Allocated Loss Expense must be in addition to all policy limits for coverages
referenced above.

Contractor represents and understands that its insurance agent(s)/broker(s) have been informed that the
Contractor’s insurance coverage being procured by the Contractor herein is to protect, defend, identify
and hold harmless JPA from any and all liabilities, as such term is defined herein, that may arise in
connection with this Agreement and the Contractor to the fullest extent allowed by law waives any caps
or limitations on legal liability that may result therefrom.

If any portion of the operation is to be subcontracted by Contractor, Contractor must require that its
subcontractors provide and maintain the insurance coverages set forth herein, naming JPA as an
additional insured, and requiring that the subcontractors release, defend and indemnify JPA to the same
extent and under the same terms and conditions as Contractor is required to release, defend and
indemnify JPA herein.

Failure to provide evidence as required by Section 2. will entitle, but not require, JPA to immediately
suspend work under this Agreement until such evidence is provided.  Acceptance of a certificate that
does not comply with this section will not operate as a waiver of Contractor’s obligations hereunder.  
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The fact that insurance (including, without limitation, self-insurance) is obtained by Contractor will not be
deemed to release or diminish the liability of Contractor including, without limitation, liability under the
indemnity provisions of this Agreement.  Damages recoverable by JPA will not be limited by the amount
of the required insurance coverage.

2. INSURANCE REQUIREMENTS

A. Scope of Required Coverage.  The Contractor shall take out and maintain during the life of Contract
such insurance in the forms and minimum amounts as specified in this Section and as will protect
Contractor and JPA from the following claims arising out of or resulting from or in connection with the
Contractor’s operations, undertakings or omissions directly or indirectly related to the Contract, whether
by the Contractor or any Subcontractor or anyone directly or indirectly employed by any of them, or by
anyone for whose acts any of them may be liable:

(1) Claims under workers’ compensation, disability benefit, or other employee benefit acts;

(2) Claims arising out of bodily injury, occupational sickness or disease, or death of an employee or
any other person;

(3) Claims customarily covered under personal injury liability coverage;

(4) Claims other than to the work itself arising out of an injury to or destruction of tangible property,
including the loss of use resulting therefrom;

(5) Claims arising out of ownership, maintenance or use of any motor vehicle;

(6) Railroad protective liability coverage in the event the contract involves work to be performed within
50 feet of any railroad property and affecting any railroad bridge or trestle, tracks, road beds,
tunnel, underpass or crossing.

 
B. Worker’s Compensation Insurance and Employer’s Liability Insurance.  The Contractor shall

provide applicable statutory Worker’s Compensation Insurance with minimum limits as provided below
covering all Contractor’s employees, and in the case of any subcontracted work, the Contractor shall
require the subcontractor similarly to provide Worker’s Compensation Insurance for Subcontractor’s
employees. This policy shall contain the following endorsement or language: “Waiver of subrogation in
favor of JPA.”

The Contractor shall provide Employer’s Liability Insurance with minimum limits as provided below
placed with an insurance company authorized to write such insurance in all states where the Contractor
will have employees located in the performance of this contract, and the Contractor shall require each
Subcontractor similarly to maintain Employer’s Liability Insurance on the Subcontractor’s employees.

Coverage Listing Min Amt Notes

Worker’s Comp.

State Statutory

Applicable Federal Statutory

Employer’s Liability

Bodily Injury by accident $500,000* each accident

Bodily Injury by disease $500,000* each employee

Bodily Injury $500,000* policy limit

* $1,000,000.00 required for Amtrak Work (i.e. platform canopy and station)
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C. Commercial General Liability Insurance.  

(1) The Contractor shall provide Commercial General Liability Insurance in a policy form providing
broad form contractual liability no less comprehensive and no more restrictive coverage than
provided under the ISO® form CG00010798 or newer with standard exclusions “a” through “o” and
with minimum limits as provided below. Any other exclusions that operate to contradict or materially
alter the standard exclusions shall be specifically listed on the certificate of insurance and shall be
subject to the prior written approval of the City Attorney. 

Coverage Min Amt Notes

General $5,000,000 Aggregate

Products and Completed Operations $10,000,000 Aggregate
Personal and Advertising Injury $1,000,000

Each Occurrence $1,000,000

Fire Damage Limit $   100,000 any one fire

Medical Damage Limit $     10,000 any one person

(2) The required Commercial General Liability Insurance shall also include coverage for the following:

• Bodily injury and property damage.
• Fire legal liability
• Coverage for all premises and operations.
• Personal and advertising injury.
• Operations by independent contractors.
• X.C.U. Coverage including coverage for demolition of any building or structure, collapse,

explosion, blasting, excavation and damage to property below the surface of ground.
• Any fellow employee exclusions shall be deleted.
• Coverage shall not contain an absolute pollution exclusion, and applicable remaining

coverage shall apply for pollution exposures arising from products and completed operations.
• Coverage for products and completed operations maintained for duration of work and shall be

maintained for a minimum of three years after final acceptance under the Contract or the
warranty period for the same whichever is longer, unless modified in any Special Provisions.

• Liability coverage which shall include contractually assumed defense costs in addition to any
policy limits.

(3) This policy shall also include the following endorsements which shall be indicated on the Certificate
of Insurance.

• The definition of insured contract shall be amended to remove any exclusion or other
limitation for work being done within 50 feet of railroad property.

• Endorsement to provide the general aggregate per project endorsement.
• Endorsement to provide waiver of subrogation in favor of and acceptable to JPA.
• Endorsement to provide that the policy shall be primary and non-contributory with respect to

any insurance carried by the JPA.
• Separation of insureds.
• Additional insured endorsement in favor of and acceptable to the JPA.

(4) If work is to be performed within 50 feet of any railroad property and affecting any railroad bridge or
trestle, tracks, road beds, tunnel, underpass or crossing, Railroad Contractual Liability
Endorsement (ISO® form CG24170196 or newer). The definition of insured contract shall be
amended to remove any exclusion or other limitation for any work done within fifty (50) feet of
railroad property.
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D. Vehicle liability insurance coverage.

The Contractor shall provide reasonable insurance coverage for all owned, non-owned, hired and leased
vehicles. This insurance shall contain a combined single limit of at least $1,000,000 per occurrence, and
include coverage for, but not limited to the following:

• Bodily injury and property damage
• Any and all vehicles owned, used or hired

This policy shall also contain the following endorsements or language, which shall be indicated on the
certificate of insurance:

• Waiver of subrogation in favor of and acceptable to JPA.
• Additional insured endorsement in favor or and acceptable to JPA.
• Separation of insureds.
• The policy shall be primary and non-contributing with respect to any insurance carried by JPA.
• Endorsements to include contractual liability coverage and delete any fellow employee

exclusion.
• If specifically required in the Special Provisions, the required coverage shall also include an

endorsement for auto cargo pollution (ISO® form CA 99 48).
  

E. Railroad Protective Liability.  If work is to be performed within 50 feet of any railroad property and
affecting any railroad bridge or trestle, tracks, road beds, tunnel, underpass or crossing or otherwise
required by the Special Provisions or applicable requirements of an affected railroad, the Contractor
shall provide Railroad Protective Liability Insurance naming the affected railroad/s as insured with
minimum limits for bodily injury and property damage of $5,000,000 per occurrence, $10,000,000
aggregate, or such other limits as required in the Special Provisions or by the affected railroad.  The
original of the policy shall be furnished to the railroad and a certified copy of the same furnished to the
City Attorney’s office prior to any related construction or entry upon railroad premises by the Contractor
or for work related to the Contract.

The policy shall be issued on a standard ISO form CG 00 35 10 93 and include the following
endorsements:

• Endorsed to include the Pollution Exclusion Amendment (ISO form CG 28 31 10 93) 
• Endorsed to include the Limited Seepage and Pollution Endorsement.
• Endorsed to remove any exclusion for punitive damages.

No other endorsements restricting coverage may be added.  The original policy must be provided to
Railroad prior to performing any work or services under this C&M Agreement

In lieu of providing a Railroad Protective Liability Policy, Contractor may participate in BNSF’s Blanket
Railroad Protective Liability Insurance Policy available to JPA and JPA Contractors. 

3. CONTRACTOR’S INDEMNITY – CONTRACTUAL LIABILITY INSURANCE 

A. To the same extent as specified for minimum coverage requirements in Section 2 above, the required
insurance shall include contractual liability coverage to include indemnification and hold harmless
agreements and provisions in the related Contract Documents, specifically including the following
provision:

INDEMNIFICATION OF JPA.

TO THE FULLEST EXTENT PERMITTED BY LAW, CONTRACTOR SHALL RELEASE, INDEMNIFY,
DEFEND AND HOLD HARMLESS JPA AND JPA’S MEMBERS, SUCCESSORS, ASSIGNS, LEGAL
REPRESENTATIVES, OFFICERS, EMPLOYEES AND AGENTS FOR, FROM AND AGAINST ANY
AND ALL CLAIMS, LIABILITIES, FINES, PENALTIES, COSTS, DAMAGES, LOSSES, LIENS, CAUSES
OF ACTION, SUITS, DEMANDS, JUDGMENTS AND EXPENSES (INCLUDING, WITHOUT
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LIMITATION, COURT COSTS AND ATTORNEYS’ FEES) OF ANY NATURE, KIND OR DESCRIPTION
OF ANY PERSON (INCLUDING, WITHOUT LIMITATION, THE EMPLOYEES OF THE PARTIES
HERETO) OR ENTITY DIRECTLY OR INDIRECTLY (COLLECTIVELY, “LIABILITIES”) ARISING OUT
OF, RESULTING FROM OR CAUSALLY RELATED TO (IN WHOLE OR IN PART):

(i) ANY RIGHTS OR INTERESTS GRANTED TO CONTRACTOR PURSUANT TO THIS
AGREEMENT; 

(ii) THE USE, OCCUPANCY OR PRESENCE OF CONTRACTOR AND CONTRACTOR PARTIES
(DEFINED BELOW) AND/OR ANY WORK PERFORMED BY CONTRACTOR AND
CONTRACTOR’S CONTRACTOR PARTIES IN, ON, OR ABOUT BNSF’S PROPERTY OR
RIGHT-OF-WAY AND/OR THE WORK AREA; 

(iii)  ANY ENVIRONMENTAL MATTERS ARISING FROM CONTRACTOR AND/OR
CONTRACTOR PARTIES’ USE AND OCCUPANCY OF BNSF’S RIGHT-OF- WAY OR OTHER
BNSF PROPERTY, INCLUDING WITHOUT LIMITATION USE AND OCCUPANCY OF BNSF’S
RIGHT-OF-WAY OR OTHER BNSF PROPERTY IN CONNECTION WITH PERFORMANCE OF
THE WORK;

(iv) ANY DAMAGE TO OR DESTRUCTION OF ANY TELECOMMUNICATION LINES IN
CONNECTION WITH THE WORK BY CONTRACTOR AND/OR CONTRACTOR PARTIES,
INCLUDING BUT NOT LIMITED TO (A) ANY INJURY TO OR DEATH OF ANY PERSON
EMPLOYED BY OR ON BEHALF OF ANY TELECOMMUNICATIONS COMPANY, AND/OR ITS
CONTRACTORS, AGENTS AND/OR EMPLOYEES AS A RESULT OF SUCH DAMAGE OR
DESTRUCTION, AND/OR (B) ANY CLAIM OR CAUSE OF ACTION FOR ALLEGED LOSS OF
PROFITS OR REVENUE BY, OR LOSS OF SERVICE BY A CUSTOMER OR USER OF SUCH
TELECOMMUNICATION COMPANY(IES) AS A RESULT OF SUCH DAMAGE OR
DESTRUCTION;

(v) CONTRACTOR’S BREACH OF THE TERMS AND CONDITIONS OF THIS AGREEMENT; OR

(vi) ANY ACT OR OMISSION OF CONTRACTOR OR ITS OFFICERS, AGENTS, INVITEES,
EMPLOYEES OR SUBCONTRACTORS (SUCH OFFICERS, AGENTS, INVITEES, EMPLOYEES
AND SUBCONTRACTORS BEING REFERRED TO HEREIN INDIVIDUALLY AS A
“CONTRACTOR PARTY” AND COLLECTIVELY, “CONTRACTOR PARTIES”), OR ANYONE
DIRECTLY OR INDIRECTLY EMPLOYED BY ANY OF THEM, OR ANYONE THEY CONTROL
OR EXERCISE CONTROL OVER.

THE LIABILITY ASSUMED BY CONTRACTOR WILL NOT BE AFFECTED BY THE FACT, IF IT IS A
FACT, THAT ANY DAMAGE, DESTRUCTION, INJURY OR DEATH WAS OCCASIONED BY OR
CONTRIBUTED TO BY THE NEGLIGENCE OF JPA, ITS AGENTS, SERVANTS, EMPLOYEES OR
OTHERWISE, BUT EXCLUDING CLAIMS WHOLLY CAUSED BY JPA’S SOLE NEGLIGENCE AND
EXCLUDING CLAIMS TO THE EXTENT THAT SUCH CLAIMS ARE CAUSED BY THE WILLFUL
MISCONDUCT OR GROSS NEGLIGENCE OF JPA.

Such indemnification shall not be construed to negate, abridge, limit or otherwise reduce any other right
or obligation of indemnity which would otherwise exist as to any party or person described in this
section.

B. In any and all claims by any employee (whether an employee of the Contractor or subcontractor, or their
respective agents or assigns by anyone directly or indirectly employed by any of them or anyone for
whose acts any of them may be liable as an employer) in whole or in part against JPA, its officers,
agents, employees, volunteers or consultants, the above indemnification shall not be limited in any way
by the amount of damages, compensation, benefits or other contributions payable by or on behalf of a
the employer under Worker’s Compensation statutes, disability benefit acts, or any other employee
benefit or payment acts as the case may be.
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C. The obligations of indemnification herein shall not include or extend to:

(1) Any outside engineer’s or architect’s professional errors and omissions involving the approval or
furnishing of maps, drawings, opinions, reports, surveys, change orders, designs or specifications
within the scope of professional services provided to JPA and related to the Contract; and

(2) Any claims wholly caused by the JPA’s sole negligence and excluding claims to the extent such
claims are caused by the willful misconduct or gross negligence of the JPA.

D. In the event of any litigation of any such claims shall be commenced against JPA, Contractor shall
defend the same at Contractor’s sole expense upon notice thereof from JPA. Contractor shall notify the
insuring company that JPA reserves and does not waive any statutory or governmental immunity and
neither Contractor, nor Contractor’s counsel whether employed by Contractor or by an insurer on behalf
of the Contractor shall waive such defenses or enter into any settlement or other disposition requiring
waiver of any defenses or immunity of JPA without the express written consent of the JPA.

4. CONTRACTOR’S INSURANCE FOR OTHER LOSSES.

A. Contractor shall assume full responsibility for all loss or damage from any cause whatsoever to any tools
owned, rented or used in connection with the Contract including any tools, machinery, equipment,
storage devices, containers, sheds, temporary structures, staging structures, scaffolding, fences, forms,
braces, jigs, screens, brackets, vehicles and the like owned or rented by Contractor, or Contractor’s
agents, subcontractors, suppliers, or employees.

B. In connection with the above, Contractor shall cause or require any applicable insurance related to
physical damage of the same to provide a waiver of a right of subrogation against JPA.

 
5. NOTIFICATION IN EVENT OF LIABILITY OR DAMAGE.

A. The Contractor shall promptly notify JPA in writing and provide a copy of all claims and information
presented to any of Contractor’s insurance carrier/s upon any loss or claim or upon any occurrence
giving rise to any liability or potential liability related to the Contract or related work. The notice to JPA
shall include pertinent details of the claim or liability and an estimate of damages, names of witnesses,
and other pertinent information including the amount of the claim, if any.

B. In the event JPA receives a claim or otherwise has actual knowledge of any loss or claim arising out of
the Contract or related work and not otherwise known to or made against the Contractor, JPA shall
promptly notify the Contractor of the same in writing, including pertinent details of the claim or liability;
Provided, however JPA shall have no duty to inspect the project to obtain such knowledge, and provided
further that JPA’s obligations, if any, shall not relieve the Contractor of any liability or obligation
hereunder.

6. PROPERTY INSURANCE/ BUILDER’S RISK.

A. The Contractor shall provide property insurance (a/k/a Builder’s Risk or installation Floater) on all
Projects involving construction or installation of buildings or structures and other projects where provided
in the Special Provisions.  Such insurance shall be provided in the minimum amount of the total contract
sum and in addition applicable modifications thereto for the entire work on a replacement cost basis.
Such insurance shall be maintained until JPA completes final acceptance of the work as provided in the
Contract.  Such insurance shall be written and endorsed, where applicable, to include the interests of
JPA, Contractor, Subcontractors, Sub-subcontractors in the related work.  The maximum deductible for
such insurance shall be $5,000 for each occurrence, which deductible shall be the responsibility of the
Contractor. Such insurance shall contain a “permission to occupy” endorsement.

Exhibit D



-8-Approved by JPA Counsel 12-23-2011

B. All related Property Insurance shall be provided on a “Special Perils” or similar policy form and shall at a
minimum insure against perils of fire including extended coverage and physical loss or damage including
without limitation or duplication of coverage: flood, earthquake, theft, vandalism, malicious mischief,
collapse, and debris removal, including demolition whether occasioned by the loss or by enforcement of
applicable legal or safety requirements including compensation or costs for JPA’s related costs and
expenses (as owner) including labor required as a result of such loss.

C. All related Property Insurance shall include coverage for falsework, temporary buildings, work stored
off-site or in-transit to the site, whether in whole or in part.  Coverage for work off-site or in-transit shall
be a minimum of 10% of the amount of the policy.

D. The Contractor’s Property Insurance shall be primary coverage for any insured loss related to or arising
out of the Contract and shall not be reduced by or coordinated with separate property insurance
maintained by JPA. 
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(OlN 
MAYOR CHRIS BEUTlU 

CITY OF LINCOLN 
EXECUTIVE ORDER 

NO.' 083319 

smart # I0070/K(JO 
7-26-10Ilaw/tb 

WHEREAS, there is concern over the inappropriate competitive advantages in the 

public bidding process for local publicly funded construction and delivery service contracts resulting 

from the misclassification of individuals performing construction labor services as "independent 

contractors" rather than "employees"; such "independent contractors" are commonly referred to as 

"1099 workers" due to the IRS form they receive rather than a W-4 which an employee receives; 

WHEREAS. this misclassification of such individuals as "independent contractors" 

rather than as "employees· eliminates any obligation to pay these individuals legally required 

minimum or overtime wages, to provide legally required workers' compensation insurance. to make 

unemployment insurance payments. to pay legally required employment and payroll taxes, and to 

provide any other health,.pension. or benefit such individuals would typically receive if properly 

classified as employees; 

WHEREAS, this misclasslficat;on of individuals performing construction labor 

services for the contractor as "independent contractors" rather than "employees" Is a violation of 

federal and state law, but is difficult to enforce once public construction or delivery service contracts 

have been bid, awarded, and entered into; 

WHEREAS, the use of public funds to compensate contractors who unlawfully avoid 

their obligation to pay legally required minimum or overtime wages, to provide legally required 

workers' compensation insurance, to make unemployment insurance payments, to pay legally 

required employment and payroll taxes, and to provide any other health, penSion, or benefit is not in 

the public interest; and 



Exhibit D

WHEREAS, the Employee Classification Act, Neb. Rev. Stat. §§ 48~2901 to 48~2912 

(effective July 15, 2010) provides that any contract entered into between a political subdivision and 

a contractor shall require that each contractor who performs construction or delivery service 

pursuant to the contract submit to the political subdivision an affidavit attesting that (1) each 

individual performing services for such contractor is properly classified under the Employee 

Classification Act, (2) such contractor has completed a federal 1-9 immigration form and has such 

form on file for each employee performing services, (3) such contractor has complied with Neb. 

Rev. Stat. § 4-114 requirements that the contractor register and use a federal immigration 

employment verification system to determine the work eligibility status of new employees physically 

performing services in the State of Nebraska, (4) such contractor has no reasonable basis to 

believe that any individual performing services for such contractor is an undocumented worker. and 

(5) as of the time of the contract, such contractor is not barred from contracting with the state or any 

political subdivision pursuant to § 48-2912 of the Employee Classification Act. 

NOW, THEREFORE, BY VIRTUE OF THE AUTHORITY VESTED IN ME by the 

Charter of the City of Lincoln. I hereby establish the following policy as to the bid and award of 

contracts to contractors for construction and delivery services with the City of Lincoln: 

The Purchasing Agent shall immediately include in the City of Lincoln's notice to 

bidders for construction contracts that all contractors submitting bids in response to the notice shall 

affirmatively certify to the Purchasing Agent that all individuals hired to perform construction or 

delivery labor services for the contractor under the contract shall be properly classified as 

employees and not as independent contractors if the individual does not meet the reqUirements of 

an independent contractor under federal and state law (including the requirements of the State of 

Nebraska Employee Classification Act). and that the contractor will comply with all legal obligations 

with respect to these employees (including, but not limited to, minimum and overtime pay, workers' 

compensation, unemployment compensation, and payment of federal and state payroll taxes). The 
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notice to bidders shall further provide that contractors may use affidavits required pursuant to the 

Employee Classification Act for this purpose, but that a failure to make the affirmative certification to 

the Purchasing Agent shall render the bidder ineligible for award of the contract. 

The Purchasing Agent shall immediately include the following provisions in contracts 

for construction or delivery services: 

(1) Contractor agrees that each individual performing services for the contractor 

shall be properly classified as an employee and not as an independent contractor if the individual 

does not meet the requirements of an independent contractor under the State of Nebraska's 

Employee Classification Act and that contractor shall comply with all legal obligations with respect 

to the employee (inclUding, but not limited to, minimum and overtime pay. workers' compensation. 

unemployment compensation, and payment of federal and state payroll taxes). 

(2) Contractor understands and agrees that failure to classify each individual 

hired to perform services under the contract as an employee rather than as an independent 

contractor if the individual does not meet the requirements of an independent contractor under the 

State of Nebraska's Employee Classification Act and/or failure to comply with legal obligations with 

respect to the employee (including, but not limited to. minimum and overtime pay, workers' 

compensation, unemployment compensation. and payment of federal and state payroll taxes) shall 

be considered a breach of the contract and is a grounds for rescission of the contract by the City. 

(3) Contractor additionally agrees to include the following provisions in each 

subcontract entered into with a subcontractor as part of the contractor's contract with the City: 

(a) Subcontractor agrees that each individual performing services for the 

subcontractor shalf be properly classified as an employee and not as an independent contractor if 

the individual does not meet the requirements of an independent contractor under the State of 

Nebraska's Employee Classification Act and that subcontractor shall comply with ell legal 

obligations with respect to the employee (including, but not limited to, minimum and overtime pay. 
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workers' compensation, unemployment compensation. and payment offederal and state payroll 

taxes} .. 

(b) Subcontractor understands and agrees that subcontractor's failure to 

properly classify individuals hired to perform services under the subcontract as employees and not 

as independent contractors if the individual does not meet the requirements of an independent 

contractor under the State of Nebraska's Employee Classification Act and/or failure to comply with 

legal obligations with respect to the employee (including, but not limited to, minimum and overtime 

pay, workers' compensation. unemployment compensation, and payment of federal and state 

payroll taxes) shall be considered a breach of the contract and is a grounds for rescission of the 

subcontract by the contractor. 

(4) Contractor agrees that if subcontractor fails to or is suspected of falling to 

properly classify each individual hired pursuant to the subcontract as an employee and not as an 

independent contractor if the individual does not meet the requirements of an independent 

contractor under the State of Nebraska's Emproyee Classification Act and/or fails to comply with 

legal obligations with respect to the subcontractor's employee, the contractor shall take appropriate 

corrective action including, but not limited to. reporting the suspected violation of the State of 

Nebraska Employee Classification Act to the Nebraska Department of Labor or rescission of the 

subcontract by the contractor. Written notification of the corrective action shall be submitted to the 

. City of Lincoln PurchaSing Department. Contractor understands and agrees that contractor's failure 

to take appropriate Gorrective action shall be considered a breach of the contractor's contract with 

the City of Lincoln and is a grounds for reSCission of the contract by the City. 

(5) The City of Lincoln shall notify the Nebraska Department of Labor of any 

contractor or subcontractor it has determined is in breach of contract due to the terms of this order. 

(6) Any contractor or subcontractor who shall have been determined by the 

Nebraska Department of Labor to have knowingly provided a false affidavit to the City of Lincoln 
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under the State of Nebraska's Employee Classification Act shall be referred to the Purchasing 

Agent of the City who shall determine whether to declare such contractor or subcontractor an 

irresponsible bidder who shall be disqualified from receiving any business from the municipality for 

a stated period of time, in accordance with Lincoln MuniCipal Code § 2.18.030(n)(1) or (2). 

(7) This policy does not prohibit a contractor or subcontractor from hiring 

individuals to perform construction labor services as independent contractors, provided that the 

contractor's or subcontractor's use of such individuals as an independent contractor complies with 

the criteria found in subdivision 5 of Neb. Rev. Stat. § 48-604 and is otherwise valid under federal 

and state law and is not intended to circumvent lawful obligations under federal and state law or city 

contractual requirements. 

The City Clerk is directed to send a copy of this Executive Order to Vince Mejer. City 

Purchasing Agent, for his record. 

Dated this ~ day of---,,0""""'-"\"'-IJ\-'t~ ___ ' 2010. 

-5-



Exhibit D

EMPLOYEE CLASSIFICATION ACT AFFIDAVIT 

For the purposes of complying with THE NEBRASKA EMPLOYEE CLASSIFICATION ACT, 
I, , herein below known as the Contractor, state under oath and swear as 
follows: 

1. Each individual perfonning services for the Contractor is properly classified under the 
Employee Classification Act. 

2.The Contractor has completed a federal 1-9 immigration fonn and has such fonn on file for 
each employee perfonning services. 

3. The Contractor has complied with Neb Rev Stat 4-114. 

4. The Contractor has no reasonable basis to believe that any individual perfonning services for 
the Contractor is an undocumented worker. 

5. The Contractor is not barred from contracting with the state or any political subdivision 
pursuant to section 12 of this Act. 

6. As the Contractor I understand that pursuant to the Employee Classification Act a violation of 
the Act by a contractor is grounds for rescission of the contract by the City. I understand that 
pursuant to the Act any contractor who knowingly provides a false affidavit may be subject to 
criminal penalties and upon a second or subsequent violation shall be barred from contracting 
with the City for a period of three years after the date of discovery of the falsehood. 

I hereby affinn and swear that the statements and infonnation provided on this affidavit are true, 
complete and accurate. The undersigned person does hereby agree and represent that he or she is 
legally capable to sign this affidavit and to lawfully bind the Contractor to this affidavit. 

PRINT NAME: ____________ _ 

SIGNATURE: 

TITLE: 

State of Nebraska 

County 

(First, Middle, Last) 

) 
) ss. 
) 

This affidavit was signed and sworn to before me, the undersigned Notary Public, on this 
__ day 20 . 

Notary Public 
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October 21,2011 

WEST HAYMARKET JOINT AGENCY (JP A), 

Jamie Stamper 
Manager-Risk Management 

OCT 81 2011 
BNSF Rallway Company 
p,O, Bolt 961073 
Fort Worth, Texas "v ... """"""", 
2500 Lou Menk Drive 
Fort Worth, Texas 76131-2828 

Telephone 8[7-352·3485 
Fax 817-352-7207 
Email Address 
Jamie.Stamper@bnsf,com 

BNSF Railway Company (BNSF) is pleased to advise that we are modifying our insurance certification process. 
This new process will improve you;" ease of dcing business with BNSF and increase the efficiency of insurance 
certification. We have partnered with CertFocus, an industry leader in the automation of certificate of insurance 
review and validation. Once a certificate is received, BNSF's Risk Management Department will work directly with 
customers, contractors, and vendors to resolve any variances between submitted certificates and contractual 
requirements. 

The new process will begin November 1, 2011. To minimize the impact to entities submitting certificates of 
insurance, we will be transitioning as follows: 

$ New agreements processed on or after November 1,2011, please e-mail your current certificate(s) of 
insurance to BNSF@certfocus.com . 

., l;Pi1futg agreements with BNSF requiring insurance which renews on or after November 1, 2011, please 
e-mail renewalcertificate(s)ofinsurancetoBNSF@certfocus.com. Any insurance renewal prior to 
November 1,2011 should be directed to BNSF@Ebix.com until December 31, 2011. 

.. Effective January 1. 2012 aU certificates of i.n§W'an~e should be e-mailedto~@certfocus.com. 
lit For all certificates ofinsurance submitted on or after November 1,2011, we also ask that you update the 

address in the certifi.cate holder box to read as follows: 

BNSF Railway Company 
PO Box 140528 
Kansas City, MO 64114 

Thank you for your patience and understanding a..'l we transition to our new process; we apologize in advance for any 
confusion or angst this transition may cause in the short term, but we also would remind you that the new process 
will improve your experience with BNSF as respects to insurance certification. 

If you have any questions or would like further information on our new process, please contact Jamie Stamper, 
Manager - Risk Management at (817) 352-3485 or Jamie.Stamper@bnsf.com or Vickie Barnett, Assistant Manager 
- Risk Management at (817) 352-2414 or Vickie.Barnett@bnsf.com 

Sincerely, 

Jamie Stamper 
Vickie Barnett 
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29 CFR § 5.5 

29 C.F.R. § 5.5 

Code of Federal Regulations Currentness 
Title 29. Labor 

Subtitle A. Office of the Secretary of Labor 

Page 1 of7 

l<.iiLl'art 5. Labor Standards Provisions Applicable to Contracts Covering Federally Financed and 
Assisted Construction (Also Labor Standards Provisions Applicable to Nonconstruction Contracts 
Subject to the Contract Work Hours and Safety Standards Act) 

I<.[j Subpart A. Davis-Bacon and Related Acts Provisions and Procedures 
.. § 5.5 Contract provisions and related matters. 

(a) The Agency head shall cause or require the contracting officer to insert in full in any contract in 
excess of $2,000 which is entered into for the actual construction, alteration and/or repair, including 
painting and decorating, of a public building or public work, or building or work financed in whole or in 
part from Federal funds or in accordance with guarantees of a Federal agency or financed from funds 
obtained by pledge of any contract of a Federal agency to make a loan, grant or annual contribution 
(except where a different meaning is expressly indicated), and which is subject to the labor standards 
provisions of any of the acts listed in §2,.1, the following clauses (or any modifications thereof to 
meet the particular needs of the agency, Provided, That such modifications are first approved by the 
Department of Labor): 

(1) Minimum wages. 

(i) All laborers and mechanics employed or working upon the site of the work (or under the United 
States Housing Act of 1937 or under the Housing Act of 1949 in the construction or development 
of the project), will be paid unconditionally and not less often than once a week, and without 
subsequent deduction or rebate on any account (except such payroll deductions as are permitted 
by regulations issued by the Secretary of Labor under the Copeland Act (29 CFR part 3) ), the full 
amount of wages and bona fide fringe benefits (or cash equivalents thereof) due at time of 
payment computed at rates not less than those contained in the wage determination of the 
Secretary of Labor which is attached hereto and made a part hereof, regardless of any contractual 
relationship which may be alleged to exist between the contractor and such laborers and 
mechanics. 

Contributions made or costs reasonably anticipated for bona fide fringe benefits under section 1 
(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are considered wages paid to 
such laborers or mechanics, subject to the provisions of paragraph (a)(l)(iv) of this section; also, 
regular contributions made or costs incurred for more than a weekly period (but not less often 
than quarterly) under plans, funds, or programs which cover the particular weekly period, are 
deemed to be constructively made or incurred during such weekly period. Such laborers and 
mechanics shall be paid the appropriate wage rate and fringe benefits on the wage determination 
for the classification of work actually performed, without regard to skill, except as provided in § 
5.5(a)(4). Laborers or mechanics performing work in more than one classification may be 
compensated at the rate specified for each classification for the time actually worked therein: 
Provided, That the employer's payroll records accurately set forth the time spent in each 
classification in which work is performed. The wage determination (including any additional 
classification and wage rates conformed under paragraph (a)(l)(ii) of this section) and the Davis
Bacon poster (WH-1321) shall be posted at all times by the contractor and its subcontractors at 
the site of the work in a prominent and accessible place where it can be easily seen by the 
workers. 

(ii)(A) The contracting officer shall require that any class of laborers or mechanics, including 
helpers, which is not listed in the wage determination and which is to be employed under the 
contract shall be classified in conformance with the wage determination. The contracting officer 
shall approve an additional classification and wage rate and fringe benefits therefore only when 
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the following criteria have been met: 

(1) The work to,be performed by the classification requested is not performed by a 
classification in the wage determination; and 

(2) The classification is utilized in the area by the construction industry; and 

(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable 
relationship to the wage rates contained in the wage determination. 

(B) If the contractor and the laborers and mechanics to be employed in the classification (if 
knownL or their representatives, and the contracting officer agree on the classification and 

. wage rate (including the amount designated for fringe benefits where appropriate), a report of 
the action taken shall be sent by the contracting officer to the Administrator of the Wage and 
Hour Division, Employment Standards Administration, U.S. Department of Labor, Washington, 
DC 20210. The Administrator, or an authorized representative, will approve, modify, or 
disapprove every additional classification action within 30 days of receipt and so advise the 
contracting officer or will notify the contracting officer within the 30-day period that additional 
time is necessary. 

(C) In the event the contractor, the laborers or mechanics to be employed in the classification 
or their representatives, and the contracting officer do not agree on the proposed claSSification 
and wage rate (including the amount designated for fringe benefits, where appropriate), the 
contracting officer shall refer the questions, including the views of all interested parties and 
the recommendation of the contracting officer, to the Administrator for determination. The 
Administrator, or an authorized representative, will issue a determination within 30 days of 
receipt and so advise the contracting officer or will notify the contracting officer within the 30-
day period that additional time is necessary. 

(D) The wage rate (including fringe benefits where appropriate) determined pursuant to 
paragraphs (a)(l)(ii)(B) or (C) of this section, shall be paid to all workers performing work in 
the classification under this contract from the first day on which work is performed in the 
classification. 

(iii) Whenever the minimum wage rate prescribed in the contract for a class of laborers or 
mechanics includes a fringe benefit which is not expressed as an hourly rate, the contractor shall 
either pay the benefit as stated in the wage determination or shall pay another bona fide fringe 
benefit or an hourly cash equivalent thereof. 

(iv) If the contractor does not make payments to a trustee or other third person, the contractor 
may consider as part of the wages of any laborer or mechanic the amount of any costs reasonably 
anticipated in providing bona fide fringe benefits under a plan or program, Provided, That the 
Secretary of Labor has found, upon the written request of the contractor, that the applicable 
standards of the Davis~Bacon Act have been met. The Secretary of Labor may require the 
contractor to set aside in a separate account assets for the meeting of obligations under the plan 
or program. 

(2) Withholding. The (write in name of Federal Agency or the loan or grant recipient) shall upon 
its own action or upon written request of an authorized representative of the Department of Labor 
withhold or cause to be withheld from the contractor under this contract or any other Federal 
contract with the same prime contractor, or any other federally-assisted contract subject to 
Davis-Bacon prevailing wage requirements, which is held by the same prime contractor, so much 
of the accrued payments or advances as may be considered necessary to pay laborers and 
mechanics, including apprentices, trainees, and helpers, employed by the contractor or any 
subcontractor the full amount of wages required by the contract. In the event of failure to pay any 
laborer or mechanic, including any apprentice, trainee, or helper, employed or working on the site 
of the work (or under the United States Housing Act of 1937 or under the Housing Act of 1949 in 
the construction or development of the project), all or part of the wages required by the contract, 
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the (Agency) may, after written notice to the contractor, sponsor, applicant, or owner, take such 
action as may be necessary to cause the suspension of any further payment, advance, or 
guarantee of funds until such violations have ceased. 

(3) Payrolls and basic records. 

(i) Payrolls and basic records relating thereto shall be maintained by the contractor during the 
course of the work and preserved for a period of three years thereafter for all laborers and 
mechanics working at the site of the work (or under the United States Housing Act of 1937, or 
under the Housing Act of 1949, in the construction or development of the project). Such records 
shall contain the name, address, and social security number of each such worker, his or her 
correct classification, hourly rates of wages paid (including rates of contributions or costs 
anticipated for bona fide fringe benefits or cash equivalents thereof of the types described in 
section 1(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of hours worked, deductions 
made and actual wages paid. Whenever the Secretary of Labor has found under 29 CFR 5.5(a)(1) 
(iv) that the wages of any laborer or mechanic include the amount of any costs reasonably 
anticipated in providing benefits under a plan or program. described in section 1(b)(2)(B) of the 
Davis-Bacon Act, the contractor shall maintain records which show that the commitment to 
provide such benefits is enforceable, that the plan or program is financially responsible, and that 
the plan or program has been communicated in writing to the laborers or mechanics affected, and 
records which show the costs anticipated or the actual cost incurred in providing such benefits. 
Contractors employing apprentices or trainees under approved programs shall maintain written 
evidence of the registration of apprenticeship programs and certification of trainee programs, the 
registration of the apprentices and trainees, and the ratios and wage rates prescribed in the 
applicable programs. 

(ii)(A) The contractor shall submit weekly for each week in which any contract work is performed 
a copy of all payrolls to the (write in name of appropriate federal agency) if the agency is a party 
to the contract, but if the agency is not such a party, the contractor will submit the payrolls to the 
applicant, sponsor, or owner, as the case may be, for transmission to the (write in name of 
agency). The payrolls submitted shall set out accurately and completely all of the information 
required to be maintained under 29 CFR 5.5(a)(3)(i), except that full social security numbers and 
home addresses shall not be included on weekly transmittals. Instead the payrolls shall only need 
to include an individually identifying number for each employee (e.g., the last four digits of the 
employee's social security number). The required weekly payroll information may be submitted in 
any form desired. Optional Form WH-347 is available for this purpose from the Wage and Hour 
Division Web site at http://www.dol.gov/esa/whd/forms/wh347instr.htm or its successor site. The 
prime contractor is responsible for the submission of copies of payrolls by all subcontractors. 
Contractors and subcontractors shall maintain the full social security number and current address 
of each covered worker, and shall provide them upon request to the (write in name of appropriate 
federal agency) if the agency is a party to the contract, but if the agency is not such a party, the 
contractor will submit them to the applicant, sponsor, or owner, as the case may be, for 
transmission to the (write in name of agency), the contractor, or the Wage and Hour Division of 
the Department of Labor for purposes of an investigation or audit of compliance with prevailing 
wage requirements. It is not a violation of this section for a prime contractor to require a 
subcontractor to provide addresses and social security numbers to the prime contractor for its 
own records, without vveekly submission to the sponsoring government agency (or the applicant, 
sponsor, or owner). 

(B) Each payroll submitted shall be accompanied by a "Statement of Compliance," signed by 
the contractor or subcontractor or his or her agent who pays or supervises the payment of the 
persons employed under the contract and shall certify the following: 

(1) That the payroll for the payroll period contains the information required to be provided 
under § 5.5 (a)(3)(ii) of Regulations, 29 CFR part 5, the appropriate information is being 
maintained under § 5.5 (a)(3)(i) of Regulations, 29 CFR part 5, and that such information 
is correct and complete; 
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(2) That each laborer or mechanic (including each helper, apprentice, and trainee) 
employed on the contract during the payroll period has been paid the full weekly wages 
earned, without rebate, either directly or indirectly, and that no deductions have been 
made either directly or indirectly from the full wages earned, other than permissible 
deductions as set forth in Regulations, 29 CFR part 3; 

(3) That each laborer or mechanic has been paid not less than the applicable wage rates 
and fringe benefits or cash equivalents for the classification of work performed, as 
specified in the applicable wage determination incorporated into the contract. 

(C) The weekly submission of a properly executed certification set forth on the reverse side of 
Optional Form WH-347 shall satisfy the requirement for submission of the "Statement of 
Compliance" required by paragraph (a)(3)(ii)(8) of this section. 

(D) The falsification of any of the above certifications may subject the contractor or 
subcontractor to civil or criminal prosecution under section 1001 of title 18 and section 231 of 
title 31 of the United States Code. 

(iii) The contractor or subcontractor shall make the records required under paragraph (a)(3)(i) of 
this section available for inspection, copying, or transcription by authorized representatives of the 
(write the name of the agency) or the Department of Labor, and shall permit such representatives 
to interview employees during working hours on the job. If the contractor or subcontractor fails to 
submit the required records or to make them available, the Federal agency may, after written 
notice to the contractor, sponsor, applicant, or owner, take such action as may be necessary to 
cause the suspension of any further payment, advance, or guarantee of funds. Furthermore, 
failure to submit the required records upon request or to make such records available may be 
grounds for debarment action pursuant to2Sl._CEB.5: .. 12. 

(4) Apprentices and trainees--

(i) Apprentices. Apprentices wi" be permitted to work at less than the predetermined rate for the 
work they performed when they are employed pursuant to and individually registered in a bona 
fide apprenticeship program registered with the U.S. Department of Labor, Employment and 
Training Administration, Office of Apprenticeship Training, Employer and Labor Services, or with a 
State Apprenticeship Agency recognized by the Office, or if a person is employed in his or her first 
90 days of probationary employment as an apprentice in such an apprenticeship program, who is 
not individually registered in the program, but who has been certified by the Office of 
Apprenticeship Training, Employer and Labor Services or a State Apprenticeship Agency (where 
appropriate) to be eligible for probationary employment as an apprentice. The a"owable ratio of 
apprentices to journeymen on the job site in any craft classification shall not be greater than the 
ratio permitted to the contractor as to the entire work force under the registered program. Any 
worker listed on a payroll at an apprentice wage rate, who is not registered or otherwise 
employed as stated above, shall be paid not less than the applicable wage rate on the wage 
determination for the classification of work actually performed. In addition, any apprentice 
performing work on the job site in excess of the ratio permitted under the registered program 
shall be paid not less than the applicable wage rate on the wage determination for the work 
actually performed. Where a contractor is performing construction on a project in a locality other 
than that in which its program is registered, the ratios and wage rates (expressed in percentages 
of the journeyman's hourly rate) specified in the contractor's or subcontractor's registered 
program shall be observed. Every apprentice must be paid at not less than the rate specified in 
the registered program for the apprentice's level of progress, expressed as a percentage of the 
journeymen hourly rate specified in the applicable wage determination. Apprentices shall be paid 
fringe benefits in accordance with the provisions of the apprenticeship program. If the 
apprenticeship program does not specify fringe benefits, apprentices must be paid the full amount 
of fringe benefits listed on the wage determination for the applicable classification. If the 
Administrator determines that a different practice prevails for the applicable apprentice 
classification, fringes shall be paid in accordance with that determination. In the event the Office 
of Apprenticeship Training, Employer and Labor Services, or a State Apprenticeship Agency 
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recognized by the Office, withdraws approval of an apprenticeship program, the contractor will no 
longer be permitted to utilize apprentices at less than the applicable predetermined rate for the 
work performed until an acceptable program is approved. 

(ii) Trainees. Except as provided in 29CER5.16, trainees will not be permitted to work at less 
than the predetermined rate for the work performed unless they are employed pursuant to and 
individually registered in a program which has received prior approval, evidenced by formal 
certification by the U.S. Department of Labor, Employment and Training Administration. The ratio 
of trainees to journeymen on the job site shall not be greater than permitted under the plan 
approved by the Employment and Training Administration. Every trainee must be paid at not less 
than the rate specified in the approved program for the trainee's level of progress, expressed as a 
percentage of the journeyman hourly rate specified in the applicable wage determination. Trainees 
shall be paid fringe benefits in accordance with the provisions of the trainee program. If the 
trainee program does not mention fringe benefits, trainees shall be paid the full amount of fringe 
benefits listed on the wage determination unless the Administrator of the Wage and Hour Division 
determines that there is an apprenticeship program associated with the corresponding 
journeyman wage rate on the wage determination which provides for less than full fringe benefits 
for apprentices. Any employee listed on the payroll at a trainee rate who is not registered and 
participating in a training plan approved by the Employment and Training Administration shall be 
paid not less than the applicable wage rate on the wage determination for the classification of 
work actually performed. In addition, any trainee performing work on the job site in excess of the 
ratio permitted under the registered program shall be paid not less than the applicable wage rate 
on the wage determination for the work actually performed. In the event the Employment and 
Training Administration withdraws approval of a training program, the contractor will no longer be 
permitted to utilize trainees at less than the applicable predetermined rate for the work performed 
until an acceptable program is approved. 

(iii) Equal employment opportunity. The utilization of apprentices, trainees and journeymen under 
this part shall be in conformity with the equal employment opportunity requirements of Executive 
Qrderl1246, as amended, and 29 CFR part 30. 

(5) Compliance with Copeland Act requirements. The contractor shall comply with the 
requirements of 29 CFR part 3, which are incorporated by reference in this contract. 

(6) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses 
contained in 29 CFR 5.5(a)(1) through (10) and such other clauses as the (write in the name of 
the Federal agency) may by appropriate instructions require, and also a clause requiring the 
subcontractors to include these clauses in any lower tier subcontracts. The prime contractor shall 
be responsible for the compliance by any subcontractor or lower tier subcontractor with all the 
contract clauses in 29 CFR 5.5. 

(7) Contract termination: debarment. A breach of the contract clauses in 29 CFR 5.5 may be 
grounds for termination of the contract, and for debarment as a contractor and a subcontractor as 
provided in 29 CFR 5.12. 

(8) Compliance with Davis-Bacon and Related Act requirements. All rulings and interpretations of 
the Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 are herein incorporated 
by reference in this contract. 

(9) Disputes concerning labor standards. Disputes arising out of the labor standards provisions of 
this contract shall not be subject to the general disputes clause of this contract. Such disputes 
shall be resolved in accordance with the procedures of the Department of Labor set forth in 29 
CFR parts 5, 6, and 7. Disputes within the meaning of this clause include disputes between the 
contractor (or any of its subcontractors) and the contracting agency, the U.S. Department of 
Labor, or the employees or their representatives. 

(10) Certification of eligibility. 
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(i) By entering into this contract, the contractor certifies that neither it (nor he or she) nor any 
person or firm who has an interest in the contractor's firm is a person or firm ineligible to be 
awarded Government contracts by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12 
Will· 

(ii) No part of this contract shall be subcontracted to any person or firm ineligible for award of a 
Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1). 

(iii) The penalty for making false statements is prescribed in the U.S. Criminal Code, 1a U.S.c. 
1001. 

(b) Contract Work Hours and Safety Standards Act. The Agency Head shall cause or require the 
contracting officer to insert the following clauses set forth in paragraphs (b)(l), (2), (3), and (4) of 
this section in full in any contract in an amount in excess of $100,000 and subject to the overtime 
provisions of the Contract Work Hours and Safety Standards Act. These clauses shall be inserted in 
addition to the clauses required by § 5.5(a) or 4.6 of part 4 of this title. As used in this paragraph, 
the terms laborers and mechanics include watchmen and guards. 

(1) Overtime requirements. No contractor or subcontractor contracting for any part of the contract 
work which may require or involve the employment of laborers or mechanics shall require or 
permit any such laborer or mechanic in any workweek in which he or she is employed on such 
work to work in excess of forty hours in such workweek unless such laborer or mechanic receives 
compensation at a rate not less than one and one-half times the basic rate of pay for all hours 
worked in excess of forty hours in such workweek. 

(2) Violation; liability for unpaid wages; liquidated damages. In the event of any violation of the 
clause set forth in paragraph (b)(l) of this section the contractor and any subcontractor 
responsible therefor shall be liable for the unpaid wages. In addition, such contractor and 
subcontractor shall be liable to the United States (in the case of work done under contract for the 
District of Columbia or a territory, to such District or to such territory), for liquidated damages. 
Such liquidated damages shall be computed with respect to each individual laborer or mechanic, 
including watchmen and guards, employed in violation of the clause set forth in paragraph (b)(l) 
of this section, in the sum of $10 for each calendar day on which such individual was required or 
permitted to work in excess of the standard workweek of forty hours without payment of the 
overtime wages required by the clause set forth in paragraph (b)(l) of this section. 

(3) Withholding for unpaid wages and liquidated damages. The (write in the name of the Federal 
agency or the loan or grant recipient) shall upon its own action or upon written request of an 
authorized representative of the Department of Labor withhold or cause to be withheld, from any 
moneys payable on account of work performed by the contractor or subcontractor under any such 
contract or any other Federal contract with the same prime contractor, or any other federally
assisted contract subject to the Contract Work Hours and Safety Standards Act, which is held by 
the same prime contractor, such sums as may be determined to be necessary to satisfy any 
liabilities of such contractor or subcontractor for unpaid wages and liquidated damages as 
provided in the clause set forth in paragraph (b)(2) of this section. 

(4) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses set 
forth in paragraph (b)(l) through (4) of this section and also a clause requiring the subcontractors 
to include these clauses in any lower tier subcontracts. The prime contractor shall be responsible 
for compliance by any subcontractor or lower tier subcontractor with the clauses set forth in 
paragraphs (b)(l) through (4) of this section. 

(c) In addition to the clauses contained in paragraph (b), in any contract subject only to the Contract 
Work Hours and Safety Standards Act and not to any of the other statutes cited in Ud, the Agency 
Head shall cause or require the contracting officer to insert a clause requiring that the contractor or 
subcontractor shall maintain payrolls and basic payroll records during the course of the work and shall 
preserve them for a period of three years from the completion of the contract for all laborers and 
mechanics, including guards and watchmen, working on the contract. Such records shall contain the 
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name and address of each such employee, social security number, correct classifications, hourly rates 
of wages paid, daily and weekly number of hours worked, deductions made, and actual wages paid. 
Further, the Agency Head shall cause or require the contracting officer to insert in any such contract a 
clause providing that the records to be maintained under this paragraph shall be made available by 
the contractor or subcontractor for inspection, copying, or transcription by authorized representatives 
of the (write the name of agency) and the Department of Labor, and the contractor or subcontractor 
will permit such representatives to interview employees during working hours on the job. 

(The information collection, recordkeeping, and reporting requirements contained in the following 
paragraphs of this section were approved by the Office of Management and Budget: 

(a)(l)(ii)(B) 
(a)(l)(ii)(C) 
(a)(l)(iv) 
(a)(3)(i) 
(a)(3)(ii)(A) 
(c) 

Paragraph OMB Control Number 
1215-01-
1215-01-
1215-01-

1215-0140, 1215-00: 
1215-01-

1215-0140, 1215-00: 

(29 FR 100, Jan. 4, 1964, as amended at 29 FR 13463, Sept. 30, 1964; 30 FR 13136, Oct. 15, 1965; 
36 FR 19304, Oct. 2, 1971; 40 FR 30481, July 21, 1975; 41 FR 10063, March 9, 1976; 47 FR 145, 
Jan. 5, 1982; 51~lL122J5-.5, April 9, 1986; 54 FR 4243, Jan. 27, 1989; _55 FR 50150, Dec. 4, 1990; 57 
FR 28776, June 26, 1992; 58 FR 58955, Nov. 5, 1993; 61 FR 40716, Aug. 5, 1996; 61 FR 68641, 
Dec. 30, 1996; 65 FR 69693., Nov. 20, 2000; 73 FR 77511, Dec. 19, 2008; 74 FR 2862, Jan. 16, 
2009] 

SOURCE: 48 FR 19541, April 29, 1983; 51 FR 12265, April 9, 1986; 61 FR 40716, Aug. 5, 1996; 65 
FRJ10278, Dec. 20, 2000; 73ERZZSll, Dec. 19, 2008, unless otherwise noted. 

AUTHORITY: 5 U.S.C. 301; R.S. 161, 64 Stat. 1267; Reorganization Plan No. 14 of 1950, 5 U.S.C. 
appendix; 4QJJ.S.C.3141eLs_eq,; 4QJJ,$,C.,_3JAS; 4QJJ,S .. C.3148;4QI,),S.C.3ZQ1.el.seq.; and the 
laws listed in 5.1(a) of this part; Secretary's Order 01-2008; and Employment Standards Order No. 
2001-01.; 40 U.S.c. 276a-276a-7; 40 U.S.c. 276c; 40 U.s.c. 327-332; Reorganization Plan No. 14 
of 1950, 5 U.S.c. Appendix; SU.S.C.3.Ql; and the statutes listed in section 5.1(a) of this part. 

NOTES OF DECISIONS 
29 C. F. R. § 5.5, 29 CFR § 5.5 

Current through December 15, 2011; 76 FR 77913. 

© 2011 Thomson Reuters 

END OF DOCUMENT 

(e) 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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WH 12-6 Introduce:  1-6-12

RESOLUTION NO. WH- __________

BE IT RESOLVED by the Board of Representatives of the West Haymarket Joint Public1

Agency:2

That the attached Amendment No. 5 to the Agreement for Environmental Remediation3

Consulting Services between Alfred Benesch & Company and the West Haymarket Joint Public4

Agency to include expanded scope of consulting services to include Amendment No. 5 to Scope5

of Services for an additional amount of $443,228.71 is hereby approved and the Chairperson of6

the West Haymarket Joint Public Agency Board of Representatives is hereby authorized to7

execute said Amendment No. 5 on behalf of the JPA.8

The City Clerk is directed to return a fully executed original of Amendment No. 5 to9

Alfred Benesch & Company, Attn: Gary Proskovec, 825 J Street, Lincoln, NE 68508.10

Adopted this _____ day of January, 2012.11

Introduced by:

___________________________________

Approved as to Form & Legality: West Haymarket Joint Public Agency
Board of Representatives

_________________________________ ___________________________________
Legal Counsel for Tim Clare
West Haymarket Joint Public Agency

___________________________________
Chris Beutler

___________________________________
Eugene Carroll



AMENDMENT NO.5 

to the AGREEMENT for 

ENVIRONMENTAL REMEDIATION CONSULTING SERVICES 

between ALFRED BENESCH & COMPANY 

and the 

WEST HAYMARKET JOINT PUBLIC AGENCY 

WEST HAYMARKET ENVIRONMENTAL REMEDIATION PROJECT 

Specification No. 10-083 

This Contract Amendment is made by and between Alfred Benesch & Company (Consultant), and the 
West Haymarket Joint Public Agency, hereinafter called JPA, this day of 
_____ 2012 and approved by Resolution No. _____ _ 

WH EREAS. it is the mutual desire of the parties hereto to amend the Agreement to provide professional 
services associated with the West Haymarket Environmental Remediation Contract which was entered 
into with the City of Lincoln on July 15, 2010 by Executive Order No. 083296 to provide environmental 
remediation consulting services. Such agreement was approved by the JPA under Resolution WH·JPA 

Resolution.tor ASSignment und Assumption Agreements on July 22, 2010. 

The general description of work covered by this Amendment shall include extending the contract 
perfoffilance period through June 30. 2013; supplementing Task I (Project management) and Task 4 
(VCP Application and Work Plan) to include environmental remediation consulting services for areas 
south of the "0 " St. Viaduct to be included in the NDEQ VCP; supplementing Task 6 (Environmental 
Contingency Plan) for reimbursement of Consultant for payment to Clean Harbors Environmental 
Services Inc., (Clean Harbors) for payment of disposal fees for creosote - impacted debris discovered 
during Arena site preparation activities; supplementing Task 8 (Title 200 Investigation) to include 
continued groundwater investigation and monitoring required by NDEQ, and new Task 21 - "BNSF 
Transition Property PCB Remediation Oversight and Reporting" for oversight and regulatory closure 
reporting of PCB cleanup operations of the BNSF Transition (Alter "Sliver") property. 

A detailed breakdown of the scope and fee for this amendment is included in the attached "Amendment 
No.5 to Scope of Services:' 

The total estimated fee for completion of the work associated with this Amendment is 

$443,228.71, which increases the total not-to-exceed contract amount from $1,090,191.00 to 

$1,533,419.71. 

NOW THEREFORE, it is hereby agreed that the existing Agreement be amended to include the services 
as described in the attached "Amendment No.5 to Scope of Services: ' 

This AMENDMENT shall be deemed a part of, and shall be subject to all tenns and conditions of the 
existing Agreement. Except as modified above, the existing Agreement shall remain in full force and 
elfect. 

1 



West Haymarket Joint Public Agency 

Title: ___________ _ 

Environmental Consultant - Alfred Benesch & Company 

By: _L-~"---,,~'----__ ~_ 

4 Attachments: 

Amendment no. 5 to Scope of Services 

Clean Harbors Invoice nos. DKl143908, DKI193374 and DK1118377 
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Amendment No.5 to Scope of Services 

QuaUfied Environmental Consultants 

Haymarket Environmental Remediation Services - Specification no. 10-083 

On July IS, 2010, Alfred Benesch & Company (Consultant) entered into an agreement with the City of 
Lincoln under EO 083296 to provide environmental remediation consulting services. The agreement 
allows for adjustments in the scope of services and corresponding adjustments in compensation for such 
changes in the scope of services. 

This Amendment No.5 provides for an extended contract period through June 30,2013, expanded scope 
of services and fee for Task I - Project Management, Task 4 - Prepare Voluntary Cleanup Program 
(VCP) Application, Task 8 - Title 200 Investigation; and new scope and fee for Task 21 -Remedial 
Action Oversight and Reporting - BNSF Transition Property. 

Task 1 - Project Management 

Current Contract Authorized Fee: Time and Materials - Cost not to Exceed $197,120.00 

The original scope, fee and assumptions associated with this task included: 

All project management functions related to: 

• Regular Client and Agency communications 

• Staff assignment and coordination 

• Quality control of work product 

• Budgeting, accounting, and invoices 

• Internal team meetings 

• Client meetings and progress reports 

• Open house and public meeting support 

• Updating and distributing project timelines and 

• Supporting completion of Brown fields Cleanup Grant applications 

Assumptions: 

3 

• Eighteen Month Project (July/2010 -December/2011) 
• Management/Oversight only of Sites North of"O" St. in the original WHA study area 
• Weekly meetings attended by two Consultant representatives during the period of the 

Project assumed to be either at the office of the Client or the Consultant; in some 
instances, telephone coordination may be sufficient to conduct meetings. 

• Bi-monthly meetings with the Nebraska Department of Environmental Quality (NDEQ) 
assumed to be attended by two Consultant representatives during the period of the Project 
assumed to be either at the office of the Client, NDEQ or the Consultant; in some 
instances, telephone coordination may be sufficient to conduct meetings. 

• Internal Consultant budget review will be conducted on an ongoing basis with monthly 
invoices and progress reports processed at the end of each fiscal month. 



• Provide technical support for up to four public meetings during the Project to explain the 

details that are important for a good general understanding of remedial planning and 

cleanup processes. The type, location, and timing of the meetings shall be determined by 

the Client and Consultant. The meetings are anticipated to be two informational open 

houses relative to a Brownfields Cleanup Grant application and two public meetings 

relative to the VCP and Petroleum remediation proposed plans. Consultant will provide 

up to two representatives at each open house and public meeting and prepare required 

presentation material. 

Supplemental Request: The JPA has requested Consultant to continue VCP and Title 200 - related 
investigations, remedial action planning and oversight; reporting and general response and consultation 
related to the Environmental Contingency Plan (ECP) and other remediation and compliance - related 
activities associated with the project. Support will continue for ongoing investigations and remedial 
action north of "0" Street - referred to as the West Haymarket Redevelopment Site North (WHRSN) as 
well as additional properties south of"O" Street (referred to as West Haymarket Redevelopment Site 
South or WHRSS) to be included in the NDEQ's VCP andlor subject to EPA Region 7 oversight for 
purposes of PCB cleanup operations on regulated properties. 

A similarly scoped effort including assumptions described in the original Scope and Fee for "Haymarket 
Environmental Remediation Services - Specification no. 10-083" is anticipated for the Period 
January/2012 through June/2013 as detailed in the following cost estimate: 

Ma" ao,,,Uhlarik 
Imlg 

EXPENSES 

Pro)ecl Ma,naoem,enti 

Labor rates assume a 3% escalation ofCY 2011 standard labor rates for Benesch and Olsson Associates 
personnel assigned to Task 1 responsibilities over the anticipated perfonllance period of January, 2012 
through June. 2013. This supplementary request for $244,702.00 brings the total authorization for this 
task to $441,882.00. 

Task 4 - Prepare Voluntary Cleanup Program (VCP) Application 

Current Contract Authorized Fee: Time and Materials - Cost not to Exceed $30,415.00 (Previously 
expended on sites within the WHRSN Study Area) 

4 



This task includes preparation of the application form and all supporting information for 

participation in the NDEQ's VCP including preparation of a VCP investigation work plan for 

any data gaps in the VCP Project Study Area - tentatively identified as including the Alter 

Trading Corporation and J ayLynn, LLC properties making up the WHRSS Study Area. This 

task will include gathering/confirming all information relevant to affected properties and 

property owners, current and historical land use and known or potential sources of contamination 

and affected media, regulatory history, investigation and remedial history/status, access 

agreements obtained or required and obtaining Client and/or property owner si!,TJ1atures relevant 

to verification and certification of the information provided. 

Estimated Fee: Time and Materials - Cost not to Exceed $33,200.00 

Detailed estimate: 

ask 4 
ITEM/DESCRIPTION RATE 

vep Application and 
Work Plan 

LABOR HRS $$ 
Projee! Manager Uhlarik $155.00 8 $1.240 
Senior Scientist Imlg $125.00 80 $10.000 
Senior Project Engineer/lim/McPeak $134.00 24 $3.216 
GeochemisVOata SpecialisVLippoldt $126.00 80 $10.080 
Senior Scientist QC/Goodenkauf $126.00 16 $2.016 
Staff ScienUst/Geologist $92.00 24 $2.208 
GISlData Management $101.00 40 $4.040 
WP Support/Accounling $50.00 8 $400 
TOTAL LABOR (HRSI$) 280 533.200 

EXPENSES RATE UNITS $$ 

TOTAL EXPENSES $0 

TOTAL TASK/ACTIVITY $33,200 

Labor rates assume a 3% escalation of CY 20 II standard labor rates for Benesch and Olsson Associates 
personnel assigned to Task 4 responsibilities over the anticipated performance period of January, 2012 
through June, 2012. This supplementary request brings the total authorization for this task to $63,615.00. 

Task 6 - Environmental Contingency Plan 

Current Contract Authorized Fee: Time and Materials - Cost not to Exceed $290,470.00 

Supplemental Request: Disposal fees incurred by Consultant associated with the detection and removal 
of hazardous wastes during site preparation activities were not budgeted or previously reimbursed. 
Disposal fees paid to Clean Harbors were incurred by Consultant in the amount of $21,129.71 as reflected 
in the attached invoices paid by Consultant. Consultant is seeking reimbursement for disposal fees to 
backfill budgeted labor fees reserved for oversight and administration of the ECP. This supplementary 
request brings the total authorization for this task to $311,599.71. 
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Task 8 - T -200 Investigation 

Current Contract Authorized Fee - Time and Material- Cost not to Exceed $42,995.00 

Supplemental Request: Supplemental investigation, reporting and monitoring is required to 
continue groundwater monitoring of seven (7) monitoring wells, installation and sampling of up 
to fifteen (15) temporary monitoring wells and completion of Tier lIlI Investigation Reports and 
groundwater monitoring reports to the NDEQ under the Petroleum Remediation Program. 
Specifically NDEQ has requested construction/installation of up to fifteen (15) temporary 
groundwater monitoring wells in the eastern portion of the WHRSN to further delineate and 
monitor free product. It is anticipated that up to ten (10) of these additional wells may require 
completion as "permanent" monitoring wells. These wells will require monitoring for free 
product for four consecutive quarters. Monitoring can be conducted concurrent with ongoing 
monitoring of seven (7) wells in the western portion of the East Flank of the WHRSN in the 
vicinity of the "Big Dig" excavation area. "Big Dig" wells require a minimum of two additional 
quarterly monitoring events prior to closure. Quarterly and final reporting to NDEQ will be 
conducted. Separate final closure reports will be provided for the two areas in order to 
accommodate redevelopment/construction priorities in the East Flank. 

Additional fees of $62,470.00 are requested to complete this supplemental work as detailed 
below bringing the total authorization for Task 8 to $105,465.00: 

T -200 Invesligation 

$95.00 120 $11,400 
$65.00 160 $10,400 
$90.00 16 $1,440 

24 

T-200 RATE 

$0.56 1000 $555 
$50.00 7 $350 
$95.00 3 $285 

$2,000.00 15 $30,000 
12 

Billing rates for Task 8 will continue to be at the applicable rates for personnel identified in the 
NDEQ's 2008 Reasonable Rate Schedule unless modified by NDEQ during the time of 
performance ofthis work. 
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Task 21 - BNSF Transition Property PCB Remediation Oversight and Reporting 

Consult has been requested to provide construction oversight and completion of required 
reporting to EPA for excavation and off-site disposal of PCB impacted soils associated with the 
"BNSF Transition Property" portion of the Alter Trading Corporation property in the WHRSS. 
Consultant will provide continuous observation and coordination support to the selected 

contractor and City/JP A project representative to ensure adherence to the construction contract 
and regulatory requirements of the remedial action plan for the site approved by EPA. 
Consultant will conduct required sampling and direct supplemental excavation activities beyond 
the base bid quantities as required in obtaining closure of the site. Consultant will provide 
project management and field technician support for a project duration not anticipated to exceed 

six (6) weeks plus all necessary labor to complete a final approved remedial action completion 
report. Assumptions include contractor notice to proceed no later than January 15, 2012 and all 
necessary site work completed on or before March 1,2012. Final reporting and approval by 

EPA is projected to be completed by June 1,2012. 

The total projected fees for this task are estimated at $8],727.00 as detailed below: 

LABOR 
Project Manager Uhlarik 
Senior Sclenllst Imig 

Profect Engineer/lim/McPeak 
IG.<>c~,em lstJl)ata SpecJalisVLlppotdJ 

Scienlist aCJGoodenkauf 

$125.00 
$134.00 
$126.00 
$126.00 
$92.00 
$84.00 

$101 .00 

SO.56 
S20.00 

BNSF Transition 
Property RA 

Oversighl 

120 
24 
24 
16 
80 
200 
24 

300 
30 

$15,000 
$3,216 
$3,024 
$2,016 
$7.360 

$16,800 
$2,424 

$167 
$600 

Labor rates assume a 3% escalation ofCY 2011 standard labor rates for Benesch and Olsson Associates 
personnel assigned to Task 21 responsibilities over the period of January, 2012 through May, 2012. 

7 



REMIT TO: 
Clean Harbors Env. Services 
PO Box 3442 
Boston, MA 02241-3442 

SOLD TO: 
Frank Uhlarik 
Alfred Benesh & Company 
14748 West Cen ter Road 
Suite 200 
Omaha, NE 68144- 0000 

Job Description: Drum ShipmenL 

Analytical 

O"'poaal 

Fee. 

Transportation 

SUBTOTAL 

TAX 

INVOICE TOTAL 

INVOICE 
Invoice No DK1143908 

SUMMARY BY LINE TYPE 
$75.00 

$2,990.00 

$610.68 

$513.13 

SEP 1 9 2011 

OFFICE: 
Clesn Harbors Env Services Inc 
2549 North New Yorl< Street 
Wichita, KS 67219 
(316) 269-7400 

I you have any qlJfJstIons ragarrijng IS iI1VDoi:;e, pla8 
rontect )'OUr customer alVbt f8PI8sentallve 81 ttl 

telephone n(Jmber flsl.ed abo 

JOB SITE/GENERATOR: 
West Haymarket Arena Site 
201 North 7th Strest 
Uncoln, NE 68508 

.. Payable In USD funds .. 

$4,188.78 USD 

0.00 

$4,188.78 USD +-PLEASE PAY THIS AMOUNT 

r.1~nn(':U ---~ .. ' !lem II> -- onScl~tIO" SIIl~Ml~nJ Sl li~I~I~~ I~~II"IY 6jllilm :.U~"I . AlJi'Dli nt 
In{o; I _ __ _ _-_ _ _ = ___ OIV UOM l:Hyl UOM '.~ Plitt:' • ~ 

003019961FLE 
1 

003079961FLE 

Invoice Date: 02 Sop 2011 

DlSPSLI 
CCRK 
FEE·OISP 

TRAN 
HUBTRANS 
PROFILEl 

FEE 

28 Aug 2011 

Creosote Drums 5 OM 5.000 850M 598.0000 52.990.00 
CH517B05 

Nebraska Hazardous Waste 1.055 T 1.9200 $2.03 
TreatmenLJlncineratlon Fee 
TRANSPORTATION 1.000 EA 420.0000 S420.00 

Fralght 10 manifested dl&posal fadllty 6.250 EA 14.9003 $93.13 
Profile Fee for Profile No: CH517B05 • 1.000 EA 75.0000 ST5.00 
Creosote Orums 

Recovery Fee 3.580.160 EA 0.1700 $608.63 

SUBTOTAL $4,188.79 

TAX $0.00 

TOTAL $4,188.19 

Interest wID be charged al B rate of 1.5% per month for all past due amounla. 

PLEASE RETURN A COPY OF INVOICE WrrH PAYMENT - TlIANK YOU Pagol 011 



REMIT TO: 
Clean Harbors Env. Services 
PO Box 3442 
Boston, MA 02241-3442 

INVOICE 
Invoice No DK1193374 

OCT ,., 2011 

OFFICE: 
Clean Harbors Env Services Inc 
2549 North New York Street 
Wichita, KS 67219 
(316) 269-7400 

If you have any questions IfI9stdfng this invoice. 8 
CDnlact your customer &erYlCe r9t)TBssllfstivs ., t 

telephone (lumber fisted.bo 

SOLD TO: 
Frank Uhlarik 
Alfred Benesh & Company 
14748 West Center Road 
Suite 200 
Omaha, NE 68144- 0000 

/I /~I/ '/ 

JOB SITE/GENERATOR: 
West Haymarket Arena Site 
201 North 7th Street 
Lincoln, NE 68508 

Job DeSCription: CH517811B,lmpact"" SoIIIDebris VIA CHES TO LG .. Payable In USD funds .., 

OiapoSlllI 

Fee. 

SUMMARY BY LINE TYPE 

HBZardou8 WBSte Fee 

Transportation 

SUBTOTAL 

TAX 

SO.OO 

$792.77 

$500.00 

$3,839.50 

$5,132.27 usa 

0.00 

INVOICE TOTAL $5,132.27 usa 1-PLEASE PAYTNISAMOUKT 

,(.muleSI 1,14!'!.1 ~ j Des-,cnpl IDfI M~n lfcfi l r.lIInolle:;t- I9 l1 h~ \~ -,I Blilltlg I UtnL AmQ,m,1 
I' • -

Inr.Q~' _ _ ..Ely UOM_ Cl~ ~ ~~1.~ . ~;'IC~ 

002232880FLE 
1 

002232880FLE 

Invoice Date: 14 0cl2011 

OISPSLI 
CBPR 

FEE-DISP 

TRAN 

OEM 

FACTA)( 

FEE 

31 Aug 2011 

Impacted SoillDabris 19,820 P 1.000 MIN 0.0000 
RTAF - Failed YV 
CH517611B 

Oklahoma Hazardous Wallo Storage, 9.430 T 9.0000 
Trealment or land Disposal Fee 
TRANSPORTATION 1.000 EA 3.885.0000 
Loading Damumoge 1.500 HR 103.0000 

ReJecUon Fee 1.000 EA 500.0000 

Recovery Fee 4.424.370 EA 0.1600 

SUBTOTAL 

TAX 

TOTAL 

Inleret' wiU be charged at a rata of 1.5% por monlh ror all past due amounls. 

PLEASE RETURN A COPY OF INVOICE WITH PAYMEKT - THANK YOU 

SO.OO 

$84.87 

$3,685 .00 
5154.50 

$500.00 
5707.90 

$5,132.27 

So.oD 
$5,132.27 

Pogo 1 of 1 



INVOICE 
Invoice No DK1118:J77 NOV 14 2011 

REMIT TO: 
Clean Harbors Env. Services 
PO Box 3442 
Boston, MA 02241-3442 

SOLD TO: 
Frank Uhlarik 
Alfred Benesh & Company 
14748 West Center Road 
Suite 200 
Omaha, NE 68144- 0000 

Job D •• o~pllo.: CH517811B.I(P,lmpa<tod Soil/Debris VIA CHES TO KP 

OFFICE: 
Clean Harbors Env Services Inc 
2549 North New Vor\( Street 
Wichita, KS 67219 
(316) 269-7400 

you have any qlJ9s1ions f9garoing this inVOlC6, p!ea 
contact yourCU8lomerNIViI:;e reprasantatill8 filth 

t&lephona number fistod abov 

JOB SITE/GENERATOR: 
West Haymarket Anena Site 
201 North 71h Street 
Uncoln, NE 68508 

- Paytlbl, In USD funds'" 

SUMMARY BY LINE TYPE 

Analytlcel 

Disposal 

Fee. 
Material 

Per Dlem 

Service 

Tl8nsportaUon 

SUBTOTAL 

TAX 

INVOICE TOTAL 

$75.00 

$6,622.00 

51,646.19 

578.00 

$170.00 

$247.00 

$2,985.00 

$11,803.19 USD 

5.48 

511,808.65 USD +-PlEASEPAYTIIISAMOUI« 

,.'onlh2st IhH1110 . .oCl:;tr.ip~~~f\ !:101"i"!~' .!4~t1i'~~ [ Bjll!'~9 ~ ,:,~~~y- - ~Init - Alllou-nt 

.11110 )'_ _ _ _ _=_ ~ '0;\" 'OOM ' ' !J'~ ~\ljoi.l _ p;u:~ _ _ J 

003078733FLE 
1 

003078733FLE 

DlSPSLI 
CCRK 
FEE-OISP 

ROLLWASH 

TRAN 
PROFILEI 

LlNRO 

PEROIEM3 

FEE 

InY06ce 08\8: 03 Nov 2011 

0700\2011 

Impacted SoillOebris 19,080 P 18,920.000 LBS 0.3500 $6.822.00 
CHSI 7611B-KP 

Nebraska Hazardous Waate 9.480 T 1.9200 S18.16 
Treatmenllincinaration Fee 

Washout of Rollofl'. Inlennodal or Dump 1.000 EA 2-47.0000 5247.00 
Trailer 
TRANSPORTATION 1.000 EA 2,965_0000 52,965.00 

Profile Fae for Profile No: 1.000 EA 75.0000 $75.00 
CH517611B·KP -1"'4'BCled SolllDeb 

Rolloft' Poly Liner 1.000 EA 78.0000T S78.00 
CHRT24130 

Per DIem I SubsislBnce 1.000 OAY 170.0000 $170.00 

Recovery Fee 10,175.160 EA 0.1600 $1,628.03 

SUBTOTAL $11,803.18 

TAX 

TOTAL 

)nlerest will be charged at a rale or 1.5% pet month for all past due amounls. 

PLEASE RETURN A COPY OF INVOICE WITH PAYMENT - THANK YOU Page 1 or2 



WH 12-7 Introduce:  1-6-12

RESOLUTION NO. WH- __________

BE IT RESOLVED by the Board of Representatives of the West Haymarket Joint Public1

Agency:2

That the Third Amendment to Escrow Agreement between BNSF Railway Company,3

West Haymarket Joint Public Agency and U.S. National Bank to modify the Escrow Agent’s4

duties with respect to verification that any BNSF requested charges in disbursements of assets on5

banking instructions have been authorized by BNSF. is hereby approved and the Chairperson of6

the West Haymarket Joint Public Agency Board of Representatives is hereby authorized to7

execute said Contract Agreement on behalf of the JPA.8

The City Clerk is directed to return a fully executed copy of the Third Amendment to9

Escrow Agreement to Rick Peo, Chief Assistant City Attorney, for transmittal to the parties.10

Adopted this _____ day of January, 2012.11

Introduced by:

___________________________________

Approved as to Form & Legality: West Haymarket Joint Public Agency
Board of Representatives

_________________________________ ___________________________________
Legal Counsel for Tim Clare
West Haymarket Joint Public Agency

___________________________________
Chris Beutler

___________________________________
Eugene Carroll



THIRD AMENDMENT TO ESCROW AGREEMENT 
 
 Escrow Account No   
 
 Effective Date:  December ___, 2011 
 
THIS THIRD AMENDMENT TO ESCROW AGREEMENT (“Third Amendment”) is dated to be 
effective the ___ day of December, 2011 (the “Effective Date”), by and between BNSF RAILWAY 
COMPANY, a Delaware corporation, ("BNSF") and the WEST HAYMARKET JOINT PUBLIC 
AGENCY, a political subdivision of the State of Nebraska created by the Nebraska Joint public 
Agency Act, Neb. Rev. Stat. § 13-2501 et seq. (“JPA”), and U.S. BANK NATIONAL 
ASSOCIATION, a national banking association, ("Escrow Agent").  
 

RECITALS 
 

A. BNSF, the City of Lincoln, Nebraska (“City”) and Escrow Agent entered into that 
certain Escrow Agreement dated October 18, 2010 (the “Escrow Agreement” in 
connection with plans by the City and JPA to construct entertainment, recreation, 
lodging, offices, retail and/or other complementary and/or supporting facilities 
(collectively, the “West Haymarket Project”), and City assigned and JPA  assumed 
the City’s interest in the Escrow Agreement. 
 

B. BNSF, JPA, and Escrow Agent entered into that certain First Amendment to Escrow 
Agreement dated December 29, 2010, and entered into that certain Second 
Amendment to Escrow Agreement dated June 15, 2011. 

 
C. BNSF, JPA, and the Escrow Agent desire to further amend the Escrow Agreement to 

specify security procedures that must be used before disbursements of escrow funds 
are provided to BNSF.  

 
1. Escrow Agent's Duties.  Section 2, Escrow Agent's Duties, of the Escrow 

Agreement shall be amended by adding the following to the end of that section: 
 

 Any changes to the disbursements of the Assets or other banking instructions, including the 
BNSF Work Payment Amount and all additional amounts deposited into the Escrow 
Account, and the bank accounts or wire instructions to be followed, shall be executed by 
Escrow Agent only if (a) the changes are authorized by at least two of the Company’s 
Treasurer, any Assistant Treasurer and those Company employees designated by the 
Treasurer to take actions for this purpose (each a “BNSF Authorized Agent”), through a 
document bearing their signatures and sent via U.S mail, overnight delivery, facsimile or 
email; and (b) Escrow Agent verifies the changes in disbursement of assets or banking 
instructions by contacting one of the  BNSF  Authorized Agents whose signatures appear on 
the request through either (i) an email communication to and a reply back from the  BNSF 
Authorized Agent or (ii) a call back to one of the BNSF Authorized Agents  whose signatures 
appear on the request to take actions for this purpose with the primary method being email. 
Verifications shall be made to email addresses or phone numbers of the BNSF Authorized 
Agent that are on file with the Escrow Agent.  Upon such confirmation, Escrow Agent shall 
disburse the funds in accordance with the Draw Schedule. 
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2. Escrow Agent's Actions and Reliance.  Section 4, Escrow Agent's Actions and 
Reliance, of the Escrow Agreement shall be amended to read: 
 

Escrow Agent shall not be personally liable for any act taken or omitted by it hereunder if taken or 
omitted by it in good faith and in the exercise of its reasonable and own best judgment.  Escrow 
Agent shall also be fully protected in relying upon any written notice, instruction, direction, 
certificate or document which in good faith it believes to be genuine and applicable to the Escrow 
Account and that conforms to the provisions of Section 2 of this Escrow Agreement.   
 

3. Escrow Agent Responsibility.  Section 6, Escrow Agent Responsibility, of the 
Escrow Agreement shall be amended to read: 
 

Escrow Agent shall not be responsible or liable for the sufficiency or accuracy of the form, 
execution, validity or genuineness of documents, instruments or securities now or hereafter 
deposited in the Escrow Account, or of any endorsement thereon, or for any lack of endorsement 
thereon, or for any description therein.  Registered ownership of or other legal title to Assets 
deposited in the Escrow Account shall be maintained in the name of Escrow Agent, or its 
nominee, only if expressly provided herein, in the Construction Draw Schedule and/or in any 
amendment to this Escrow Agreement signed by all of the parties.  Escrow Agent may maintain 
qualifying Assets in a Federal Reserve Bank or in any registered clearing agency (including, 
without limitation, the Depository Trust Company) as Escrow Agent may reasonably select, and 
may register such deposited Assets in the name of Escrow Agent or its agent or nominee on the 
records of such Federal Reserve Bank or such registered clearing agency or a nominee of either.  
Escrow Agent shall not be responsible or liable in any respect on account of the identity, authority 
or rights of the persons executing or delivering or purporting to execute or deliver any such 
document, security or endorsement or this Escrow Agreement; provided, however, that all 
communications with BNSF with respect to changes to the disbursements of the Assets or other 
banking instructions, including the BNSF Work Payment Amount and all additional amounts 
deposited into the Escrow Account, and the bank accounts or wire instructions to be followed, 
shall be subject to the security procedures provided for in Section 2, Escrow Agent's Duties, of 
this Escrow Agreement. 
 

4. Notices/Directions to Escrow Agent.  Section 8, Notices/Directions to Escrow 
Agent, of the Escrow Agreement shall be amended to read: 
 

Notices and directions to Escrow Agent from Depositors, or from other persons authorized to give 
such notices or directions as expressly set forth herein below and/or any amendment to this 
Escrow Agreement signed by all of the parties, shall be in writing and signed by an authorized 
representative as identified herein and/or in any amendment to this Escrow Agreement signed by 
all of the parties, and shall not be deemed to be given until actually received by Escrow Agent's 
employee or officer who administers the Escrow Accounts.  Escrow Agent shall not be 
responsible or liable for the authenticity or accuracy of notices or directions properly given 
hereunder if the written form and execution thereof on its face purports to satisfy the 
requirements applicable thereto as set forth herein and/or in any amendment to this Escrow 
Agreement signed by all of the parties, as determined by Escrow Agent in good faith without 
additional confirmation or investigation beyond compliance with the security procedures set forth 
in Section 2, Escrow Agent's Duties, of the Escrow Agreement as amended by this Third 
Amendment to Escrow Agreement. 
 

- 2 - 
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5. Counterparts.  This Third Amendment to Escrow Agreement may be executed in 
any number of counterparts, each of which shall be deemed to be one and the same instrument.  
The exchange of copies of this Third Amendment to Escrow Agreement and of signature pages 
by facsimile transmission shall constitute effective execution and delivery of this Third 
Amendment to Escrow Agreement as to the parties and may be used in lieu of the original of this 
Escrow Agreement for all purposes.  Signatures of the parties transmitted by facsimile shall be 
deemed to be their original signatures for all purposes, subject to the compliance procedures set 
forth in this amendment. 
 
 

[Signature Page Follows] 
 



Signature Page for Amendment to Escrow Agreement 
 
 
IN WITNESS WHEREOF, the undersigned have affixed their signatures and hereby adopt as part 
of this instrument Exhibit Z-1 and Schedule I, which are incorporated by reference. 
 
 
BNSF RAILWAY COMPANY    
a Delaware corporation    
     West Haymarket Joint Public Agency 
 
 
By:       By:        

          Chris Beutler 
 
Its:       Its:   Chairperson   
 
BNSF Railway Company 
2600 Lou Menk Drive   Notices to  West Haymarket Joint Public 

Agency shall be sent to: 
Fort Worth, TX  76131 
Phone:  (817) 352-____   Steve Hubka 
Fax:  (817) 352-____   Finance Director 
     555 South 10th Street, Suite 103 
Tax I.D.      Lincoln, NE  68508 
     Phone:  (402) 441-7411 
     Fax:  (402) 441-8325 
 
     Tax I.D.        
 
 
 
    U.S. BANK NATIONAL ASSOCIATION, 
    as Escrow Agent 
 
    By:    
    Its:    
 
 
 
Notices to Escrow Agent shall be sent to: 
 
U.S. Bank Corporate Trust Services 
60 Livingston Avenue 
EP-MN-WS3T 
St. Paul, MN  55107-2292 
Attn:  Susan Selser 
(651) 495-3731  With Fax and Email Copy to: 
(651) 495-8087 (fax)  Sherrie L. Pantle 
Email: susan.selser@usbank.com   (206) 344-4676   
    fax:  (206) 344-4632 
    Email:  sherrie.pantle@usbank.com 

 



 

 
    



 

 

Month City Addibonal $ Comment. 

~tI1 Quan .... 201() $5,000,000 $ 1,575,770 ). 

). 2nd13rd '" J Street 

' Note t: the Amount m shown lor each quarter is the amooot t1l:It IlNSF "";1 be (b"";JI<J i!l-3dY:lJlce oI11le loIaNIItJ quart .... 
Example: 41h Quart ... 2010 December shows $8,730 ,000 , lt1is is the amount 8NSF requires 10< _ , m:nerials, etc. IOf 
WNote 2: $1,000 ,000 properiydonatioo no! induded in above scJ>edule since tt will be paKl di rectly 10 8NSF al llrst 8NSF clos 

Pa\je I of I 
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