
 

AGENDA FOR THE WEST HAYMARKET 

 JOINT PUBLIC AGENCY(JPA)  

TO BE HELD THURSDAY, SEPTEMBER 23, 2010 AT 3:00 P.M. 

 

CITY-COUNTY BUILDING 

555 S. 10
TH

 STREET 

CITY COUNCIL CHAMBERS ROOM 112 

LINCOLN, NE 68508 

 

 
1. Introductions and Notice of Open Meetings Law Posted By Door (Chair Snyder) 

 

2. Approval of the minutes of JPA meeting September 9, 2010 (Chair Snyder) 

 

3. Public Comment and Time Limit Notification Announcement (Chair Snyder) 

 

Individuals from the audience will be given a total of 5 minutes to speak on specific 

items listed on today’s agenda. Those testifying should identify themselves for the 

official record. 

 

4. Approval of Payment Registers (Don Herz) 

 

5. Review of the August 2010 Expenditure Reports (Don Herz) 

 

6. Bill No. WH 10-03 Resolution to Approve the Third Assignment and Assumption 

Agreement Between the City of Lincoln and West Haymarket Joint Public Agency (Rick 

Peo) 

 

7. Bill No. WH 10-04 Resolution to approve an agreement with Alfred Benesch & 

Company (formerly HWS) to provide geotechnical engineering services for the arena and 

parking garage structures for the West Haymarket Project (Rick Peo) 

 

8. Bill No. Wh 10-05 Resolution to approve Amendment No.1 to the agreement dated 

August 14,2008, between the City of Lincoln (assigned to the West Haymarket Joint 

Public Agency) and DLR Group, Inc. to provide  architectural services for the design of 

the arena and other arena improvements for the West Haymarket Project (Rick Peo) 

 

9. Set next meeting date:  Friday October 8, 2010 3:00 P.M. (Council Chambers Rm 112) 

 

10. Motion to Adjourn 
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WEST HAYMARKET JOINT PUBLIC AGENCY (JPA) 
Board Meeting 

September 9, 2010 
 

 

Meeting Began At: 3:03 P.M.  

 

Meeting Ended At: 3:12 P.M. 

 

Members Present: Chris Beutler, Tim Clare, Jayne Snyder 

 

 

Item 1 - Introductions and Notice of Open Meetings Law Posted by Door 

 

Chair Snyder opened the meeting and introduced herself, Mayor Chris Beutler and Regent Tim 

Clare. 

 

The open meetings law is in effect and is posted in the back of the room. 

 

Item 2 – Approval of the Minutes of the JPA Meeting August 27, 2010 

 

Snyder asked for any corrections or changes to the minutes from the JPA meeting on August 27, 

2010.  Hearing none, Beutler motioned for approval of the minutes.  Clare seconded the motion.  

The motion passed 3-0. 

 

Item 3 – Public Comment and Time Limit Notification 

 

Snyder stated that individuals from the audience will be given a total of five minutes to speak on 

specific items listed on today’s agenda.  Those testifying should identify themselves for the 

official record and sign in.   

 

Item 4 – Approval of Payment Registers (Herz) 

 

Don Herz explained that the City writes checks once a week and at that time the payment register 

is printed out.  There are two registers to be approved, one for the period from August 18, 2010 

to August 25, 2010 and the other for the period from August 26, 2010 through September 1, 

2010.   

 

On the first register, several checks were written to the City of Lincoln for items that the City 

paid prior to the JPA having available funds.  Herz reviewed the list with the Board.  The 

reimbursement to the City for the Assistant Controller and Purchasing Agent will be reoccurring 

because the payroll is run through the City.  Payments to the Journal Star were for 

advertisements for RFP’s and the Budget Hearing.  Payments of $1,000 each were made to 

Madge Franssen and Noohznik for right of entry agreements.  A payment was made to the 

Nebraska Department of Environmental Quality for reports.  Two payments were made to 
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Midwest ROW for Right-of-Way acquisitions.  Two payments were made to Olsson Associates 

for professional services for stormwater mitigation.  A payment was made on August 25, 2010 to 

Aon for the Public Liability insurance policy.  The final entry on the list was the first payment to 

the Project Manager, Dan Marvin. 

 

Clare asked for clarification regarding Dan Marvin’s position because the Board had decided not 

to bring on an Arena Project Manager.  Herz explained that Dan Marvin is the internal Project 

Manager, not the Arena Project Manager.  Marvin’s position is a part of the operating budget that 

the Board approved.  Clare suggested identifying the line item differently so it did not cause 

confusion with the public.  Herz agreed and will try to be as clear as possible.    

 

The second payment register contains items with relatively modest amounts.   The first four 

items were paid to the Journal Star for advertising for various RFP’s.  Also included on this 

register were reimbursements to Rick Peo and Miki Esposito for a trip to Dallas to work with 

Burlington Northern.  The remaining item is a payment to Midwest for relocation services.   

 

Herz has also developed some monthly reports that will show the approved budgets and the 

actual cumulative expenditures.  There will be a separate report for the construction and 

operating budgets so that the Board can monitor those.  The first report prepared was for the 

month ending August 28
th

 and will be in the Board’s next packet.  Herz will review it with the 

Board at the next meeting. 

 

Clare asked why the Journal Star Budget Hearing advertisement was ten times more than the 

other ads.  Herz explained that it was a much larger ad as they published the proposed budget.  If 

there was another reason, Herz will let the Board know. 

 

Beutler moved for approval of the registers dated August 19, 2010 to August 25, 2010 and 

August 26, 2010 to September 1, 2010.  Clare seconded the motion.  Motion approved 3-0. 

 

Item 5 – Set Next Meeting Date:  Thursday September 23, 2010 3:00 P.M. 

 

The next JPA Board meeting is scheduled for September 23, 2010 at 3:00 P.M. 

 

Item 6 – Motion to Adjourn 

 

Beutler motioned to adjourn.  Clare seconded the motion.  Meeting adjourned at 3:12. 

 

 

 

 

 Prepared by: Melissa Ramos-Lammli, Engineering Services 



Supplier 

West Haymarket JPA Check Register 
9/2/10 through 9/8/10 

Do 
Number Name Remark Ty 

139758 Union Pacific Railroad 
139758 Union Pacific Railroad 
594773 Alfred Benesch & Company 

Grand 
total 

W004367, Cust#62517 
W004367, Cust#62517 
July survey 

PV 
PV 
PV 

Document 
Number 

--------

1216102 
1216103 
1216104 

Page 
Date 

1 
- 09/09/10 

Amount Check Check 

7,991.95 
8,323.13 
6,510.00 

22,825.08 

Date Number 

09/08/10 00427778 
09/08/10 00427778 
09/08/10 00427779 



Supplier 
Number Name 

-------- -----------------------------------

43983 Speece-Lewis Engineers Inc 
85796 Office Depot Inc 
26041 Menards - Lincoln North 
38439 Lincoln Drywall Service Inc 
81357 Great Plains Appraisal Inc 
81357 Great Plains Appraisal Inc 

120272 City of Lincoln - Accounting Dept 
366993 Gilmore & Bell PC 
456622 Drywall Supply Inc 
595374 Walcro Inc 

Grand 
total 

West Haymarket JPA Check Register 
9/9/10 through 9/15/10 

Do 
Remark Ty 

-----------------------------------

July,2010 land surveying PV 
84031402 020731 PV 
Asst Purch Agent office PV 
Asst Purch Agent office PV 
N St. PV 
JayLynn PV 
Reimb City for JPA laptop PV 
Legal-Tax Anticipation Note PV 
Asst Purch Agent office PV 
Asst Purch Agent office PV 

Document 
Number 

--------

1216101 
1215550 
1217515 
1217520 
1218389 
1218389 
1217470 
1217486 
1217512 
1217521 

Amount 

Page 
Date 

Check 
Date 

-------------------- -------

14,254.62 09/09/10 
49.77 09/09/10 
21.90 09/15/10 
29.18 09/15/10 

1,000.00 09/15/10 
1,000.00 09/15/10 
2,461.20 09/15/10 

20,000.00 09/15/10 
62.53 09/15/10 

8.50 09/15/10 
---------------

38,887.70 

1 
- 09/17/10 

Check 
Number 

--------

00039449 
00039463 
00428442 
00428443 
00428444 
00428444 
00428445 
00428446 
00428447 
00428448 



83410 
JOBCOST 
REP10 951 

City of Lincoln, NE 
West Haymarket 

Construction Expenditure Report 
As of August 31, 2010 

Total 
Budget Expend. Encumb. 

1 
09/03/10 
14:13:02 

Available 
Balance 

------------------------------------------------------------ -------------------- -------------------- -------------------- --------------------

00951 West Haymarket Capital Proj 

870000 WH West Haymarket Park 
870100 WH Arena 
870200 WH Parking 
870300 WH Roads 
870301 WH Sun Vlly-Chrlston & Brdg 
870302 WH "M"&"N" St, 9th & 10th St 
870400 WH Pedestrian Ways 
870500 WH Utilities 
870501 WH Sanitary Sewer Relocation 
870600 WH Environmental 
870700 WH Dirt Moving 
870800 WH TIF Improvements 
870900 WH Site Purchase 
870901 WH BNSF Land Acquistion 
870902 WH Alter Site Purchase 
870903 WH Jaylynn Site Purchase 
870904 WH UP Site Purchase 
870950 WH Other Costs 
870975 WH Miscellaneous 
870976 WH Line of Credit 
870977 WH Series 1 JPA Debt 
870978 WH Series 2 JPA Debt 
870979 WH Series 3 JPA Debt 

00951 West Haymarket Capital Proj 

168,895,600 
30,644,420 
18,181,680 

10,121, 746 
5,852,280 

6,003,600 
9,023,160 
5.515.693 

57.873.400 

4.200.000 
5.160.000 

321,471.579 

321,471.579 

184,609 

25.000 

32.500 

242.109 

242.109 

184,609-
168,895,600 
30,644,420 
18,181,680 

10,121, 746 
5,852,280 

6,003,600 
9.023.160 
5.515.693 

57.873.400 
25.000-

4.200.000 
5.160.000 

32,500-

321,229.470 

321.229.470 



83410 
MARK 
JPAADMIN 

00950 
06095 

West Haymarket Reven 
W Haymarket Arena Ad 

00950 West Haymarket Revenue 
06095 W Haymarket Arena Adm 

11 Materials & Supplies 
5221 Office Supplies 
5259 Other Oper Supplies 

11 Materials & Supplies 

12 Other Services & Charges 
5621 Misc Contractual Services 
5632 System Develop - I.S. 
5642 Legal Services 
5643 Management Services 
5794 Public Officials 
5952 Advertising/Media Serv 

12 Other Services & Charges 

13 Capital Outlay - Equipment 
6069 Data Processing Equipment 
6072 Furniture & Fixtures 

13 Capital Outlay - Equipment 

06095 W Haymarket Arena Adm 

00950 West Haymarket Revenue 

City of Lincoln l NE 
West Haymarket JPA 

Operating Expenditure Report 
As of August 31 1 2010 

ORIGINAL 
BUDGET 

20 / 000 
20 / 000 
76 / 408 
20 / 000 

136 / 408 

4 / 500 
11 / 000 

15 / 500 

151 / 908 

151 / 908 

REAPPROP 
& ply ENC 

BUDGET 
REVISIONS TOTAL 

20 1 000 
20 1 000 
76 / 408 
20 1 000 

136 / 408 

4 / 500 
11 / 000 

15 / 500 

151 / 908 

151 / 908 

YTD 
EXPEND 

145 
257 

402 

1 / 080 

19 / 644 
26 / 086 

343 

47,153 

47 / 555 

47 / 555 

1 
09/03/10 
12:15:01 

AVAILABLE 
BALANCE 

145-
257-

402-

1 / 080-
20 1 000 
20 1 000 
56,764 

6 / 086-
343-

89 / 255 

4 1 500 
11 / 000 

15 / 500 

104 / 353 

104 / 353 



WH 10-03 Introduce:  9-23-10

RESOLUTION NO. WH- __________

BE IT RESOLVED by the Board of Representatives of the West Haymarket Joint Public1

Agency:2

That the Third Assignment and Assumption Agreement, which is attached hereto marked3

as Attachment “A” and incorporated herein by this reference, between the City of Lincoln,4

Nebraska and the West Haymarket Joint Public Agency providing for the City as assignor to5

assign and for the Agency as assignee to assume all of the City’s rights, interests, duties and6

obligations under the Agreements listed in Exhibit “A” attached to the Third Assignment and7

Assumption Agreement, is hereby accepted and approved and the Chairperson of the West8

Haymarket Joint Public Agency Board of Representatives is hereby authorized to execute said9

Third Assignment and Assumption Agreement on behalf of the West Haymarket Joint Public10

Agency.11

The Chairperson of the West Haymarket Joint Public Agency Board of Representatives is12

hereby further authorized to execute without further action of the Board of Representatives any13

other assignment and assumption documents which may be needed to obtain any required third14

party consent to the Third Assignment to and Assumption of such Agreements by the West15

Haymarket Joint Public Agency.16

Introduced by:

___________________________________
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Approved as to Form & Legality: West Haymarket Joint Public Agency
Board of Representatives

_________________________________ ___________________________________
Legal Counsel for Jayne Snyder, Chair
West Haymarket Joint Public Agency

___________________________________
Tim Clare

___________________________________
Chris Beutler



ATTACHMENT “A”

THIRD ASSIGNMENT AND ASSUMPTION AGREEMENT

This Third Assignment and Assumption Agreement (“Assignment”) is made and

entered into as of the _____ day of ____________, 2010, between the City of Lincoln, Nebraska,

a municipal corporation (“City”) and the West Haymarket Joint Public Agency, a  political

subdivision and corporate body politic of the State of Nebraska (“Agency”).

RECITALS

I.

The Agency has been created and established by and between the University of

Nebraska and the City of Lincoln pursuant to the Joint Public Agency Act,  (Chapter 13, Article 25,

Reissue Revised Statutes of Nebraska, as amended, the “Act”), by entering into the Joint Public

Agency Agreement creating the West Haymarket Joint Public Agency.

II.

A Certificate of Creation of the West Haymarket Joint Public Agency has been issued

by the Secretary of State of the State of Nebraska in accordance with the Act.

III.

The Agency has been formed for the purpose of (a) constructing, equipping,

furnishing and financing public facilities in the West Haymarket area of the City including but not

limited to (1) a sports/entertainment arena (the "Arena"), (2) roads, streets and sidewalks, (3) a

pedestrian grade separation, (4) public plaza space, (5) sanitary sewer mains, (6) water mains, (7)

electric transmission lines, (8) drainage systems, (9) flood control, (10) parking garages and (11)

surface parking lots (collectively, the "West Haymarket Facilities"), and (b) to (1) acquire land and

to relocate existing businesses, and (2) undertake environmental remediation and site preparation

as necessary and appropriate for the construction, equipping, furnishing and financing of the West

Haymarket Facilities (collectively, as itemized on Exhibit A hereto, as the same may be amended

from time to time, the "Projects," and, individually, a "Project"), (c) issuing bonds to finance the

same (the "Bonds"), (d) providing for the operation, maintenance and management of the Arena and

related facilities, (e) collecting revenues, rents, receipts, fees, payments and other income related to

the Arena, (f) levying a tax, as required and as provided by the Act and the JPA Agreement to pay



the principal or redemption price of and interest on the Bonds, when and as the same shall become

due; and (g) exercising any power, privilege or authority to provide for the acquisition, construction,

equipping, furnishing, financing and owning such capital improvements or other projects upon or

related to any of the Projects as shall be determined by the governing body of the Agency to be

necessary, desirable, advisable or in the best interests of any of the Participants in the manner and

as provided by the Act.

IV.

The Agency and the City have entered into a Facilities Agreement dated July 26,

2010, providing that the Agency pay the costs of acquiring and constructing each of the Projects for

and on behalf of the City and that the Agency issue Bonds for such purposes, subject to certain

funding obligations of the City. 

V.

In order to carry out the above purpose of the Agency and its obligations under the

Facilities Agreement, the parties desire that the City as Assignor assign to the Agency as Assignee

all of its rights, interests, duties, and obligations under the agreements listed in Exhibit A

(“Agreements”) attached hereto and incorporated herein by this reference which were originally

entered into with the City, and Agency assume all obligations of the City under said Agreements.

NOW, THEREFORE, in consideration of the above Recitals, and other good and

valuable consideration, the receipt and adequacy of which are hereby acknowledged, the parties

hereby agree as follows:

1. Assignment.  City does hereby sell, assign, transfer, and convey to Agency

all of the City’s rights, title and interest in and to and under the Agreements as authorized under the

agreements listed in Exhibit A, and Agency shall be entitled to exercise such rights without the prior

consent or permission of City.  

2. Assumption.  Agency does hereby assume and covenant and agree to fully,

completely, and timely perform, comply with, and discharge each and all of the obligations, duties

and liabilities of the City under said Agreements.  Agency shall fully and completely indemnify and

hold City harmless from and against the performance of any and all duties and obligations that arise

after the date hereof that are imposed on City under the terms and provisions of the Agreements. 



3. Future Performance of City.  City agrees to cooperate fully with Agency and

to assist Agency in exercising Agency’s rights under the Agreements if such assistance becomes

necessary or desirable in order for Agency to fully realize the benefits of which Agency is entitled

under this Assignment, including the making, executing, and delivering of any documents or

instruments or the giving or granting of any permission, waiver, or consent so long as such

assistance or action does not subject City to liability solely by reason thereof and so long as Agency

reimburses City for the reasonable value of any out-of-pocket costs.

IN WITNESS WHEREOF, the parties hereto have executed this Third Assignment

and Assumption Agreement as of the ____ day of ______________, 2010.

City of Lincoln, Nebraska
ATTEST: a municipal corporation

__________________________________      By: ____________________________________
City Clerk Chris Beutler, Mayor of Lincoln

West Haymarket Joint Public Agency
Board of Representatives

     By: ____________________________________
Jayne Snyder, Chairperson 

STATE OF NEBRASKA )
)  ss.

COUNTY OF LANCASTER )

The foregoing Assignment and Assumption Agreement was acknowledged before me on this
____ day of ___________________, 2010, by Chris Beutler, Mayor of the City of Lincoln, on
behalf of the City. 

___________________________________
Notary Public



STATE OF NEBRASKA )
)  ss.

COUNTY OF LANCASTER )

The foregoing Assignment and Assumption Agreement was acknowledged before me on this
____ day of ___________________, 2010, by Jayne Snyder, Chairperson of the Board of
Representatives of the West Haymarket Joint Public Agency, on behalf of the Joint Public Agency.

___________________________________
Notary Public



EXHIBIT A

LIST OF AGREEMENTS ASSIGNED TO AGENCY

1. Master Development Agreement between the City and BNSF to provide for a land exchange
needed to create the new BNSF rail corridor and the site for the West Haymarket Project
improvements; to provide for the removal of BNSF improvements on the property to be
acquired by the City from BNSF; to provide for BNSF’s construction of replacement tracks
and related improvements; and to provide for BNSF’s granting of certain license and
easement rights to the City for Right of Entry Work related to the West Haymarket Project
Improvements.

2. Land Exchange Agreement between the City and BNSF for acquisition of property from
BNSF for the West Haymarket Project.

3. Construction and Maintenance Agreement between the City and BNSF to provide for terms
and conditions regarding construction of the City’s rights of entry work under the Master
Development Agreement for the West Haymarket Project.

4. Agreement between DLR Group, Inc. and the City of Lincoln, Nebraska dated August 14,
2008 approved by Executive Order No. 81522 providing for the design of the West
Haymarket Civic Arena.
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MASTER DEVELOPMENT AGREEMENT
 

 
 THIS MASTER DEVELOPMENT AGREEMENT ("Master Agreement") is made to be 
effective the _____ day of _________________, 2010 ("Effective Date"), by and between BNSF 
RAILWAY COMPANY, a Delaware corporation ("BNSF"), and the CITY OF LINCOLN, 
NEBRASKA, a Nebraska municipal corporation ("City").  City and BNSF, respectively, are 
sometimes referred to in this Master Agreement each as a "Party" and collectively, as the 
"Parties". 
 
 

RECITALS 
 
 A. In an effort to strengthen the long-term economic and physical viability of the West 
Haymarket District and Downtown Lincoln, City plans to construct entertainment, recreation, 
lodging, offices, retail and/or other complementary and/or supporting facilities (collectively, the 
"West Haymarket Project") in the area shown on the map attached hereto as Exhibit A and 
incorporated herein by reference ("Project Area").  The West Haymarket Project will include, 
among other things, an approximately 16,000-seat arena (the "Arena"), an ice center facility (the 
"Ice Center"), a district energy facility, and upgrades to parking, utilities, and surface transportation 
access to the area. 
 

B. The West Haymarket Project requires the acquisition and redevelopment of certain 
real property, including real property currently owned or controlled by BNSF.  City anticipates the 
acquisition of all necessary rights-of-way, easements, or other interests in land by voluntary 
purchase if possible, or by condemnation if necessary, for the real property related to the West 
Haymarket Project.  In order to avoid the expense and delay of such condemnation action by City, 
BNSF is willing to quitclaim to City and City is willing to accept all of BNSF's right, title and interest, 
if any, in and to the needed BNSF property in lieu of such condemnation action on the terms and 
conditions set forth in herein. 
 
 C. BNSF owns or has an interest in certain parcels of real estate in the Project Area 
("Existing BNSF Property").  The Existing BNSF Property is legally described in and identified as 
all or part of Parcels 1, 3, 6, 8, 19, 22-26, 31, 40, 42-47, 53-60, 67, 69, and 71 on the Title 
Insurance Commitment (as defined in the Exchange Agreement [defined below]) and the Survey 
(as defined in the Exchange Agreement).  The Existing BNSF Property also includes Lots 1-3, 
Block 286, Original Plat of Lincoln.  The Existing BNSF Property is shown on the map attached 
hereto as Exhibit B and incorporated herein by reference. 
 
 D. BNSF will retain its ownership interest in and continue railroad operations on certain 
portions of the Existing BNSF Property as shown on the attached Exhibit B-1 and incorporated 
herein by reference ("Retained BNSF Property") during and after construction of the West 
Haymarket Project.  BNSF's interest, if any, in the remaining portions of the Existing BNSF 
Property (totaling approximately 41 acres) as shown on Exhibit B-1 attached hereto ("Transferred 
BNSF Property") will be quitclaimed to City by quit claim deed and used for the West Haymarket 
Project.  The Transferred BNSF Property consists of all of Parcels 3, 8, 19, 24, 31, 42, 43, 58, 59, 
60, and 71 and part of Parcels 1, 6, 22, 25, 40, 44, 47, 55-57 and Lots 1-3, Block 286, Original 
Lincoln.  In addition, BNSF will quitclaim to City by quit claim deed and bill of sale all of BNSF's 
rights, title and interest, if any, in the existing BNSF railroad bridge over Salt Creek ("BNSF 
Bridge") as shown on the attached Exhibit C and incorporated herein by reference. 
 
 E. Certain streets and alleys in the Project Area, as shown on Exhibit D, attached 
hereto and incorporated herein by reference have been previously platted and dedicated to City 
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(collectively "Existing City Streets and Alleys").  As part of the West Haymarket Project, City will 
vacate the Existing City Streets and Alleys and create other new streets and alleys to serve the 
West Haymarket Project.  A portion of the Existing City Streets and Alleys will be vacated subject 
to title to the real property comprising the vacated Existing City Streets and Alleys being retained 
by City ("Vacated Right of Way/Retained City Property") as shown on Exhibit D-1, attached 
hereto and incorporated herein by reference.  The remaining balance of the Existing City Streets 
and Alleys (i.e., within the Future BNSF Corridor [defined below]) as shown on Exhibit D-1 
attached hereto will be vacated by City and title to the real property transferred to BNSF by quit 
claim deed as part of the Land Exchange described below ("Vacated Right of Way/Replacement 
BNSF Property").  
 
 F. BNSF may have certain reversionary and/or other real estate claims, ordinance 
rights, licenses, easements and interest relating to providing rail service over the Vacated Right of 
Way/Retained City Property shown on Exhibit D-1 attached hereto (collectively "BNSF 
Reversionary Interests") and over certain other City streets and alleys immediately abutting the 
Project Area ("Other BNSF Reversionary Interests") as shown on Exhibit S, attached hereto and 
incorporated herein by reference.  BNSF will quitclaim any and all BNSF Reversionary Interests 
and Other BNSF Reversionary Interests to City by quit claim deed as part of the Land Exchange.  
BNSF will reasonably cooperate with City to amend or extinguish any ordinance rights BNSF may 
have to occupy for rail transportation purposes (i) the Vacated Right of Way/Retained City Property 
and (ii) certain other City streets and alleys to be relinquished as shown on Exhibit S.  
 
 G. Implementation of the West Haymarket Project will require City to acquire from 
Union Pacific Railroad Company ("UP") certain parcels of real property or railroad rights-of-way 
("Existing UP Property") as shown on the attached Exhibit E and incorporated herein by 
reference.  After acquiring the Existing UP Property, City will retain portions of the Existing UP 
Property ("UP/City Retained Property"), as shown on the attached Exhibit E-1 and incorporated 
herein by reference, and will convey certain other portions of the Existing UP Property to BNSF 
("UP/Replacement BNSF Property") as shown on Exhibit E-1 attached hereto. 
 

H. Implementation of the West Haymarket Project will further require City to acquire 
certain parcels of real property as shown on the attached Exhibit F, and incorporated herein by 
reference, from certain third parties ("Third Party Properties").  After acquiring the Third Party 
Properties, City will retain portions of the Third Party Properties, as shown on the attached Exhibit 
F-1 and incorporated herein by reference ("Third Party/Retained City Property"), and will convey 
the remaining portions of the Third Party Properties, as shown on Exhibit F-1 attached hereto, to 
BNSF ("Third Party/Replacement BNSF Property"). 
 
 I. The Vacated Right of Way/Replacement BNSF Property, UP/Replacement BNSF 
Property, and Third Party/Replacement BNSF Property are hereinafter collectively referred to as 
the "Replacement BNSF Property".  The Replacement BNSF Property consists of parcels 
identified in the Title Insurance Commitments BNSF001 and BNSF002 and the Survey as Tract 1 
(Parcels 1-16), Tract 2, Tract 3, Tract 4, Tract 5 and Tract 6.  The Replacement BNSF Property is 
shown on the maps attached hereto as Exhibit G and Exhibit G-1 and incorporated herein by 
reference.  The Replacement BNSF Property and the Retained BNSF Property is hereinafter 
referred to as the "Future BNSF Corridor" and is shown on Exhibit H attached hereto and 
incorporated herein by reference. 
 
 J. Implementation of the West Haymarket Project will also require City to perform 
certain Rights of Entry Work (defined below) as described in Exhibit I, attached hereto and 
incorporated herein by reference, and pursuant to the Rights of Entry (defined below).  The Storm 
Water Mitigation Area (defined below), the Soil Staging Area (defined below), and the location of 
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the Pedestrian Bridge (defined below) are shown on Exhibits I-1, I-2, I-3, and I-4, which are 
attached hereto and incorporated herein by reference. 
 
 K. As part of the Land Exchange, BNSF will quitclaim to City BNSF's interest, if any, in 
and to the Transferred BNSF Property, BNSF Reversionary Interests, Other BNSF Reversionary 
Interests, BNSF Bridge (collectively "Replacement City Property").  The Replacement City 
Property is shown on the map attached hereto as Exhibit J and incorporated herein by reference.  
The Replacement City Property currently includes ballast, rail, railcar storage tracks, rail switching 
facilities, communication systems, utilities, buildings and other related railroad improvements 
(collectively "BNSF Existing Improvements").  BNSF shall have the right, but not the obligation, 
to remove all or any portion of the BNSF Existing Improvements (excluding the BNSF Bridge and 
related support structure, which BNSF shall have no right or obligation to remove) prior to 
quitclaiming BNSF's interest, if any, in and to the underlying real property to City, as set forth in 
more detail in the Exchange Agreement.  Any BNSF Existing Improvements not removed by BNSF 
shall be conveyed to City concurrently with the underlying real property and become the property 
of City upon conveyance of the underlying real property.  The Vacated Right of Way/Retained City 
Property, UP/Retained City Property, and Third Party/Retained City Property are collectively 
referred to as the "Retained City Property".  The Replacement City Property and the Retained 
City Property is hereinafter referred to as the "Future City Property" and is shown on Exhibit K 
attached hereto and incorporated herein by reference. 
 
 L. Implementation of the West Haymarket Project will also require BNSF to perform the 
BNSF Work (defined below). 
 

M. In 2008 City, at its expense, engaged HWS Consulting Group, Inc. ("HWS") to 
prepare preliminary design of the BNSF Track Work (defined below) which was completed and 
submitted to City and BNSF in December 2008 ("BNSF Track Work 30% Design").  
Subsequently, BNSF, at its expense, engaged HWS to advance the BNSF Track Work 30% 
Design to a 60% preliminary design ("BNSF Track Work 60% Design") in order to refine trackage 
quantities and project cost estimates to complete the BNSF Track Work which was completed and 
submitted to City and BNSF on April 1, 2009.   
 
 N. In association with the BNSF Track Work 60% Design, BNSF, at its expense, 
prepared the preliminary design and construction cost estimates for the BNSF Signals and 
Facilities Work (defined below) ("BNSF Signals and Facilities Work Preliminary Design") and 
for BNSF Utilities Work (defined below) ("BNSF Utilities Work Preliminary Design") on the 
Future BNSF Corridor and other property owned, controlled, or to be acquired by BNSF.  The 
BNSF Signals and Facilities Work Preliminary Design and BNSF Utilities Work Preliminary Design 
will serve as a general guideline for preparation of the BNSF Signal and Facilities Work Final 
Design and BNSF Utilities Work Final Design, subject to further review and revision by BNSF.  The 
BNSF Signal and Facilities Work Final Design and BNSF Utilities Work Final Design will be 
prepared and completed by BNSF as part of the Included BNSF Work, and submitted to City as 
information with respect to the sequence of actions for completion of the BNSF Work.  The BNSF 
Signals and Facilities Work Final Design and BNSF Utilities Work Final Design will be completed 
and submitted to City as information on the date shown on the Timeline.  Notwithstanding any 
provision in this Master Agreement, the Exchange Agreement, or the C&M Agreement (defined 
below) to the contrary, upon request of City, BNSF shall commence preparation of all or part of the 
BNSF Signal and Facilities Work Final Design and/or BNSF Utilities Work Final Design prior to the 
dates shown in the Timeline; provided that the request of City shall be in writing and shall contain 
an affirmation on the part of City to reimburse BNSF for all reasonable design costs incurred in 
preparing the BNSF Signal and Facilities Work Final Design and/or BNSF Utilities Work Final 
Design, as applicable. 
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O. In 2010, BNSF, pursuant to a letter agreement with City dated February 12, 2010, a 
copy of which is attached as Exhibit U hereto, engaged HWS to advance the BNSF Track Work 
60% Design to final design ("BNSF Track Work Final Design") in order to finalize trackage 
quantities and project cost estimates to complete the BNSF Track Work.  The BNSF Track Work 
Final Design entitled West Haymarket Track Relocation and dated August 13, 2010, has been 
provided to City and Amtrak on August 13, 2010. 

 
P. The BNSF Track Work Final Design, the final design of the BNSF Signals and 

Facilities Work ("BNSF Signals and Facilities Work Final Design"), and the final design of the 
Utilities Work ("BNSF Utilities Work Final Design") are sometimes collectively referred to as 
"BNSF Work Final Design". 
 
 Q. Implementation of the West Haymarket Project will also require preparation of the 
City Work Final Design (defined below) by City or others and the completion and Operation 
(defined below) of the Arena, Ice Center, City Amtrak Work (defined below), Storm Water 
Mitigation Work (except for the 2010 Storm Water Mitigation Work [defined below]), 2010 Sanitary 
Sewer Work (defined below), Fiber Optic Work (defined below) and Public Utilities Work (defined 
below), (collectively "City Work").  Notwithstanding anything to the contrary herein, the City Work, 
BNSF Work and any other work that is or becomes a part of the West Haymarket Project shall be 
at City's cost and expense, except only to the extent that BNSF becomes responsible for costs to 
construct the Included BNSF Work in excess of $44,000,000 as described in Section 2.7.4. 

 
R. As part of the West Haymarket Project, City, at its expense, engaged Olsson 

Associates ("Olsson") and other professional designers to prepare preliminary design for the West 
Haymarket Project and the Rights of Entry Work (collectively "Preliminary City Design").  The 
Preliminary City Design is on file with the City Clerk's Office for the City of Lincoln and incorporated 
herein by reference.  The Preliminary City Design includes work that will generally be implemented 
by City or third parties.   
 

S. City, at its expense, has engaged Olsson to advance the Preliminary City Design for 
the Storm Water Mitigation Work to final design ("2010 Storm Water Mitigation Work Final 
Design") for the Storm Water Mitigation Area, but excluding the area north of the Future BNSF 
Corridor in order to permit BNSF to complete the final design of the BNSF Track Work.  The Storm 
Water Mitigation Work for the Storm Water Mitigation Area shown on the Timeline (defined below) 
to be carried out in calendar year 2010, excluding the area north of the Future BNSF Corridor, shall 
be the "2010 Storm Water Mitigation Work", and BNSF shall complete the 2010 Storm Water 
Mitigation Work as part of the BNSF Additional City Cost Work.  The 2010 Storm Water Mitigation 
Work Final Design entitled West Haymarket Track Relocation and dated August 13, 2010, has 
been provided to City on August 13, 2010. 
 

T. City, at its expense, has engaged Olsson to advance the Preliminary City Design for 
three sanitary sewer lines and related improvements shown on the Timeline to be constructed in 
2010 ("2010 Sanitary Sewer Work") to final design ("2010 Sanitary Sewer Work Final Design") 
in order to permit BNSF to complete the final design on the BNSF Track Work.  The 2010 Sanitary 
Sewer Work Final Design entitled West Haymarket Utility Relocation (2010) (City Project #870501) 
and dated ____________, 20__, has been completed, reviewed and approved by City and BNSF 
on ________________, 2010.  City, at its expense, will commence and complete the construction 
of the 2010 Sanitary Sewer Work in accordance with the Timeline, provided that any and all 
obstacles, if any, preventing or otherwise impacting City’s ability to undertake and/or complete the 
2010 Sanitary Sewer Work have been resolved to City’s sole satisfaction. 
 

U. Under the terms and conditions of this Master Agreement, City will complete the 
balance of the final design of the City Work ("Balance of City Work Final Design") based upon 
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the general framework of the Preliminary City Design.  The 2010 Storm Water Mitigation Work 
Final Design, 2010 Sanitary Sewer Work Final Design and Balance of City Work Final Design are 
sometimes collectively referred to as "City Work Final Design". 
 
 

AGREEMENTS 
 

NOW, THEREFORE, in consideration of the benefits accruing to the Parties, as described 
herein, and incorporating all of the above referenced Recitals into the agreements below as if fully 
set forth therein, the Parties do mutually agree as follows: 
 

1. LAND EXCHANGE.  Concurrently with the execution of this Master Agreement, 
BNSF and City shall enter into a property exchange agreement ("Exchange Agreement") for the 
exchange of the Replacement BNSF Property and the Cash Payment (as defined in the Exchange 
Agreement) for the Replacement City Property ("Land Exchange"). 
 

2. BNSF WORK. 
 
  2.1 "BNSF Work" shall collectively mean: 
 

(i) BNSF's removal, at BNSF's sole election, of all or any portion of BNSF 
Existing Improvements upon the Future City Property (other than the BNSF 
Bridge and related support structure) ("BNSF Removal Work"); BNSF shall 
terminate the use of certain BNSF Existing Improvements upon the Future 
City Property in accordance with the Timeline and BNSF Work Final Design; 
provided, however, that BNSF may, with City’s agreement, which shall not 
be unreasonably withheld, continue using the BNSF Existing Improvements 
upon the Future City Property for a limited time if such termination would 
result in BNSF's inability to provide railroad operations.  The rights and 
obligations of BNSF and City with respect to removal of the BNSF Existing 
Improvements are as set forth in the Exchange Agreement; 

 
(ii) BNSF's design, site grade and construction of replacement tracks, 

crossovers, switches and related improvements, including related trackage 
for the BNSF Amtrak Work (defined below) (collectively "BNSF Track 
Work"); 

 
(iii) BNSF's design and construction of signal systems, communication lines and 

systems, electrical systems, Microwave Work (defined below) facilities, 
buildings, and improvements on the Future BNSF Corridor and other 
property owned, controlled, or to be acquired by BNSF (collectively "BNSF 
Signals and Facilities Work") (the BNSF Track Work and BNSF Signal and 
Facilities Work is sometimes collectively referred to as "BNSF Replacement 
Work") (the BNSF Removal Work and the BNSF Track Work are generally 
shown or listed on Exhibit L attached hereto and incorporated herein by 
reference); BNSF shall complete the BNSF Replacement Work on the 
Future BNSF Corridor and other property owned, controlled, or to be 
acquired by BNSF, all generally in accordance with the Timeline and BNSF 
Work Final Design; provided that BNSF shall have the flexibility and 
discretion to determine the final design, configuration, and elements 
comprising any of the BNSF Replacement Work based on BNSF's 
operational needs without notice to or approval of City, as long as any such 
unilateral changes by BNSF do not cause any BNSF Additional City Cost 
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Work (defined below), adverse impact to the dates in the Timeline for the 
City Closings as defined in the Exchange Agreement, and/or adverse impact 
to the dates in the Timeline for BNSF to complete the BNSF Work; 

 
(iv) the Microwave Work, as described in Section 6 below; 
 
(v) the BNSF Amtrak Work, as described in Section 7 below; 

 
(vi) the BNSF Utilities Work, as described in Section 8.1 below; 

 
(vii) the 2010 Storm Water Mitigation Work, as described in Recital S above; 

 
(viii) BNSF's obtaining any NPDES Approval (defined below), issuing any 

necessary STB Notification (defined below), and obtaining any necessary 
STB Approval (each as described in Section 14 below); 

 
(ix) BNSF's activities related to shutting down and remobilizing, whether as a 

result of weather, delays in property acquisition, or otherwise, and including 
without limitation protecting job sites; 

 
(x) BNSF's activities and temporary operating measures necessary or desirable 

to compensate for any failure by City to timely acquire and convey to BNSF 
the Replacement BNSF Property or otherwise meet the dates set forth in the 
Timeline; 

 
(xi) any related railroad engineering, inspection, flagging, coordination, labor, 

planning, design, accounting, legal, consultants, investigations, testing, 
overhead, and administration;  

 
(xii) removal and loading of Removed Tracks & Ties (as defined in the Exchange 

Agreement) on BNSF railcars for shipment to a disposal site as described in 
Section 11.2.6 of the Exchange Agreement, and; 

 
(xiii) shipping and disposal of railroad ties removed from the Replacement City 

Property. 
 

All BNSF Work is either Included BNSF Work or BNSF Additional City Cost Work.  The 
performance of the BNSF Work is divided into the 2010 BNSF Work (as described in Section 2.5 
below), the 2011 BNSF Work (as described in Section 2.6.1 below), and the 2012 BNSF Work (as 
described in Section 2.6.2 below). 
 
  2.2 "Included BNSF Work" shall collectively mean: 
 

(i) the BNSF Work listed on Exhibit X attached hereto and incorporated by 
reference herein; 

 
(ii) BNSF's completion of the BNSF Work Final Design;  

 
(iii) BNSF's preliminary engineering, design, and contract preparation costs, and 

the costs and fees of its outside consultants and attorneys, even though 
such work may have preceded the Effective Date above; and 
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(iv) BNSF’s cost to ship and dispose of railroad ties removed from the 
Replacement City Property. 

 
The BNSF Work Payment Amount (defined below) is based on the Parties' agreement and 

understanding that (a) all grading included in the BNSF Work will be completed in 2010; (b) no 
BNSF Work will be performed between Thanksgiving and April 1; and (c) minimal or no overtime 
costs will be incurred in performing the BNSF Work.  City shall be responsible for any costs or 
expenses arising as a result of the failure or non-occurrence of any or all of the foregoing items, 
and such costs and expenses shall be BNSF Additional City Cost Work.  Except as set forth in this 
Master Agreement, the Exchange Agreement, C&M Agreement, and the Rights of Entry, BNSF has 
no knowledge of any BNSF requirements to facilitate and accommodate the BNSF Work that are 
not reflected in the Included BNSF Work.  For purposes of this section, BNSF's knowledge is 
limited to the current actual knowledge of Robert J. Boileau, P.E., Assistant Vice President, 
Engineering Services. 
 

2.3 "BNSF Additional City Cost Work" shall collectively mean: 
 

(i) the costs and expenses of any and all additional BNSF Work required 
beyond the Included BNSF Work or requested or approved by City as BNSF 
Additional City Cost Work; 

 
(ii) the increased costs and expenses of the Included BNSF Work caused by 

delays due to (a) the failure of City to timely satisfy any of the Section 2.4 
conditions precedent to BNSF's obligation to commence the BNSF Work, or 
(b) any act or omission of City, including without limitation City’s failure to 
timely acquire and convey to BNSF the Replacement BNSF Property or 
otherwise meet the dates set forth in the Timeline, notwithstanding City's use 
of commercially reasonable efforts to do so, or (c) BNSF’s failure to meet the 
dates set forth in the Timeline, notwithstanding BNSF’s use of commercially 
reasonable efforts to do so; 

 
(iii) the costs and expenses related to the items listed in Exhibit Y attached 

hereto and incorporated herein by reference; 
 

(iv) BNSF's costs and expenses to complete the 2010 Storm Water Mitigation 
Work; 

 
(v) BNSF's costs and expenses for construction of any temporary crossings 

requested by the City or otherwise arising out of the West Haymarket 
Project; 

 
(vi) BNSF's flagging costs and expenses as described in Article III of the C&M 

Agreement; 
 

(vii) Pedestrian Bridge maintenance costs and expenses incurred by BNSF as 
described in Exhibit HH attached hereto and incorporated herein by 
reference; 

 
(viii) BNSF's costs and expenses for installation and/or relocation of microwave 

tower equipment as described in Section 6 below; 
 

(ix) any costs and expenses incurred by BNSF for the Fiber Optic Work as 
described in Section 8.2 below; 
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(x) any costs and expenses incurred by BNSF for the Public Utilities Work as 

described in Section 8.3 below; 
 

(xi) any costs and expenses incurred by BNSF for the parking rights 
relinquishment as described in Section 18 below; 

 
(xii) BNSF's costs and expenses for railroad track and tie removal from the 

Replacement City Property and loading such railroad ties onto BNSF railcars 
for shipment to a disposal site for disposal; 

 
 (xiii) any costs and expenses for which City is responsible that are incurred by 

BNSF; 
 

(xiv) any BNSF Work that is not listed in Section 2.2 above; and 
 

(xv) applicable additives for (i) – (xiv) above at the applicable government rate. 
 

City acknowledges and agrees that any delay described in Section 2.3(ii) above could be 
greater than the number of days affected by such events if the delay causes BNSF or City to miss 
applicable construction seasons or BNSF's work force schedules, or causes any Governmental 
Approvals to expire. 
 

2.4 Commencement of BNSF Work.  Unless otherwise stated herein, BNSF 
shall have no obligation to commence any portion of the BNSF Work until (i) the First Closing (as 
defined in the Exchange Agreement) has been completed; (ii) City has made arrangements 
satisfactory to BNSF to acquire (including by condemnation if necessary) and convey to BNSF by 
the completion date such remaining Third Party/Replacement Property as is needed for the BNSF 
Work as shown on the Timeline and not conveyed to BNSF at the First Closing, and BNSF has 
approved the condition of such Third Party/Replacement Property; (iii) the Escrow Account 
(defined below) has been fully funded; (iv) the BNSF Work Payment Amount has been disbursed 
to BNSF from the Escrow Account in accordance with the Construction Draw Schedule (defined 
below) as set forth herein; (v) BNSF has issued any STB Notification required for the 2010 BNSF 
Work and has obtained the NPDES Approval required for the 2010 BNSF Work, (vi) BNSF has 
approved any terms or conditions of, and City has obtained, all other Governmental Approvals 
necessary for the 2010 BNSF Work, the 2010 Storm Water Mitigation Work, the 2010 Sanitary 
Sewer Work, the UP Work, the 2011 BNSF Work, and the 2012 BNSF Work, other than any STB 
Approval that may be later required to be obtained by BNSF for the 2011 BNSF Work or the 2012 
BNSF Work, and (vii) any and all obstacles, if any, preventing or otherwise impacting BNSF's 
ability to continue to provide railroad operations in the Project Area have been resolved to BNSF's 
sole satisfaction. 
 

2.5 Commencement and Completion of 2010 BNSF Work.  Following 
satisfaction of the conditions in Section 2.4 above, or if such conditions have been waived in 
writing by BNSF, BNSF will promptly commence the 2010 BNSF Work after receiving written notice 
from City to proceed ("2010 Notice to Proceed") with such 2010 BNSF Work.  BNSF shall use 
commercially reasonable efforts to complete the 2010 BNSF Work (defined below) on or before the 
completion date for the 2010 BNSF Work established in the Timeline.  The "2010 BNSF Work" 
shall be the BNSF Work shown on the Timeline to be carried out in calendar year 2010. 
 

2.6 Commencement and Completion of 2011 BNSF Work and 2012 BNSF 
Work.  Unless otherwise stated herein, BNSF shall have no obligation to commence any portion of 
the 2011 BNSF Work and 2012 BNSF Work until (i) the Second BNSF Closing (as defined in the 
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Exchange Agreement) has been completed; (ii) City has completed all third party relocations as 
described in Section 13 below; (iii) BNSF has obtained required STB Approval, if any, for the 2011 
BNSF Work and 2012 BNSF Work; and (iv) any and all obstacles, if any, preventing or otherwise 
impacting BNSF's ability to continue to provide railroad operations in the Project Area have been 
resolved to BNSF's sole satisfaction.  Following satisfaction of such conditions or if such conditions 
have been waived in writing by BNSF, BNSF will promptly commence the 2011 BNSF Work and 
2012 BNSF Work after receiving written notice from City to proceed ("2011/2012 Notice to 
Proceed") with such 2011 BNSF Work and 2012 BNSF Work.  BNSF shall use commercially 
reasonable efforts to complete the 2011 BNSF Work and 2012 BNSF Work on or before the 
completion dates for the 2011 BNSF Work and the 2012 BNSF Work established in the Timeline.  
 

2.6.1 2011 BNSF Work.  The "2011 BNSF Work" shall be the BNSF Work 
shown on the Timeline to be carried out in calendar year 2011. 
 

2.6.2 2012 BNSF Work.  The "2012 BNSF Work" shall be the BNSF Work 
shown on the Timeline to be carried out in calendar year 2012. 
 

2.7 Payments. 
 

2.7.1 Escrow Account.  Prior to the First Closing, City shall establish with 
U.S. Bank National Association, a national banking association, ("Escrow Agent") an escrow 
account (the "Escrow Account") pursuant to joint escrow instructions executed by City and BNSF 
("Escrow Agreement") attached hereto as Exhibit Z and incorporated herein by reference.  The 
Escrow Agreement shall direct Escrow Agent to deposit, hold in trust for BNSF's benefit, and 
periodically disburse the funds in the Escrow Account according to the Construction Draw 
Schedule attached hereto as Exhibit Z-1 and incorporated herein by reference ("Construction 
Draw Schedule").  City shall be solely responsible for all costs and expenses associated with the 
Escrow Account; however, interest accrued on the Escrow Account shall be for City's benefit. 
 

2.7.2 Escrow Account Deposits.  Prior to the First Closing, City shall 
deposit the BNSF Work Payment Amount, and the initial amounts attributable to BNSF Additional 
City Cost Work as set forth on the Construction Draw Schedule into the Escrow Account.  City shall 
deposit those additional amounts listed on the Construction Draw Schedule for the BNSF 
Additional City Cost Work according to the schedule on the Construction Draw Schedule, and any 
incremental amounts for BNSF Additional City Cost Work over and above the amounts listed on 
the Construction Draw Schedule shall be deposited by City within fifteen (15) days following City's 
receipt of (i) written notice of the amount by which the Escrow Account needs to be increased, and 
(ii) the reason therefor set forth in reasonable detail. 
 

2.7.2.1 In addition to its other rights and remedies under this Master 
Agreement, if any quarterly payment is not paid within fifteen (15) days after due in accordance 
with the Construction Draw Schedule then BNSF shall have the unilateral right to suspend the 
BNSF Work until the applicable quarterly payment is paid.  Any payments made to BNSF 
hereunder shall not result in any waiver of contractual rights of City to later maintain an action for 
breach of this Agreement. 
 

2.7.2.2 BNSF shall have no obligation to undertake any BNSF 
Additional City Cost Work, and shall have the right to suspend other BNSF Work as necessary, 
until (i) the Escrow Account has been increased by an amount equal to the cost of such BNSF 
Additional City Cost Work, (ii) the dates in the Timeline are extended by the number of days 
reasonably requested by BNSF as a result of any delays related to such Additional City Cost Work, 
and (iii) the Escrow Agreement and the Construction Draw Schedule are amended by BNSF and 
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City to reflect the increased BNSF Additional City Cost Work and Escrow Agent is notified of such 
amendment. 
 

2.7.3 Escrow Account Disbursements.  The Escrow Agreement will direct 
Escrow Agent to disburse payments from the Escrow Account to BNSF on the first day of each 
quarter in advance in accordance with the Construction Draw Schedule. 
 

2.7.4 BNSF Work Payment Amount.  City will pay BNSF and BNSF will 
accept as full and complete payment for all of BNSF's costs, expenses, and fees for the Included 
BNSF Work, the sum of Forty-Four Million and no/100 Dollars ($44,000,000.00) ("BNSF Work 
Payment Amount").  Except as provided herein, any cost to construct the Included BNSF Work in 
excess of $44,000,000.00 shall be the sole responsibility of BNSF.   

 
2.7.5 BNSF Additional City Cost Work.  The BNSF Additional City Cost 

Work shall be the sole responsibility of City, and the Escrow Account shall be increased by the 
amount of such additional and incremental costs and expenses.  BNSF and City shall remain in 
contact during the performance of the BNSF Work, and shall meet as reasonably necessary 
regarding coordination of budgeting and scheduling. 
 

2.7.6 Credit for Costs of BNSF Work Final Design. 
 

2.7.6.1 City shall be entitled to take as a credit toward the BNSF 
Work Payment Amount an amount equal to all costs previously paid by City to BNSF prior to City's 
deposit of the BNSF Work Payment Amount into the Escrow Account solely for the preparation of 
the BNSF Track Work Final Design. 

 
2.7.6.2 City shall be entitled to take as a credit toward the BNSF 

Work Payment Amount an amount equal to all costs previously paid by City to BNSF prior to City's 
deposit of the BNSF Work Payment Amount into the Escrow Account solely for the preparation of 
the BNSF Signal and Facilities Work Final Design and/or BNSF Utilities Work Final Design. 
 

2.8 Work Force; Applicable Standards.  BNSF will be responsible for the BNSF 
Work Final Design and construction and implementation of the BNSF Work Final Design, using 
either its own forces or by contract with others in accordance with BNSF's labor agreements as 
determined by BNSF.  All BNSF Work will meet applicable BNSF or American Railway Engineering 
and Maintenance-of-Way Association standards, as determined by BNSF in BNSF's reasonable 
discretion. 
 

3. RIGHTS OF ENTRY.  The West Haymarket Project requires that BNSF grant 
certain license and/or permanent or temporary easement rights to City and certain third parties 
(each a "Right of Entry" and, in multiples, "Rights of Entry") for certain activities on BNSF's 
property (each a "Right of Entry Work" and collectively, "Rights of Entry Work").  BNSF shall 
grant the Rights of Entry described in this Section 3 subject to the following: 
 

3.1 Rights of Entry Work Design.  The Preliminary City Design is hereby 
accepted by BNSF and will become the basis for the more detailed and final design, specifications 
and construction documents for the Rights of Entry Work ("Rights of Entry Work Final Design").  
The Rights of Entry Work Final Design will be prepared and completed by City and submitted to 
Gerald Maczuga, Project Engineer for BNSF’s review and written approval.  City's commencement 
of the applicable Rights of Entry Work shall not begin until the applicable Rights of Entry Work 
Final Design has been coordinated with the BNSF Work and approved in writing by BNSF, which 
approval shall not be unreasonably withheld.  BNSF shall so approve or reject the Rights of Entry 
Work Final Design within thirty (30) days after BNSF's receipt thereof and, if rejected, the reasons 
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for such rejection shall be set forth in reasonable detail.  Corrected plans for the Rights of Entry 
Work Final Design shall be approved or rejected in the manner hereinbefore provided.  Any 
approval by BNSF shall mean only that the applicable subject matter meets the subjective 
standards of BNSF, and such approval by BNSF shall not be deemed to mean that any plans and 
specifications or construction is adequate, structurally sound, appropriate, or that any plans and 
specifications or construction meet applicable regulations, laws, statutes or local ordinances and/or 
building codes.  City will be solely responsible for determining whether its plans and specifications, 
construction, and maintenance (i) are adequate and meet its needs and (ii) will provide for safe 
operation. 
 

3.2 Grants of Rights of Entry.  BNSF agrees to grant rights of entry for the 
following Rights of Entry Work over the applicable Existing BNSF Property and Future BNSF 
Corridor in the forms as set forth below, and at the times set forth below, and without additional 
monetary consideration: 
 

3.2.1 Access to Initial West Haymarket Project.  At the Second BNSF 
Closing, BNSF will grant to City, including its authorized employees, agents, contractors, invitees, 
and subcontractors (such representatives of either Party are referred to collectively as its 
"Personnel"), a temporary Right of Entry (the "Temporary Access License for Initial 
Construction") in the form attached hereto as Exhibit EE and incorporated by reference herein, to 
provide access to and from the east Hole in the Donut using the three (3) areas on the Future City 
Property labeled as "Temporary Access Road[s]" generally located at Q, R and T Streets and 
shown as blue on Exhibits J-2 and M-1, both attached hereto and incorporated herein by 
reference, in order for City and its Personnel to implement final design, site preparation, grading, 
utilities, roadways, and initial construction for the West Haymarket Project on those portions of the 
Transferred BNSF Property that have been quitclaimed to City in the Second BNSF Closing. 
 

3.2.2 Storm Water Mitigation.  At the [ First ] Closing, BNSF will grant to 
City and its Personnel:  

 
(a) a temporary Right of Entry (the "Temporary Grading License for 

Storm Water Mitigation") in the form attached hereto as Exhibit FF-1 incorporated by reference 
herein for grading as part of the Storm Water Mitigation Work (as defined below) on the areas 
labeled on Exhibit I-1 as "Stormwater Mitigation Grading Completed Under City Project" and 
shown purple with symbols (not crosshatched). 

 
(b) a permanent Right of Entry (the "Storm Water Mitigation 

Easement") in the form attached hereto as Exhibit FF incorporated by reference herein for ingress 
and egress, site preparation, construction, reconstruction, inspection, use, operation, maintenance, 
repair and replacement (collectively "Operate" or "Operation") of a detention area and related 
drainage appurtenances for storm water management and mitigation (collectively "Storm Water 
Mitigation") within the areas labeled on Exhibit I-2 as "New Perm. Easement" and shown in gold  

 
[Note that the accesses to the easement area via the box culverts are not depicted on Exhibit I-2, 
but City is adding this ].   

 
The site preparation and initial construction of the Storm Water Mitigation shall be referred to 
herein collectively as the "Storm Water Mitigation Work".  The drainage system will be free-
draining and designed to not raise the average water level any higher or closer to the tracks than 
that average water level existing as of the date of this Master Agreement, including "no net rise" 
based on and factoring in the anticipated construction of a fourth BNSF main track.  The Operation 
of the Storm Water Mitigation will tie into the existing storm drainage system, and City will ensure 
that no wetlands subject to jurisdiction of a federal, state, or local agency or wetland mitigation 



 

12 

areas will be created or established on any portion of the Future BNSF Corridor.  City will be solely 
responsible for monitoring and maintaining the Storm Water Mitigation in good working condition 
so that no new wetlands subject to jurisdiction of a federal, state, or local agency are created or 
established on any portion of the Future BNSF Corridor.  City will be responsible under the 
applicable Right of Entry for any impact to the Future BNSF Corridor and/or Liabilities (as defined 
below) arising out of the Storm Water Mitigation, including without limitation costs and 
assessments, additional fees for runoff capacity, and damage to track structure and environmental 
liabilities arising from increased drainage and run-off from increases in the impervious surfaces.  If, 
despite the foregoing obligations of City, any wetlands subject to jurisdiction of a federal, state, or 
local agency do arise on any portion of the Future BNSF Corridor as a result of the Storm Water 
Mitigation, City will be responsible for providing off-site mitigation for such wetlands subject to 
jurisdiction of a federal, state, or local agency, for filling and removing such wetlands from the 
Future BNSF Corridor, and all other costs and obligations of wetlands compliance.  City's 
obligations under this Section 3.2.2 shall be incorporated into the applicable Right of Entry, and 
shall survive expiration or termination of this Master Agreement, the C&M Agreement, and the 
Exchange Agreement, and all Closings (as defined in the Exchange Agreement) under the 
Exchange Agreement. 
 

3.2.3 Soil Staging Areas.  At the [ First ] Closing, BNSF will grant to City 
and its Personnel, a temporary Right of Entry (the "Temporary Access License for Soil 
Staging)") in the form attached hereto as Exhibit GG, incorporated by reference herein, to and 
from the north Hole in the Donut using the areas labeled as "Temporary Access Road" and shown 
as blue on Exhibit I-3 attached hereto and incorporated herein by reference, solely for the 
purposes of ingress and egress to one or more staging areas on land owned by the City, which 
City intends to use for segregation by City of suitable and unsuitable fill for development that may 
be necessary to address both known and unknown areas of environmental contamination subject 
to a remedial action plan approved by BNSF and the applicable governing jurisdiction or 
jurisdictions (collectively "Soil Staging Areas").  The location and manner of operation of any Soil 
Staging Areas will be determined by City and subject to prior written approval by BNSF with 
respect to distances from trackage, and blockage of access roads.  No portion of the Soil Staging 
Areas shall be located on any property then-owned by BNSF or any portion of the Future BNSF 
Corridor.  City will be responsible under the applicable Right of Entry for any Liabilities arising out 
of the Soil Staging Area, including without limitation environmental liabilities (including re-use 
and/or disposal of any material), as set forth in more detail in the applicable Right of Entry. 
 

3.2.4 Pedestrian Bridge.  At the [ Third City ] Closing (as defined in the 
Exchange Agreement), BNSF will grant to City and its Personnel:  

 
(a) a temporary Right of Entry (the "Temporary Access License for 

Construction Staging - Pedestrian Bridge ") in the form attached hereto as Exhibit HH-1, 
incorporated by reference herein, for the initial access to, site preparation for, and the initial 
construction of the Pedestrian Bridge on the areas shown in the inset cloud in the box labeled 
"Location Map" on Page 1 of 4 of Exhibit HH-A attached hereto and incorporated herein by 
reference.   

 
(b) a permanent Right of Entry (the "Pedestrian Bridge Easement") in 

the form attached hereto as Exhibit HH, incorporated by reference herein, for the Operation of a 
pedestrian bridge (including support structures) over the Future BNSF Corridor in the area labeled 
on Exhibit I-4 as "New Perm. Easement for Pedestrian Bridge, Retaining Walls and Utilities" and 
shown in gold (collectively "Pedestrian Bridge"). 

 
The Pedestrian Bridge will have a minimum of a thirty-one (31) foot high vertical clearance over the 
BNSF tracks from the top of the rail to the bottom of the Pedestrian Bridge and twenty-five foot 
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horizontal distance measured perpendicular from the centerline of the existing or future track to the 
face of the pier or abutment structure.  The Pedestrian Bridge will be owned and maintained by 
City at City's sole cost and expense, as set forth in more detail in the Pedestrian Bridge Easement.  
It is expressly understood by City and BNSF that any right to install utilities on, in or along the 
Pedestrian Bridge will be governed by a separate easement or license agreement between the 
Parties. 
 

3.2.5 City Amtrak Work.  At the [ Second City ] Closing (as defined in the 
Exchange Agreement), BNSF will grant to City, Amtrak and their respective Personnel a temporary 
Right of Entry, subject to the terms and conditions of the Amtrak/BNSF Lease (the "Temporary 
Access License for Amtrak Work"), in the form attached hereto as Exhibit II, incorporated by 
reference herein, for ingress and egress to and from the west Hole in the Donut for Operation of 
the City Amtrak Work as described in Section 7 below over the area labeled on Exhibit M-2 
attached hereto and incorporated herein by reference as "Temporary Access Road" and generally 
located at N Street and shown as light blue thereon. 
 

3.2.6 Fiber Optic Work.  To the extent not already covered by existing 
agreements, BNSF will grant to the Fiber Optic Companies (defined below) and their Personnel 
without additional monetary consideration Rights of Entry for Operation of the Fiber Optic Work (as 
described in Section 8.2 below) pursuant to BNSF's standard form of agreement or by amending 
existing agreements.  

 
3.2.7 Public Utilities Work.  At the [ First ] Closing, BNSF will grant to City 

permanent Rights of Entry (each a "City Utility Easement" and collectively the "City Utility 
Easements")  in the form attached hereto as Exhibit TT, incorporated by reference herein, for the 
Operation of existing Public Utilities Work (as described in Section 8.3 below), as depicted in 
Exhibit O, attached hereto and incorporated herein by reference.  Future utility work in the areas 
covered by City Utility Easements will be subject to the approval procedures set forth therein and 
to BNSF's standard fees for utility supplements.  All Public Utilities Work shall be subject to BNSF’s 
then-current Utility Accommodation Policy and other approval processes.  City shall have the right 
to assign such Rights of Entry to the Public Utility Companies (defined below) without additional 
monetary consideration on the condition that such Public Utility Companies assume and comply 
with the terms and conditions of such Rights of Entry, including without limitation BNSF’s then-
current Utility Accommodation Policy and other approval processes. 
 

3.2.8 Security Fencing.  At the [ Fourth City ] Closing (as defined in the 
Exchange Agreement), BNSF will grant to City and its Personnel a Right of Entry (the "Security 
Fencing License") in the form attached hereto as Exhibit JJ, incorporated by reference herein, to 
the extent necessary for City to construct, install, maintain, repair, and replace the security fencing 
(together with all gates and appurtenances generally depicted on Exhibit P-1 attached hereto and 
incorporated herein by reference, collectively the "Security Fencing") on City property and a 
portion of BNSF property as described in Section 9 below and as depicted on Exhibit P, all such 
exhibits attached hereto and incorporated herein by reference.  The ingress and egress route for 
the exercise of such Right of Entry will be as determined by BNSF. 
 

3.2.9 Grading Easements along Arena Drive and North Festival Parking 
Lot.  At the [ Second City ] Closing, BNSF will grant to City and its Personnel a temporary Right of 
Entry (the "Temporary Grading License For Arena Drive and Parking Lot Construction") for 
grading, in the form attached hereto as Exhibit KK incorporated by reference herein, covering the 
areas labeled on Exhibits AA - AA-7 as "Temporary Right-of-Entry" and shown as red thereon, 
such exhibits attached hereto and incorporated herein by reference. 
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 3.2.10 2nd and "J" Utility Crossing.  At the [ First ] Closing, BNSF will grant to 
City permanent Rights of Entry (each a "2nd and J Utility Easement" and collectively the "2nd 
and J Utility Easements")  in the form attached hereto as Exhibit TT, for the Operation of existing 
Public Utilities Work without additional monetary consideration after the crossing closure described 
in Section 19 below.  Future Public Utilities Work will be permitted under the 2nd and J Utility 
Easements, subject to the approval procedures set forth therein.  All Public Utilities Work shall be 
subject to BNSF’s then-current Utility Accommodation Policy and other approval processes.  City 
shall have the right to assign such Rights of Entry to the Public Utility Companies (defined below) 
on the condition that such Public Utility Companies assume and comply with the terms and 
conditions of such Rights of Entry, including without limitation BNSF’s then-current Utility 
Accommodation Policy and other approval processes. 
 
   3.2.11 Access to Transferred BNSF Property.   
 
   (a) As of this same Effective Date, BNSF has granted to City, including 
its Personnel, a temporary access and construction license for performing surveys, geotechnical 
work, environmental activities and certain construction activities (the "Temporary License for 
Survey / Geotech / Environmental Activities / Advance Construction") in the form attached 
hereto as Exhibit BB and incorporated herein by reference.  The Temporary License for Survey / 
Geotech / Environmental Activities / Advance Construction will provide access to and from the 
Transferred BNSF Property over the areas labeled as "Existing BNSF Property" and shown purple 
on Exhibit B, in order for City and its Personnel to prepare and implement an environmental 
remediation work plan, conduct surveys and geotechnical soil borings, perform certain construction 
activities and prepare the City Work Final Design.   
 
   (b) As of this same Effective Date, BNSF has granted to City, including 
its Personnel, a temporary access and construction license (the "Temporary Construction and 
Access License for Sanitary Sewer Work") in the form attached hereto as Exhibit BB-1 and 
incorporated by reference herein, to provide access to and from the three (3) areas of Licensor's 
property labeled as "Prop San Sewer" shown as heavy dashed green lines on Exhibit O, in order 
for City and its Personnel to perform the 2010 Sanitary Sewer Work.  At the applicable Closing (as 
defined in the Exchange Agreement), City will enter into a City Utility Easement for the portions of 
the sanitary sewer installation located within the Future BNSF Corridor.  
 
   3.2.12 Track Crossing Agreements.  At the [ First ] Closing, BNSF will grant 
to City, including its Personnel, one or more temporary private at-grade crossings (each a 
"Crossing Agreement" and collectively the "Crossing Agreements") for the locations shown as 
[green,] red and yellow circles on Exhibits J-1 and J-2 attached hereto and incorporated herein by 
reference, in the form attached hereto as Exhibit UU and incorporated herein by reference, across 
the rail corridor of BNSF. 
 

 3.2.13 Additional Cooperation.  BNSF understands and acknowledges that 
except for the Sanitary Sewer Work Final Design and the Storm Water Mitigation Work Final 
Design, the City Work and City C&M Work (as defined in the C&M Agreement) has only been 
preliminarily designed and that final design may require modification to the Rights of Entry, 
licenses, and/or easements to be granted herein.  City may reasonably request additional or 
modified Rights of Entry, including temporary and permanent licenses and/or easements for the 
construction and/or Operation of City Work necessary to implement the West Haymarket Project 
pursuant to the Timeline, and BNSF agrees to reasonably cooperate with such requests without 
additional monetary consideration for such Rights of Entry, licenses and/or easements; provided 
that, any additional or modified Rights of Entry, licenses and/or easements will be based upon 
BNSF's standard forms, as may be modified by mutual agreement of the Parties and subject to 
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BNSF's customary approval processes with regard to location, safety, scope, duration, and 
notification to BNSF's local roadmaster prior to any entry. 
 

4. GENERAL CONSTRUCTION AND MAINTENANCE TERMS.  Concurrently with 
the execution of this Master Agreement, BNSF and City shall enter into a construction and 
maintenance agreement ("C&M Agreement").  The provisions of the C&M Agreement, in addition 
to and not in limitation of the provisions contained in the applicable Rights of Entry, shall apply with 
respect to the Rights of Entry Work and any other construction, maintenance, Operation, or other 
work being performed on or adjacent to BNSF property by or for City.  In the event of conflicts 
between the terms of the C&M Agreement and any applicable Right of Entry agreement, the most 
restrictive provisions shall apply to City. 
 

5. TEMPORARY CONSTRUCTION AGREEMENTS.  City shall grant to BNSF, the 
Fiber Optic Companies, Public Utility Companies, and Amtrak, and their respective Personnel, 
without additional monetary consideration, temporary construction easements to use and 
temporarily occupy the Vacated Right of Way/Retained City Property during the initial construction 
of the West Haymarket Project, the BNSF Work and the Rights of Entry Work, and appurtenances 
and improvements thereto, for the accommodation of construction equipment, construction activity, 
and materials, subject to City's reasonable rules and regulations; provided that such temporary 
construction easements shall be granted pursuant to City's standard easement agreement forms, 
as may be modified by mutual agreement of the parties, and subject to City's customary approval 
processes with regard to location, safety, scope, duration, and notification to BNSF's local 
roadmaster prior to any entry.  The grant of said easements shall be at no cost to BNSF and each 
such easement shall terminate upon completion of the applicable work.   
 

6. MICROWAVE TOWERS.  If BNSF determines at any time prior to, during, or after 
completion of development of the West Haymarket Project that any part of the West Haymarket 
Project will interfere with BNSF's use and operation of the microwave tower located on the Lincoln 
Station Office Building, City will, and will cause West Haymarket developers to, cooperate with 
BNSF in providing suitable locations for replacement and/or repeater antennae within or in the 
vicinity of the West Haymarket Project, including granting or acquiring permanent easements 
and/or restrictive covenants as necessary, and installing and/or relocating such replacement and/or 
repeater antennae at City's sole cost and expense to ensure BNSF's communications will not be 
interfered with.  Any and all BNSF costs and expenses associated with such installation and/or 
relocation shall be included in the BNSF Additional City Cost Work (design and relocation of the 
microwave tower located in the existing wye (“Microwave Work”) is included as part of the 
Included BNSF Work).  The provisions of this Section 6 shall survive expiration of this Master 
Agreement, the C&M Agreement, and the Exchange Agreement, and all Closings under the 
Exchange Agreement. 
 

7. AMTRAK.  City acknowledges and agrees that National Railroad Passenger 
Corporation, doing business as Amtrak ("Amtrak") operates over BNSF's track, including track 
affected by the Land Exchange and the BNSF Replacement Work. 
 

7.1 Design of Amtrak Work.  City and BNSF acknowledge that Amtrak has 
reviewed and approved the BNSF Track Work Final Design, BNSF Signals and Facilities Work 
Preliminary Design and Preliminary City Design.  Amtrak has concurred that these designs include 
all the necessary work for Amtrak operations ("Amtrak Work"). The track, signal and 
communication (connections for phone, fax, and Amtrak intranet) portion of the Amtrak Work will 
be constructed by BNSF ("BNSF Amtrak Work"), as part of the BNSF Track Work and BNSF 
Signals and Facilities Work.   The remaining balance of the Amtrak Work, including the Amtrak 
depot, utilities, roadway, parking lot, landscape, platform and canopy work items as shown or listed 
on Exhibit N attached hereto ("City Amtrak Work") will be constructed by City, at its expense, as 
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part of the City Work.  City and BNSF understand and agree that the final design for the BNSF 
Amtrak Work and City Amtrak Work ("Amtrak Final Design") that involves Amtrak operations must 
be approved by Amtrak and that City will be responsible for obtaining Amtrak's approval; provided, 
however, BNSF agrees to assist and cooperate with City in obtaining Amtrak's approval through 
the Amtrak MOU (defined below).  
 

7.2 Amtrak/BNSF Lease.  BNSF agrees to seek to enter into a new agreement 
with Amtrak, or amend its existing agreement with Amtrak, ("Amtrak/BNSF Lease") to lease to 
Amtrak the future platform access and maintenance area depicted on Exhibit N, for nominal rent, 
subject to City’s entry into and performance of its obligations pursuant to the provisions of the 
Amtrak Agreement (defined below), UP Agreement (defined below), this Master Agreement, the 
C&M Agreement and the Exchange Agreement.  BNSF does not guarantee that Amtrak will enter 
into the Amtrak/BNSF Lease.  The Parties intend that the BNSF Replacement Work, Amtrak Work, 
BNSF Utilities Work and BNSF Work Final Design will provide similar operational services and 
flexibility to that which currently exists or that which will be required by BNSF and Amtrak pursuant 
to the Amtrak/BNSF Lease regarding Amtrak operations, and that City will have no obligations 
under the Amtrak/BNSF Lease between Amtrak and BNSF. 

 
7.3 Construction of Amtrak Work.  City, at its expense and in accordance with 

the terms of the BNSF/Amtrak Lease, will use commercially reasonably efforts to cause the 
construction and completion of the City Amtrak Work under this Master Agreement and consistent 
with the Timeline.  BNSF will use commercially reasonable efforts to cause the construction of the 
BNSF Amtrak Work under this Master Agreement and consistent with the Timeline.  All City Amtrak 
Work will be located on Future City Property, except for the platform, canopies, and portions of the 
communications, which will be located on the Future BNSF Corridor and owned by Amtrak during 
the term of the BNSF/Amtrak Lease.  All City Amtrak Work on the Future BNSF Corridor will be 
owned by Amtrak during the term of the Amtrak/BNSF Lease and upon termination of the 
BNSF/Amtrak Lease, the Parties intend that all improvements on the premises leased to Amtrak 
pursuant to the Amtrak/BNSF Lease shall be conveyed to BNSF by Amtrak for no monetary 
consideration by bill of sale.  All BNSF Amtrak Work will be located on the Future BNSF Corridor 
and owned by BNSF pursuant to Amtrak/BNSF Lease. 
 

7.4 Amtrak MOU Between City and Amtrak. In connection with implementation 
of the West Haymarket Project, City intends to enter into a definitive agreement with Amtrak 
("Amtrak Agreement") with regards to the City Amtrak Work and a new depot lease.  The Amtrak 
Agreement shall be subject to, in part, to Amtrak and BNSF entering into the Amtrak/BNSF Lease. 
 

8. UTILITIES WORK.  All BNSF Utilities Work, Fiber Optic Work, and Public Utilities 
Work (collectively "Utilities Work") shall be required to satisfy the terms and conditions of BNSF's 
Utility Accommodation Policy, as may be modified by the licenses and/or easements described 
herein or mutual agreement of the Parties.   
 

8.1 BNSF Utilities Work.  Utilities Work serving BNSF and to be located upon the 
Future BNSF Corridor and other BNSF property shall be considered part of the BNSF Work 
("BNSF Utilities Work") and shall be as generally shown or listed on Exhibit O attached hereto.  
The BNSF Utilities Work will be considered part of the BNSF Work Final Design.  BNSF shall 
construct or cause others to construct the BNSF Utilities Work. 
 

8.2 Fiber Optic Work.  Removal and relocation of fiber optic cable systems to be 
located upon the Future BNSF Corridor and other BNSF property ("Fiber Optic Work") is 
described in the Preliminary City Design, and is generally shown on Exhibit O attached hereto.  
The "Fiber Optic Companies" (any private companies holding rights within the Project Area for 
fiber optic facilities as of the applicable Closings), with City's cooperation and assistance, will 
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prepare the Fiber Optic Final Design and implement and construct the Fiber Optic Work.  The Fiber 
Optic Work is not part of BNSF Work and BNSF shall have no obligation to perform, implement, or 
pay for any portion of the Fiber Optic Work.  Any costs incurred by BNSF for the Fiber Optic Work 
shall be reimbursed by City as BNSF Additional City Cost Work.  At no additional cost to BNSF, 
BNSF agrees to reasonably cooperate with City and Fiber Optic Companies on the Fiber Optic 
Work Final Design, the Operation of the Fiber Optic Work and to modify, release and relocate, the 
replacement permanent easement(s) or license(s) for the Fiber Optic Work as generally shown on 
Exhibit O. 
 

8.3 Public Utilities Work.  Public utilities work to be located upon the Future City 
Property, Future BNSF Corridor and other public right-of-way and easements ("Public Utilities 
Work") is not part of the BNSF Work, and is described in the Preliminary City Design, and is 
generally shown on Exhibit O attached hereto.  Existing Public Utilities Work is generally shown on 
the Survey. Plans and Specifications for future Public Utilities Work shall be submitted to BNSF for 
review and approval per BNSF’s Utility Accommodation Policy.  City and/or other "Public Utility 
Companies" (any municipal or public utility companies holding rights and Operating utilities within 
the Project Area) will implement and Operate the Public Utilities Work.  BNSF shall have no 
obligation to perform, implement, or pay for any portion of the Public Utilities Work.  Any costs 
incurred by BNSF for the Public Utilities Work shall be reimbursed by City as BNSF Additional City 
Cost Work.  At no additional cost to BNSF, BNSF agrees to reasonably cooperate with City and 
Public Utility Companies on the BNSF Utilities Work Final Design and the Operation of the Public 
Utilities Work.   
 

8.4 BNSF Fiber Optic Communications.  City will install, at its sole cost and 
expense and for BNSF's sole benefit, fiber line within the Vacated Right of Way/Retained City 
Property from the Lincoln Station Office Building to the Future BNSF Corridor, as designated by 
BNSF and subject to BNSF's requirements with regard to capacity and location ("BNSF Fiber 
Optic Communications"), and shall grant BNSF, without additional monetary consideration, a 
nonexclusive and permanent easement in the form attached hereto as Exhibit NN, incorporated by 
reference herein, for the Operation of such fiber line, including without limitation the right to repair, 
maintain, replace, and remove such line as BNSF deems necessary, subject to City's customary 
approval processes with regard to compliance with City design standards within City's right-of-way 
or public easements, and notification to City's Public Works Department prior to any entry.  The 
BNSF Fiber Optic Communications will be for a minimum of two 4-inch conduits to be located in 
the future Canopy Street, the extension of "P" Street, the extension of "Q" Street, and the crossings 
of "Backbone Road" at "P" and "Q" Streets as shown on Exhibit O. The BNSF Fiber Optic 
Communications will be owned and Operated by BNSF at BNSF's sole cost and expense, as set 
forth in more detail in the applicable Right of Entry. 
 

8.5 Licenses and Easements.  City and BNSF acknowledge and agree that the 
final design for the BNSF Utilities Work, Fiber Optic Work, and Public Utilities Work, will be shown 
in the BNSF Work Final Design, Rights of Entry Work Final Design and final design of the BNSF 
Fiber Optic Communications, and such final designs must be approved by the applicable easement 
or license holder, City, and BNSF.  City will be responsible for obtaining the easement or license 
holder's approval for the Fiber Optic Work, Public Utilities Work and BNSF Fiber Optic 
Communications; provided however, BNSF agrees to assist and cooperate with City in obtaining 
the easement or license holder's approval for the Fiber Optic Work, Public Utilities Work and BNSF 
Fiber Optic Communications.  
 

8.6 No Change in Cost Allocation.  Nothing in this Master Agreement shall 
change any allocation of costs or responsibility for utility and fiber optic customer/property owner 
charges and assessments for utilities and fiber optic services that BNSF uses, consumes or 
directly benefits from in operating its railroad services. 
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9. SECURITY FENCING.    
 
 9.1 In an effort to strengthen security, City as part of the Rights of Entry Work, 

will own and Operate the Security Fencing upon the Future City Property (and a small portion of 
the Future BNSF Corridor) on or near the perimeter of the Future City Property as generally shown 
on Exhibit P attached hereto, and according to [General Fencing Requirements] previously 
provided to City by BNSF.  BNSF will grant City, without additional monetary consideration, a 
license over BNSF roadways located upon the Future BNSF Corridor and a portion of Future BNSF 
Corridor to permit City access to Operate the Security Fencing as part of the Right of Entry 
described in Section 3.2.8 above.  City will Operate the Security Fencing to comply with all of 
BNSF's requirements, and all recommendations of the Department of Homeland Security.  BNSF 
shall have no responsibility for the Operation of the Security Fencing.  City shall be responsible for 
all costs of Operation of the Security Fencing (including all gates and related appurtenances 
thereto), including the costs of initial construction.  [Gerald/Chad to confirm name of fencing 
requirements document] 

 
 9.2 Notwithstanding the provisions of Section 9.1 above, however, BNSF 

reserves the right to terminate the Security Fencing License upon ___ (__) days' prior written 
notice to City.  As more particularly described in the Security Fencing License, upon such 
termination by BNSF: (i) City will grant to BNSF a license, as more particularly described in the 
Security Fencing License, for access to, and Operation of, the Security Fence located on City's 
property, and (ii) BNSF will assume all responsibility and bear all costs for Operating the Security 
Fence. 
 

10. CITY INDEMNITIES / WAIVER OF SOVEREIGN AND MUNICIPAL IMMUNITY. 
 

10.1 Indemnifications. 
 
10.1.1 TO THE FULLEST EXTENT PERMITTED BY LAW, CITY SHALL, 

AND SHALL CAUSE CITY'S CONTRACTORS TO, RELEASE, INDEMNIFY, DEFEND AND 
HOLD HARMLESS BNSF AND BNSF'S AFFILIATED COMPANIES, PARTNERS, 
SUCCESSORS, ASSIGNS, LEGAL REPRESENTATIVES, OFFICERS, DIRECTORS, 
SHAREHOLDERS, EMPLOYEES AND AGENTS FOR, FROM AND AGAINST ANY AND ALL 
CLAIMS, LIABILITIES, FINES, PENALTIES, COSTS, DAMAGES, LOSSES, LIENS, CAUSES 
OF ACTION, SUITS, DEMANDS, JUDGMENTS AND EXPENSES (INCLUDING, WITHOUT 
LIMITATION, COURT COSTS AND ATTORNEYS' FEES) OF ANY NATURE, KIND OR 
DESCRIPTION OF ANY PERSON (INCLUDING, WITHOUT LIMITATION, THE EMPLOYEES OF 
THE PARTIES HERETO) OR ENTITY DIRECTLY OR INDIRECTLY (COLLECTIVELY, 
“LIABILITIES”) ARISING OUT OF, RESULTING FROM OR CAUSALLY RELATED TO (IN 
WHOLE OR IN PART): 

 
(i) ANY RIGHTS OR INTERESTS GRANTED TO CITY OR ANY CITY 

PARTY (DEFINED BELOW) PURSUANT TO THIS MASTER AGREEMENT, THE RIGHTS OF 
ENTRY, OR THE LICENSES AND/OR EASEMENTS GRANTED TO CITY PURSUANT TO THIS 
MASTER AGREEMENT;  

 
(ii) THE USE, OCCUPANCY OR PRESENCE OF CITY AND/OR CITY'S 

CONTRACTORS AND THEIR RESPECTIVE SUBCONTRACTORS, EMPLOYEES OR AGENTS 
(SUCH CONTRACTORS, SUBCONTRACTORS, EMPLOYEES AND AGENTS BEING 
REFERRED TO INDIVIDUALLY AS A "CITY PARTY" AND COLLECTIVELY, THE "CITY 
PARTIES") AND/OR ANY WORK PERFORMED BY CITY OR ANY CITY PARTY IN, ON, OR 
ABOUT BNSF'S PROPERTY OR RIGHT-OF-WAY AND/OR THE WEST HAYMARKET 
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PROJECT, INCLUDING, WITHOUT LIMITATION, OPERATION OF THE PEDESTRIAN BRIDGE, 
SECURITY FENCING, OR STORM WATER MITIGATION BY CITY;  

 
(iii)  ANY ENVIRONMENTAL MATTERS ARISING FROM THE WEST 

HAYMARKET PROJECT AND/OR AFFECTING THE PROJECT AREA OR ANY PROPERTY 
ADJACENT THERETO; 

 
(iv)  ANY AND ALL CLAIMS BROUGHT BY ANY PARTY RELATED TO 

OR ARISING FROM THE ACQUISITION AND/OR DEVELOPMENT OF ANY AND ALL 
PROPERTY AS PART OF THE WEST HAYMARKET PROJECT, INCLUDING WITHOUT 
LIMITATION PROPERTY DESCRIBED IN THIS MASTER AGREEMENT, THE C&M 
AGREEMENT, THE EXCHANGE AGREEMENT, AND/OR THE RIGHTS OF ENTRY 
AGREEMENTS; 

 
(v) ANY DAMAGE TO OR DESTRUCTION OF ANY 

TELECOMMUNICATION LINES IN CONNECTION WITH THE WEST HAYMARKET PROJECT 
BY CITY OR ANY CITY PARTY, INCLUDING BUT NOT LIMITED TO (a) ANY INJURY TO OR 
DEATH OF ANY PERSON EMPLOYED BY OR ON BEHALF OF ANY TELECOMMUNICATIONS 
COMPANY, AND/OR ITS CONTRACTORS, AGENTS AND/OR EMPLOYEES AS A RESULT OF 
SUCH DAMAGE OR DESTRUCTION, AND/OR (b) ANY CLAIM OR CAUSE OF ACTION FOR 
ALLEGED LOSS OF PROFITS OR REVENUE BY, OR LOSS OF SERVICE BY A CUSTOMER 
OR USER OF SUCH TELECOMMUNICATION COMPANY(IES) AS A RESULT OF SUCH 
DAMAGE OR DESTRUCTION; 

 
(vi) CITY'S OR ANY CITY PARTY'S BREACH OF THE TERMS AND 

CONDITIONS OF THIS MASTER AGREEMENT, THE RIGHTS OF ENTRY, OR THE LICENSES 
AND/OR EASEMENTS GRANTED TO CITY PURSUANT TO THIS MASTER AGREEMENT; 

 
(vii) ANY ACT OR OMISSION OF CITY OR ITS OFFICERS, AGENTS, 

INVITEES, EMPLOYEES OR CONTRACTORS, OR A CITY PARTY, OR ANYONE DIRECTLY 
OR INDIRECTLY EMPLOYED BY ANY OF THEM, OR ANYONE THEY CONTROL OR 
EXERCISE CONTROL OVER. 
 

THE LIABILITY ASSUMED BY CITY AND THE CITY CONTRACTORS 
WILL NOT BE AFFECTED BY THE FACT, IF IT IS A FACT, THAT ANY DAMAGE, 
DESTRUCTION, INJURY OR DEATH WAS OCCASIONED BY OR CONTRIBUTED TO BY THE 
NEGLIGENCE OF BNSF, ITS AGENTS, SERVANTS, EMPLOYEES OR OTHERWISE, BUT 
EXCLUDING CLAIMS WHOLLY CAUSED BY BNSF'S SOLE NEGLIGENCE AND EXCLUDING 
CLAIMS TO THE EXTENT THAT SUCH CLAIMS ARE CAUSED BY THE WILLFUL 
MISCONDUCT OR GROSS NEGLIGENCE OF BNSF. 
 

10.1.2 FURTHER, TO THE FULLEST EXTENT PERMITTED BY LAW, 
CITY SHALL, AND SHALL CAUSE CITY'S CONTRACTORS TO, NOW AND FOREVER WAIVE 
ANY AND ALL CLAIMS, REGARDLESS OF WHETHER SUCH CLAIMS ARE BASED ON 
STRICT LIABILITY, NEGLIGENCE OR OTHERWISE, THAT BNSF IS AN "OWNER", 
"OPERATOR", "ARRANGER", OR "TRANSPORTER" WITH RESPECT TO THE EXCHANGE 
PROPERTIES (AS DEFINED IN THE EXCHANGE AGREEMENT), OR THE WEST HAYMARKET 
PROJECT AND/OR THE PROJECT AREA OR ANY PROPERTY ADJACENT THERETO, FOR 
THE PURPOSES OF CERCLA OR OTHER ENVIRONMENTAL LAWS.  CITY WILL, AND WILL 
CAUSE CITY'S CONTRACTORS TO, INDEMNIFY, DEFEND AND HOLD BNSF HARMLESS 
FROM ANY AND ALL SUCH CLAIMS REGARDLESS OF THE NEGLIGENCE OF BNSF.  CITY 
FURTHER AGREES THAT THE USE OF THE EXCHANGE PROPERTIES, OR THE WEST 
HAYMARKET PROJECT AND/OR THE PROJECT AREA OR ANY PROPERTY ADJACENT 
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THERETO, AS CONTEMPLATED BY THIS AGREEMENT SHALL NOT IN ANY WAY SUBJECT 
BNSF TO CLAIMS THAT BNSF IS OTHER THAN A COMMON CARRIER FOR PURPOSES OF 
ENVIRONMENTAL LAWS AND EXPRESSLY AGREES TO INDEMNIFY, DEFEND, AND HOLD 
BNSF HARMLESS FOR ANY AND ALL SUCH CLAIMS.  IN NO EVENT SHALL BNSF BE 
RESPONSIBLE FOR THE ENVIRONMENTAL CONDITION OF THE EXCHANGE PROPERTIES, 
OR THE WEST HAYMARKET PROJECT AND/OR THE PROJECT AREA, OR ANY PROPERTY 
ADJACENT THERETO.   

 
10.1.3 FURTHER, TO THE FULLEST EXTENT PERMITTED BY LAW, 

CITY AGREES, AND SHALL CAUSE CITY'S CONTRACTORS TO AGREE, REGARDLESS OF 
ANY NEGLIGENCE OR ALLEGED NEGLIGENCE OF BNSF, TO INDEMNIFY, DEFEND AND 
HOLD HARMLESS BNSF AGAINST AND ASSUME THE DEFENSE OF ANY LIABILITIES 
ASSERTED AGAINST OR SUFFERED BY BNSF UNDER OR RELATED TO THE FEDERAL 
EMPLOYERS' LIABILITY ACT ("FELA") WHENEVER EMPLOYEES OF CITY OR ANY OF ITS 
AGENTS, INVITEES, OR CONTRACTORS  CLAIM OR ALLEGE THAT THEY ARE 
EMPLOYEES OF BNSF OR OTHERWISE.  THIS INDEMNITY SHALL ALSO EXTEND, ON THE 
SAME BASIS, TO FELA CLAIMS BASED ON ACTUAL OR ALLEGED VIOLATIONS OF ANY 
FEDERAL, STATE OR LOCAL LAWS OR REGULATIONS, INCLUDING BUT NOT LIMITED TO 
THE SAFETY APPLIANCE ACT, THE LOCOMOTIVE INSPECTION ACT, THE OCCUPATIONAL 
SAFETY AND HEALTH ACT, THE RESOURCE CONSERVATION AND RECOVERY ACT, AND 
ANY SIMILAR STATE OR FEDERAL STATUTE.   
 

10.1.4 City agrees that its obligations under the provisions of this 
Section 10.1 expressly includes claims related to property related to the West Haymarket Project 
that was formerly, but not currently, owned by BNSF and BNSF's predecessors-in-interest.  City's 
indemnification obligations herein shall be in addition to, and not in limitation of, City's 
indemnification obligations pursuant to the terms and provisions of the Exchange Agreement, the 
C&M Agreement, and the Rights of Entry agreements. 

 
10.2 Waiver of Municipal and Sovereign Immunity.  To the fullest extent permitted 

by law, City waives its municipal immunity and its sovereign immunity with respect to BNSF related 
to the West Haymarket Project and to the Rights of Entry contemplated herein and in the 
Exchange Agreement, including, without limitation, (i) for environmental issues and other property 
conditions on real property that City is conveying to BNSF pursuant to this Master Agreement and 
the Exchange Agreement; (ii) for the environmental condition of real property that BNSF is 
quitclaiming to City and of property related to the West Haymarket Project that was formerly, but 
not currently, owned by BNSF and BNSF's predecessors-in-interest, including remediation costs 
beyond Title 200 Funding (as defined in the C&M Agreement); (iii) for claims arising out of work 
performed by City or its contractors pursuant to the provisions of this Master Agreement, the C&M 
Agreement, the Exchange Agreement, and the Rights of Entry agreements; and (iv) for claims 
arising out of continuing rights of City to enter onto property of BNSF, including work performed by 
City and City's contractors on property of BNSF.  Any lawful waiver of the City’s sovereign 
immunity herein shall be in addition to, and not in limitation of, any lawful waiver of City’s sovereign 
immunity pursuant to the terms and provisions of the Exchange Agreement, the C&M Agreement, 
and the Rights of Entry agreements. 
 

10.3 Survival.  The terms and conditions of indemnification and liability provisions 
of this Section 10 shall survive expiration or termination of this Master Agreement, the C&M 
Agreement, and the Exchange Agreement, and all Closings under the Exchange Agreement.   
 
 11. CITY INSURANCE OBLIGATIONS.   
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11.1 Development Period. During that period beginning with the date that is the 
earlier of (i) the Effective Date or (ii) the initial date City or City's contractors enter onto BNSF's 
property, and continuing through final completion of the West Haymarket Project (the 
"Development Period"), City shall, and shall require its contractors to, at its sole cost and 
expense, procure and maintain the following insurance, which may be provided through an Owner 
Controlled Insurance Policy (“OCIP”): 
 

11.1.1 Commercial General Liability Insurance.  This insurance shall contain broad 
form contractual liability in an amount of at least $25,000,000 per occurrence and an aggregate 
limit of $50,000,000, but in no event less than the amount otherwise carried by City.  Coverage 
must be purchased on a post 1998 ISO occurrence form or equivalent and include coverage for, 
but not limited to, the following: 

 
 Bodily Injury and Property Damage 
 Personal Injury and Advertising Injury 
 Fire legal liability 
 Products and completed operations 

 
This policy shall also contain the following endorsements, which shall be indicated 
on the certificate of insurance: 
 

 The definition of insured contract shall be amended to remove any 
exclusion or other limitation for any work being done within 50 feet of 
railroad property. 

 Waiver of subrogation in favor of and acceptable to Railroad. 
 Additional insured endorsement in favor of and acceptable to 

Railroad 
 Separation of insureds. 
 The policy shall be primary and non-contributing with respect to any 

insurance carried by Railroad.   
 

It is agreed that the workers' compensation and employers' liability related 
exclusions in the Commercial General Liability insurance policy(s) required herein 
are intended to apply to employees of the policy holder and shall not apply to 
Railroad employees. 

 
11.1.2 Business Automobile Insurance.  This insurance shall contain a combined 

single limit of at least $1,000,000 per occurrence, and include coverage for, but not limited to the 
following: 
 

 Bodily injury and property damage 
 Any and all vehicles owned, used or hired 

 
This policy shall also contain the following endorsements or language, which shall 
be indicated on the certificate of insurance: 

 
 Waiver of subrogation in favor of and acceptable to Railroad. 
 Additional insured endorsement in favor or and acceptable to 

Railroad. 
 Separation of insureds. 
 The policy shall be primary and non-contributing with respect to any 

insurance carried by Railroad.   
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11.1.3 Workers' Compensation and Employers' Liability Insurance.  This insurance 
shall include coverage for, but not limited to: 
 

 City's statutory liability under the workers' compensation laws of the 
state(s) in which the work is to be performed.  If optional under State 
law, the insurance must cover all employees anyway. 

 Employers' Liability (Part B) with limits of at least $500,000 each 
accident, $500,000 by disease policy limit, $500,000 by disease each 
employee. 

 
This policy shall also contain the following endorsements or language, which shall 
be indicated on the certificate of insurance: 

 
 Waiver of subrogation in favor of and acceptable to Railroad. 

 
11.1.4 Railroad Protective Liability Insurance.  This insurance shall name only the 

Railroad as the Insured with coverage of at least $5,000,000 per occurrence and $10,000,000 in 
the aggregate.  The policy shall be issued on a standard ISO form CG 00 35 10 93 and include the 
following: 
 

 Endorsed to include the Pollution Exclusion Amendment (ISO form 
CG 28 31 10 93)  

 Endorsed to include the Limited Seepage and Pollution Endorse-
ment. 

 Endorsed to remove any exclusion for punitive damages. 
 No other endorsements restricting coverage may be added. 
 The original policy must be provided to Railroad prior to performing 

any work or services under this Master Agreement 
 

In lieu of providing a Railroad Protective Liability Policy, City may participate in 
BNSF's Blanket Railroad Protective Liability Insurance Policy available to contractor.   
 

11.1.5 Other Requirements: 
 

All policies (applying to coverage listed above) must not contain an exclusion 
for punitive damages and certificates of insurance must reflect that no exclusion exists.  
 

City agrees to waive its right of recovery against Railroad for all claims and 
suits against Railroad, except for claims and suits arising wholly out of the sole negligence, or to 
the extent caused by the gross negligence or willful misconduct, of Railroad.  In addition, its 
insurers, through the terms of the policy or policy endorsement, waive their right of subrogation 
against Railroad for all claims and suits, except for claims and suits arising wholly out of the sole 
negligence, or to the extent caused by the gross negligence or willful misconduct, of Railroad.  The 
certificate of insurance must reflect the waiver of subrogation endorsement.  City further waives its 
right of recovery, and its insurers also waive their right of subrogation against Railroad for loss of 
its owned or leased property or property under City's care, custody or control, except for the right of 
recovery or right of subrogation arising wholly out of the sole negligence, or to the extent caused 
by the gross negligence or willful misconduct, of Railroad. 
 

City is allowed to self-insure up to $250,000 per occurrence and $250,000 
aggregate on General Liability and Automotive Liability and up to $500,000 per occurrence and 
$500,000 aggregate on Worker’s Compensation Liability without the prior written consent of 
Railroad. Any deductible, self-insured retention or other financial responsibility for claims must be 
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covered directly by City in lieu of insurance.  Any and all Railroad Liabilities that would otherwise, 
in accordance with the provisions of this Master Agreement, be covered by insurance will be 
covered as if City elected not to include a deductible, self-insured retention or other financial 
responsibility for claims. 
 

Prior to commencing the City Work, City must furnish to Railroad acceptable 
certificate(s) of insurance including an original signature of the authorized representative 
evidencing the required coverage, endorsements, and amendments.  The policy(ies) must contain 
a provision that obligates the insurance company(ies) issuing such policy(ies) to notify Railroad in 
writing at least 30 days prior to any cancellation, non-renewal, substitution or material alteration.  
This cancellation provision must be indicated on the certificate of insurance.  Upon request from 
Railroad, a certified duplicate original of any required policy must be furnished.  Certificate(s) 
should be sent to the following address: 
 

Ebix BPO 
PO Box 12010-BN 
Hemet, CA  92546-8010 
Fax number: 951-652-2882 
Email: bnsf@ebix.com 

 
Upon notification to BNSF of cancellation, non-renewal, substitution or 

material alteration of any such policy(ies), BNSF shall have the option to (i) if feasible, pay, on 
behalf of the City, any and all such premiums, penalties, fees or expenses necessary to keep such 
policy(ies) in full force and effect; or (ii) in the event that such policy(ies) cannot be kept in full force 
and effect, enter into the open market and procure such policy(ies) of insurance on behalf of the 
City as required by this Master Agreement at the then-current market rate.  Upon any of the above 
occurrences, BNSF shall invoice the City for reimbursement of all such premiums, penalties, fees 
or expenses advanced on the City’s behalf plus an additional fifteen (15%) of such advanced 
amounts as remuneration for BNSF’s overhead.  Such amounts advanced by BNSF shall be paid 
by the City within thirty (30) days after delivery of a statement for such expense.  Any insurance 
policy must be written by State’s Risk Retention Group, Inc. or a reputable insurance company 
reasonably acceptable to Railroad or with a current Best's Guide Rating of A- and Class VII or 
better, and authorized to do business in the state(s) in which the service is to be provided.  
 

City represents that this Master Agreement has been thoroughly reviewed by 
its insurance agent(s)/broker(s), who have been instructed by City to procure the insurance 
coverage required by this Master Agreement.  Allocated Loss Expense must be in addition to all 
policy limits for coverages referenced above.  City represents that it understands and its insurance 
agent(s)/broker(s) have been informed that the City’s insurance coverage being procured by the 
City herein is to protect, defend, indemnify and hold harmless BNSF from any and all Liabilities, as 
such term is defined herein, that may arise in connection with this Master Agreement and the City, 
to the fullest extent allowed by law, waives its sovereign and municipal immunity and any caps or 
limitations on legal liability that may result therefrom. 
 

Not more frequently than once every five years, Railroad may reasonably 
modify the required insurance coverage to reflect then-current risk management practices in the 
railroad industry and underwriting practices in the insurance industry. 
 

If any portion of the operation is to be subcontracted by City and not included 
as part of City's OCIP coverage, City must require that its contractors provide and maintain the 
insurance coverages set forth herein, naming Railroad as an additional insured, and requiring that 
the contractor release, defend and indemnify Railroad to the same extent and under the same 
terms and conditions as City is required to release, defend and indemnify Railroad herein. 
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Failure to provide evidence as required by this Section 11 will entitle, but not 

require, Railroad to immediately suspend work under this Master Agreement subject to future 
termination pursuant to Section 24 below.  Acceptance of a certificate that does not comply with 
this section will not operate as a waiver of City's obligations hereunder. 
 

The fact that insurance (including, without limitation, self-insurance) is 
obtained by City will not be deemed to release or diminish the liability of City including, without 
limitation, liability under the indemnity provisions of this Master Agreement.  Damages recoverable 
by Railroad will not be limited by the amount of the required insurance coverage. 
 

For purposes of this Section 11, Railroad means "Burlington Northern Santa 
Fe, LLC", "BNSF Railway Company" and the subsidiaries, successors, assigns and affiliates of 
each. 

11.2 Post-Development Period. Commencing on the date that is the earlier of 
(i) the final completion of the West Haymarket Project or (ii) the expiration or termination of this 
Master Agreement, and continuing thereafter so long as the C&M Agreement and/or any Right of 
Entry agreement is in effect (the "Post-Development Period"), City shall, and shall require City's 
contractors to, at City's sole cost and expense, procure and maintain the insurance coverages 
described in the applicable Rights of Entry. 
 

12. TIMELINE; FUTURE SEQUENCING MEETINGS.  The Parties will use 
commercially reasonable efforts to cause their respective work to be completed on or before the 
dates established in the Timeline.  The timeline set forth on Exhibit Q attached hereto and 
incorporated by reference herein ("Timeline") is the proposed timeline for completion of the initial 
West Haymarket Project, the BNSF Work, UP Work, the Rights of Entry Work and related matters.  
City and BNSF agree that the Timeline may need further refinement including, but not limited to, 
specific project sequencing consensus reached by the Parties and all key third parties including, 
but not limited to, the matters listed in Sections 12.1 and 12.2 below. 
 

12.1 BNSF Work, UP Work, and Amtrak Work Sequencing.  BNSF and City have 
held preliminary design and sequencing meetings with UP and Amtrak to refine the West 
Haymarket Project, the BNSF Work, UP Work, Amtrak Work and the Rights of Entry Work 
schedules.  City and BNSF have obtained UP's input on preliminary design matters for the UP 
Work (defined below) and have obtained Amtrak's input on preliminary design matters for the 
Amtrak Work.  BNSF and City will seek to schedule and hold  further design and sequencing 
meetings as needed with UP and Amtrak when BNSF, City, and the applicable third parties are 
ready to complete final design, further refine implementation sequencing and seek each other's 
input and consent on final design matters.  Said meetings may be held with UP and Amtrak, either 
individually or jointly. 
 

12.2 BNSF Utilities Work, Fiber Optic Work, and Public Utilities Work Sequencing.  
BNSF and City will seek to schedule and hold preliminary Utilities Work design and sequencing 
meeting(s) as needed with all necessary Fiber Optic Companies and Public Utility Companies as 
shown on the Timeline to refine the work schedules for the BNSF Utilities Work, Fiber Optic Work, 
and Public Utilities Work and seek to obtain the Fiber Optic Companies' and Public Utility 
Companies' input and consent on preliminary design matters.  Thereafter, BNSF and City will seek 
to schedule and hold further design and sequencing meetings as needed when BNSF, City and the 
applicable third parties are ready to complete final design, further refine implementation 
sequencing and seek each utility company's input or, if required, consent on final design matters.  
Said preliminary and further meetings may be held jointly or individually with all or select sub-
groups of the Fiber Optic Companies and Public Utility Companies. 
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12.3 Force Majeure.  In the event that BNSF or City is delayed, directly or 
indirectly, from the performance of any act or thing required under the terms of this Master 
Agreement, the C&M Agreement, or the Exchange Agreement (except for payment of monetary 
obligations) by a force majeure event, including but not limited to acts of God, emergencies, 
accident, fire, flood, inclement weather, governmental action, restrictions, priorities or allocations of 
any kind and all kind, labor shortages and/or unavailability of labor, strikes or labor difficulties of 
any and all kinds, shortages of or delay in the delivery of material, act of war, riot, and civil 
commotion, or by any similar or dissimilar cause beyond the reasonable control of BNSF or City, as 
the case may be (as used herein, "Force Majeure"), such failure shall not be deemed to be a 
breach of this Master Agreement, the C&M Agreement, or the Exchange Agreement or a violation 
of any such covenants and the time within which BNSF or City must perform any such act shall be 
extended by a period of time equal to the period of delay arising from any said causes. 
 

13. SERVICE TO ADJACENT PROPERTIES.  City has indicated that N-Street 
Company LLC (Alter Metals) and Jaylynn LLC (Watson-Brickson Lumber) properties will be 
acquired by the City as part of City's implementation of the West Haymarket Project.  BNSF and 
City will reasonably cooperate in City's efforts and obligations to relocate such third parties; 
provided that BNSF shall have no obligation to incur any expense or liability in connection with 
such cooperation.  City acknowledges that any adverse impact to rail service to any shippers could 
delay the Timeline, including without limitation by requiring additional Governmental Approvals. 
 

14. PERMITS AND APPROVALS.  The implementation and Operation of the West 
Haymarket Project, the BNSF Work, the Rights of Entry Work and related activities will require 
certain federal, state, Lower Platte South Natural Resources District, City of Lincoln and other 
governing jurisdiction review, waivers, variances, agreements, permits, conditional approvals, and 
approvals (e.g., Section 106 of the National Historic Preservation Act (NHPA) review, Section 404 
wetland permit(s), levy protection letter(s), floodplain management and fill permit(s), NPDES 
permit(s), grading and land disturbance permit(s), mandatory and voluntary environmental and 
hazardous waste and material clean-up and mitigation, zoning, subdivision, historic place/district 
and land use permit(s), and building permit(s)) (collectively "Governmental Approvals").  City will 
be the lead party responsible to secure all Governmental Approvals, except for the NPDES 
Approval and the STB Notification and STB Approval, and shall also be responsible to pay the 
costs to implement any required condition or term of the Governmental Approvals and to pay any 
related soft costs (engineering, design, application, processing and publishing costs) necessary to 
secure the Governmental Approvals; provided that BNSF shall have the right to participate in the 
process for obtaining any Government Approvals, and to approve in advance any conditions or 
other requirements.  BNSF shall reasonably cooperate with City in obtaining the Governmental 
Approvals, including signing applications as landowner when applicable and necessary, subject to 
BNSF's approval of any such applications, in its sole discretion.  If the required applicant of the 
Governmental Approvals must be the interim property owner, the Parties agree to transfer and 
assign at Closing to the new property owner the pending application and/or Governmental 
Approvals, including resulting benefits and liabilities associated with the Governmental Approvals.  
In addition, BNSF, at its own cost and expense, will (i) obtain the NPDES permit(s) for the BNSF 
Work (the "NPDES Approval"), and (ii) make any necessary filings to the Surface Transportation 
Board ("STB") necessary in connection with the 2010 BNSF Work and related BNSF's operations 
("STB Notification").  The Timeline provides that City will acquire all property from all existing 
shippers that may otherwise have been impacted by the West Haymarket Project prior to the 
removal of any infrastructure and/or conveyance of property required for service to any such 
shippers.  Therefore, according to the Timeline, rail service to shippers will not be impacted by the 
BNSF Work, the conveyance of any Transferred BNSF Property, or any other activities of BNSF.  
Consequently, the Parties do not anticipate that any STB approval will be necessary.  Should rail 
service to any shippers be impacted by the West Haymarket Project, BNSF shall use commercially 
reasonable efforts to obtain any and all necessary abandonment approvals and other approvals (if 
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any) for the BNSF Work and Land Exchange (collectively "STB Approval").  City will be 
responsible for any costs associated with any STB Approval.  Nothing in this Master Agreement, 
the C&M Agreement, or the Exchange Agreement shall be deemed a submission by BNSF to the 
jurisdiction of any state or local body or a waiver of the preemptive effect of any state or federal 
law. 
 

15. PURCHASE AND SALE AGREEMENT WITH UNION PACIFIC.  In connection with 
implementation of the West Haymarket Project, City has entered into a Purchase and Sale 
Agreement, dated June 15, 2010 ("UP Agreement") with UP wherein UP agrees to sell and City 
agrees to buy approximately 14 acres of Existing UP Property, which is identified as Tract 1 
(Parcels 1-16) in the Title Insurance Commitment and is shown on the map attached hereto as 
Exhibit E. The UP Agreement will require UP to rehabilitate the existing UP bridge over Salt Creek 
(i) to accommodate 40 mph travel, (ii) to meet such other requirements of BNSF as provided to City 
in writing in advance, (iii)  to be used by BNSF as access for the new wye track; the UP Agreement 
will also require UP to reconstruct a segment of UP track generally located to the north of the new 
wye beginning at the location just east of the UP bridge and extending in a northwesterly direction 
where it connects to existing track under Sun Valley Boulevard (collectively "UP Work").  UP's 
obligation to complete the UP Work shall survive closing under the UP Agreement.  The UP 
Agreement is contingent in part upon UP entering into the JFA MOU (defined below).  City agrees 
to convey the UP/Replacement BNSF Property as shown on Exhibit E-1 to BNSF as part of the 
Replacement BNSF Property. 
 

16. JOINT FACILITIES AGREEMENT BETWEEN UP AND BNSF.  BNSF agrees to 
enter into good faith negotiations with UP and to use commercially reasonable efforts to finalize 
and execute a Joint Facilities Agreement with UP ("JFA") regarding certain BNSF facilities within 
the Future BNSF Corridor.  BNSF contemplates the proposed JFA would be substantially similar in 
substance as that certain Memorandum of Understanding between BNSF and UP dated February 
22, 2010 (the "JFA MOU") and attached hereto as Exhibit R, and incorporated herein by 
reference.  BNSF warrants and represents that City shall have no obligations under the JFA.  
BNSF does not guarantee that UP will execute the JFA. 
 

17. UP AND BNSF OPERATIONAL SERVICES.  The BNSF Replacement Work, 
Amtrak Work, BNSF Utilities Work, and UP Work are intended to provide BNSF similar operational 
services and flexibility to that which currently exists or that which BNSF anticipates will be required 
by BNSF and UP pursuant to the JFA. 
 

18. LINCOLN STATION REPLACEMENT PARKING.  BNSF agrees that, upon request 
of City, BNSF shall relinquish and give up all or some of its parking rights on the Transferred BNSF 
Property and at and adjacent to the Lincoln Station Office Building, subject to any termination 
notice required to be provided by BNSF in order to relinquish such rights, and subject to 
reimbursement of BNSF by City for any termination fees or related costs payable by BNSF in 
connection with such termination (which shall be treated as part of the BNSF Additional City Cost 
Work), provided that BNSF receives seventy-five (75) parking stalls for use by its employees, 
licensees, and invitees within five hundred (500) feet of the Lincoln Station Office Building at no 
cost to BNSF for so long as BNSF shall require such stalls for related business purposes 
associated with on-going BNSF business activities at Lincoln Station Office Building or 
replacement office property within the Lincoln Haymarket Historic District or the West Haymarket 
Project Area.  BNSF shall not assign, transfer, lease, sublease, license or sublicense these parking 
stalls to any third parties who are not performing business activities for BNSF.  Said request may 
be exercised by City by delivering written notice to BNSF within two (2) years after the Third City 
Closing (as defined in the Exchange Agreement).  Any of the above described parking stalls used 
for BNSF business activities and located upon land owned, leased, controlled or operated by City 
shall be subject to City's parking rules and regulations attached hereto as Exhibit OO, 
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incorporated herein by reference.  City may reasonably modify its rules and regulations to reflect 
then-current City parking management and safety practices in the Downtown Lincoln and the West 
Haymarket Project. 

 
19. 2nd and “J” CROSSING CLOSURE.  Prior to the First Closing, City shall take all 

necessary actions to permanently close, relinquish, abandon, and vacate the existing public at-
grade crossing at 2nd and "J" Street ("2nd & J"), as shown on Exhibit AA, at no expense to BNSF.  
Upon vacation of said crossing, title will by law automatically revert to BNSF as the abutting 
property owner; provided, however, that City shall provide any documentation requested by BNSF 
to confirm such reversion to BNSF.  BNSF agrees to execute and deliver to City at the First Closing 
an easement in the form of Exhibit TT attached hereto granting City and Public Utilities 
Companies the necessary license or easement rights to permit existing and future utilities 
Operation within the vacated right-of-way, provided that for future Utilities, plans and specifications 
are submitted to BNSF for review and approval per BNSF’s Utility Accommodation Policy.  If this 
Master Agreement, the C&M Agreement, and/or the Exchange Agreement expire or terminate 
following the vacation of 2nd & J, BNSF’s obligation under this Section 19 shall survive such 
expiration or termination. 
 

20. OTHER BNSF TRACKS TO BE RELINQUISHED.  BNSF has investigated and 
determined that BNSF has no need to retain either the existing tracks or any remaining rights to 
operate future tracks in the bubble area shown on Exhibit S attached hereto (as labeled "EXIST. 
SIDING TRACKS TO BE RELINQUISHED"). BNSF agrees, without additional monetary 
consideration, to take all action reasonably necessary to relinquish its rights to use such labeled 
tracks and bubble area.  BNSF shall have the right, but not the obligation, to remove all or any 
portion of such tracks and related appurtenances as BNSF Existing Improvements, provided that if 
any such tracks and related appurtenances are removed by BNSF, BNSF shall restore the area to 
as near the condition prior to such track removal as may be practicable.  BNSF will quitclaim any 
BNSF Reversionary Interests in the Existing City Streets and Alleys and other City streets and 
alleys underlying such tracks to City by quit claim deed as part of the Replacement City Property at 
the First Closing.  Any BNSF Existing Improvements not removed by BNSF shall be conveyed to 
City and become the property of City concurrently with BNSF's relinquishment of rights to use such 
tracks.  BNSF will reasonably cooperate with City to amend or extinguish any ordinance rights to 
occupy such portions of the Existing Streets and Alleys as necessary. 
 

21. FUTURE AT-GRADE CROSSINGS.  Other than the Rights of Entry agreements 
and temporary construction crossings expressly described herein or in the Exchange Agreement, 
no at-grade vehicular or pedestrian crossings shall be created or permitted in connection with the 
West Haymarket Project, without the prior written consent of BNSF, whether as part of the initial 
development or in the future. The provisions of this Section 21 shall survive expiration or 
termination of this Master Agreement, the C&M Agreement, and the Exchange Agreement, and all 
Closings under the Exchange Agreement. 
 

22. CONTINGENCIES.  In addition to, and not in limitation of, the contingencies set 
forth in the Exchange Agreement, the obligations of each Party as set forth below shall be subject 
to the fulfillment on or before each applicable Closing Date (as defined in the Exchange 
Agreement) of all of the applicable conditions set forth below.  
 

22.1 City Contingencies for First Closing and 2010 Notice to Proceed.  City's 
obligations to close on the First Closing and to deliver the 2010 Notice to Proceed to BNSF 
hereunder shall be contingent upon the following: 
 

22.1.1 The City Council for City and/or JPA approving the necessary 
agreements, resolutions and ordinances for the implementation of the West Haymarket Project, the 
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City Work,  the BNSF Work and the Rights of Entry Work on or before the completion date shown 
on the Timeline; 
 

22.1.2 Execution of a JFA MOU between UP and BNSF, with terms and 
conditions acceptable to BNSF and UP;  
 

22.1.3 Execution of the UP Agreement between UP and City for the West 
Haymarket Project; 
 

22.1.4 Execution of the Amtrak/BNSF Lease, with terms and conditions 
acceptable to Amtrak and BNSF; 
 

22.1.5 Execution of the Amtrak Agreement; 
 

22.1.6 Obtaining any necessary consents and approvals authorizing the 
transactions contemplated by this Master Agreement, the licenses and/or easements described 
herein and in the Exchange Agreement, and all related work;  
 

22.1.7 Governmental Approvals necessary for the 2010 BNSF Work, the 
2010 Storm Water Mitigation Work, 2010 Sanitary Sewer Work, UP Work, the 2011 BNSF Work, 
and the 2012 BNSF Work and City's approval or acceptance of any terms or conditions of such 
Governmental Approvals; and 
 

22.1.8 During City's due diligence period, City accepting title and 
environmental conditions of the Replacement City Property. 
 

22.2 BNSF Contingencies for First Closing and 2010 BNSF Work.  BNSF's 
obligations hereunder to close on the First Closing and proceeding with the implementation of the 
2010 BNSF Work (subject to the requirements of Section 2.4 above being satisfied) shall be 
contingent upon the following: 
 

22.2.1 Execution of the JFA, with terms and conditions acceptable to BNSF 
and UP; 
 

22.2.2 Execution of the Amtrak/BNSF Lease; 
 

22.2.3 Execution of the UP Agreement between UP and City for the West 
Haymarket Project; 
 

22.2.4 Execution of the Amtrak Agreement; 
 

22.2.5 Receipt by BNSF of satisfactory evidence from City and Escrow 
Agent that the BNSF Work Payment Amount has been funded and deposited in the Escrow 
Account pursuant to the Escrow Agreement; 
 

22.2.6 Obtaining any necessary consents and approvals authorizing the 
transactions contemplated by this Master Agreement, the licenses and/or easements described 
herein and in the Exchange Agreement, and all related work; 
 

22.2.7 Obtaining Governmental Approvals necessary for the construction 
and implementation of the 2010 BNSF Work, the 2010 Storm Water Mitigation Work, 2010 Sanitary 
Sewer Work, UP Work, the 2011 BNSF Work, and the 2012 BNSF Work and BNSF's approval of 
any terms or conditions of the applicable Governmental Approvals; and 
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   22.2.8 During BNSF's due diligence period, BNSF accepting title and 
environmental conditions of the Replacement BNSF Property. 
 

22.3 City and BNSF Contingencies for Second BNSF Closing and All Other City 
Closings, Notices to Proceed, and BNSF Work.  City's and BNSF's obligations to close on the 
Second BNSF Closing and all subsequent City Closings, the City delivering the Second Notice to 
Proceed to BNSF and BNSF proceeding with the implementation of the 2011 BNSF Work 
hereunder shall be contingent upon BNSF obtaining required STB Approval, if any, for the 2011 
BNSF Work and 2012 BNSF Work. 
 

22.4 Contingencies Not Satisfied.  In the event any of the contingencies in 
Section 22.1 and Section 22.2 are not satisfied to the benefitted Party's reasonable satisfaction by 
December 31, 2010, or mutual extension thereof by the Parties, or in the event any of the 
contingencies in Section 22.3 are not satisfied to the benefitted Party’s reasonable satisfaction 
within eighteen (18) months after the proposed date in the Timeline for the Second BNSF Closing, 
or mutual extension thereof by the Parties, then the benefitted Party's sole and exclusive remedies 
hereunder shall be to either (i) waive such contingency by written notice to the other Party; or (ii) 
terminate this Master Agreement, upon which termination the Parties shall have no further 
obligations hereunder except those that expressly survive termination. 
 

23. FUNDING.  City has secured federal grants and funds to implement environmental 
assessment and remediation of the West Haymarket Project Area.  Furthermore, City may seek 
additional federal grants and funds to help implement environmental remediation of the West 
Haymarket Project Area and help implement other aspects of the West Haymarket Project.  City 
represents and warrants to BNSF that there are or will be no conditions or requirements associated 
with such grants and funds that BNSF will be responsible to satisfy or implement regarding the use 
of the BNSF Work Payments, the Cash Payment, or any other amounts payable to BNSF for the 
Project.  City's representations and warranties contained in this Section 23 shall survive expiration 
or termination of this Master Agreement, the C&M Agreement, and the Exchange Agreement, and 
all Closings under the Exchange Agreement. 
 

24. DEFAULT AND TERMINATION. 
 

 24.1 If either Party fails to perform any of its obligations under this Development 
Agreement, and, after written notice is given by the non-defaulting Party to the defaulting Party 
specifying the default, the defaulting Party fails either to promptly commence to cure the default, or 
to complete the cure expeditiously but in all events to complete the cure within thirty (30) days after 
the default notice is given, then the non-defaulting Party may (i) seek specific performance of the 
unperformed obligations; (ii) at defaulting Party’s sole cost, arrange for the performance of 
unperformed City Work or BNSF Work as may be applicable; or (iii) bring a claim for damages.  
Additionally, any default by City shall entitle BNSF to immediately suspend any further BNSF Work.  
If BNSF suspends BNSF Work for more than eighteen (18) months, either Party shall have the 
right to terminate this Master Agreement and/or pursue any other remedies available at law or in 
equity.  For purposes of this Master Agreement, a default in the Exchange Agreement, the C&M 
Agreement, or any Right of Entry shall be considered a default under this Master Agreement.  The 
remedies set forth in this Section 24.1 shall be in limitation of any other remedies that a Party may 
have at law or in equity. 
 

24.2 Any waiver by either Party of any default or defaults under this Master 
Agreement or any delay of either Party in enforcing any remedy set forth herein shall not constitute 
a waiver of the right to pursue any remedy at a later date or terminate this Master Agreement for 
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any subsequent default or defaults, nor shall any such waiver in any way affect such Party's ability 
to enforce any section of this Master Agreement.  
 

24.3 The term of this Master Agreement shall begin on the Effective Date and 
terminate on the final Closing under the Exchange Agreement or earlier termination of the 
Exchange Agreement, unless sooner terminated as set forth herein. 
 

24.4 If this Master Agreement terminates for any reason prior to the final Closing 
under the Exchange Agreement, then BNSF shall have the right, but not the obligation, to 
terminate, at BNSF's sole discretion, (i) any or all of the temporary Rights of Entry, and/or (ii) any 
or all of the permanent Rights of Entry for which the improvements contemplated thereunder have 
not been completed. 
 

25. NOTICE.  Any notice required or permitted to be given hereunder by one Party to 
the other shall be in writing and the same shall be given and shall be deemed to have been served 
and given if: (i) placed in the United States mail, certified, return receipt requested, or (ii) deposited 
into the custody of a nationally recognized overnight delivery service, addressed to the Party to be 
notified at the address for such Party specified below, or to such other address as the Party to be 
notified may designate by giving the other Party no less than thirty (30) days' advance written 
notice of such change in address. 
 
If to BNSF: BNSF Railway Company 

P.O. Box 961034 
Fort Worth, TX  76161-0034. 

  Attn:  Robert J. Boileau, P.E., Assistant Vice President, Engineering Services 
 
If to City: City of Lincoln, Nebraska 

555 South 10th Street 
Lincoln, NE  68508 
Attn:  City Attorney 

 
MISCELLANEOUS 
 

26. Time is of the essence of this Master Agreement. 
 

27. In any action (declaratory or otherwise) brought by either Party in connection with or 
arising out of the terms of this Master Agreement, the prevailing Party in such action will be entitled 
to recover from the non-prevailing Party all actual costs, actual damages, and actual expenses, 
including, without limitation, reasonable attorneys' fees and charges to the fullest extent permitted 
by law. 
 
 28. This Master Agreement binds and is for the benefit of both Parties and their 
permitted successors and assigns.  No Party may assign its rights and obligations hereunder 
without the prior written consent of the other Party. Any permitted assignment shall not terminate 
the liability of the assigning Party, unless a specific release of such liability in writing is given and 
signed by the other Party.  Notwithstanding any contrary provision herein; City shall have the right 
to assign this Master Agreement to the West Haymarket Joint Public Agency, a Nebraska joint 
public agency ("JPA") without further consent of BNSF provided (i) City delivers prior written 
notification to BNSF of the assignment, (ii) City and JPA enter into BNSF's then-standard Consent 
to Assignment form, pursuant to which City will remain jointly and severally liable for all of City's 
obligations hereunder, including without limitation City’s liability and indemnification obligations; 
provided that BNSF agrees it will first send any claim or notice of default to the JPA and will not 
pursue any action against the City until thirty (30) days after the date of such claim or notice to the 
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JPA, unless failure to pursue action against the City during such time would otherwise prejudice 
BNSF’s rights, and (iii) in no event shall this Master Agreement or any interest herein be assigned 
unless City's entire interest under the C&M Agreement, the Exchange Agreement, and all Rights of 
Entry agreements are assigned at the same time to the same assignee. 
 

29. Each Party and its counsel have reviewed and revised this Master Agreement.  The 
Parties agree that the rule of construction that any ambiguities are to be resolved against the 
drafting party must not be employed to interpret this Master Agreement or its amendments or 
exhibits. 
 
 30. If any clause or provision of this Master Agreement is illegal, invalid or 
unenforceable under present or future laws effective during the term of this Master Agreement, 
then and in that event, it is the intention of the Parties that the remainder of this Master Agreement 
shall not be affected thereby, and it is also the intention of the Parties that in lieu of each clause or 
provision of this Master Agreement that is illegal, invalid or unenforceable, there be added, as a 
part of this Master Agreement, a clause or provision as similar in terms to such illegal, invalid or 
unenforceable clause or provision as may be possible and be legal, valid and enforceable. 
 

31. This Master Agreement, the Exchange Agreement, the C&M Agreement, and, to the 
extent executed, the Right of Entry licenses and/or easements described herein, contain the entire 
agreement between BNSF and City with respect to the West Haymarket Project.  Oral statements 
or prior written matters not specifically incorporated into this Master Agreement are superseded 
hereby.  No variation, modification, or change to this Master Agreement, the Exchange Agreement, 
the C&M Agreement, or the Rights of Entry agreements shall bind either Party unless set forth in a 
document signed by both Parties.  No failure or delay of either Party in exercising any right, power 
or privilege hereunder shall operate as a waiver of such Party's right to require strict compliance 
with any term of this Master Agreement.  The captions next to the section numbers of this Master 
Agreement are for reference only and do not modify or affect this Master Agreement. 
 
 32. No director, officer, elected or appointed official, or employee of either of the Parties 
shall be personally liable in the event of any default. 
 
 33. This Master Agreement may be executed in more than one counterpart, including 
facsimile transmissions, each of which shall be deemed an original. 
 
 34. As of this same Effective Date, City and BNSF have also entered into the Exchange 
Agreement, the C&M Agreement, and to the extent executed, certain Rights of Entry.  After the 
Effective Date and upon completion of additional design work, City and BNSF expect to execute 
other Rights of Entry.  City and BNSF agree that, except as otherwise stated in Section 4, (i) in the 
event the terms of the Master Agreement, the C&M Agreement, the Exchange Agreement, and the 
various Rights of Entry are inconsistent, then the Master Agreement shall prevail; (ii) in the event 
the terms of the Exchange Agreement, the C&M Agreement, and the terms of the various Rights of 
Entry are inconsistent, then the Exchange Agreement shall prevail; and (iii) in the event the terms 
of the C&M Agreement and the terms of the various Rights of Entry are inconsistent, then the C&M 
Agreement shall prevail. 
 
 35. Any books, papers, receipts, and accounts of the Parties hereto relating to the City 
Work to be performed by the City and City Parties and BNSF Additional City Cost Work will at all 
reasonable times and upon reasonable prior written notice be open to inspection and audit by the 
agents and authorized representatives of the Parties hereto, as well as the State of Nebraska, for a 
period of one (1) year after the date of the final disbursement from the Escrow Account. 
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 36. All aspects of this Master Agreement shall be governed by the laws of the State of 
Nebraska. 
 
 37. To the fullest extent permitted by law any dispute arising under or in connection with 
this Master Agreement or related to any subject matter which is the subject of this Master 
Agreement shall be subject to the sole and exclusive jurisdiction of the United States District Court 
for the District of Nebraska.  The aforementioned choice of venue is intended by the Parties to be 
mandatory and not permissive.  Each Party hereby irrevocably consents to the jurisdiction of the 
United States District Court for the District of Nebraska in any such dispute and irrevocably waives, 
to the fullest extent permitted by law, any objection that it may now have or hereafter have to the 
laying of venue in such court and that any such dispute which is brought in such court has been 
brought in an inconvenient forum. 
 

38. By signing below, the Parties affirm they have the legal authority to enter into this 
Master Agreement. 
 
 

[Signature Page Follows] 
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 IN WITNESS WHEREOF, the Parties have set their hands as of the date below each 
Party's signature; to be effective, however, as of the Effective Date above. 
 
 
CITY OF LINCOLN, NEBRASKA, a Nebraska municipal corporation 
 
 

By: ____________________________________ 
Chris Beutler, Mayor of Lincoln 

 
Date: ___________________________________ 

 
 
 
 
BNSF RAILWAY COMPANY, a Delaware corporation 
 
 

By: ______________________________________ 
David L. Freeman, Vice President – Engineering 

 
Date:      ______ 
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Exhibits to be attached to Master Development Agreement: 
 
Exhibit A:   Depiction of West Haymarket Project 

Exhibit B:   Depiction of Existing BNSF Property 

Exhibit B-1:   Depiction of Retained BNSF Property / Transferred BNSF Property 

Exhibit C:   Depiction of BNSF Bridge 

Exhibit D:   Depiction of Existing City Streets and Alleys 

Exhibit D-1:   Depiction of Vacated Right of Way/Retained City Property, Vacated 
Right of Way/Replacement BNSF Property, and BNSF Reversionary 
Interests 

Exhibit E:   Depiction of Existing UP Property 

Exhibit E-1:   Depiction of UP/City Retained Property / UP/Replacement BNSF 
Property 

Exhibit F:   Depiction of Third Party Properties 

Exhibit F-1:   Depiction of Third Party/Retained City Property and Third 
Party/Replacement BNSF Property 

Exhibits G and G-1:  Depiction of Replacement BNSF Property 

Exhibit H:   Depiction of Future BNSF Corridor 

Exhibit I:   Rights of Entry Work 

Exhibit I-1:   Depiction of Storm Water Mitigation Area (Temporary Grading) 

Exhibit I-2:   Depiction of Storm Water Mitigation Area (Permanent Improvements) 

Exhibit I-3:   Depiction of Soil Staging Areas 

Exhibit I-4:   Depiction of Pedestrian Bridge Area 

Exhibit J:   Depiction of Replacement City Property 

Exhibit J-1:   Depiction of Crossing Agreement Areas 

Exhibit J-2:   Depiction of Holes in the Donut and Temporary Access Areas 

Exhibit K   Depiction of Future City Property 

Exhibit L:   Depiction of BNSF Replacement Work and BNSF Removal Work 
Areas 

Exhibit M-1:   Depiction of Temporary Access for Temporary Access License 

Exhibit M-2:   Depiction of Temporary Access for City Amtrak Work Area 

Exhibit N:   Depiction of City Amtrak Work Area 

Exhibit O:   Depiction of Fiber Optic Work and Public Utilities Work Areas 

Exhibit P:   Depiction of Security Fencing Area 

Exhibit P-1:   Depiction of Gate Locations on Security Fencing Area 

Exhibit Q:   Timeline 

Exhibit R:   JFA MOU 

Exhibit S:   Depiction of Other BNSF Reversionary Interests 

Exhibit T:   Intentionally Deleted. 

Exhibit U:   Letter Agreement for part of the Final Design Work 
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Exhibit X:   Included Work 

Exhibit Y:   BNSF Work Payment Exclusions 

Exhibit Z:   Escrow Agreement 

Exhibit Z-1:   Construction Draw Schedule 

Exhibits AA – AA-7:  Depiction of Arena Drive Grading Area 

Exhibit BB:   Form of Temporary License for Survey / Geotech / Environmental 
Activities / Advanced Construction 

Exhibit DD:   Intentionally Deleted. 

Exhibit EE:   Form of Temporary Access License for Initial Construction 

Exhibit FF:   Form of Storm Water Mitigation Easement 

Exhibit FF-1:   Form of Temporary Grading License for Storm Water Mitigation 

Exhibit GG:   Form of Temporary Access License for Soil Staging 

Exhibit HH:   Form of Pedestrian Bridge Easement 

Exhibit HH-1:   Form of Temporary Access License for Construction Staging - 
Pedestrian Bridge 

Exhibit HH-A (pp. 1- 4):  Depiction of Pedestrian Bridge License Area 

Exhibit II:   Form of Temporary Access License for Amtrak Work 

Exhibit JJ:   Form of Security Fencing License 

Exhibit KK:   Form of Temporary Grading License for Arena Drive and Parking Lot 
Construction 

Exhibit NN:   Form of Fiber Optic Communication Easement 

Exhibit OO:   City Parking Rules and Regulations 

Exhibit TT:   Form of City Utility Easement / 2nd and J Utility Easement 

Exhibit UU:   Form of Crossing Agreement 
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EXCHANGE AGREEMENT 
 
 

THIS EXCHANGE AGREEMENT ("Agreement") is made to be effective as of    , 
2010 ("Effective Date") between the CITY OF LINCOLN, NEBRASKA, a Nebraska municipal corporation 
("City"), and BNSF RAILWAY COMPANY, a Delaware corporation ("BNSF").  City and BNSF, 
respectively, are sometimes referred to in this Agreement each as a "Party" and collectively, as the 
"Parties". 
 
 

RECITALS 
 
 A. City and BNSF have entered into that certain Master Development Agreement of even date 
herewith (the "Master Agreement").  In connection with certain economic development objectives of City 
as set forth in the Master Agreement, City desires to acquire the Replacement City Property (defined 
below) from BNSF in exchange for the Replacement BNSF Property (defined below) and Cash Payment 
(defined below).  All capitalized terms not defined herein shall have the same meaning as in the Master 
Agreement. 
 
 B. BNSF owns or controls certain real property and related improvements (collectively, the 
"Existing BNSF Property") located in the City of Lincoln, Lancaster County, Nebraska, and depicted on 
Exhibit B attached hereto and incorporated herein by reference.  The Existing BNSF Property consists of 
(i) the "Retained BNSF Property" as depicted on Exhibit B-1 attached hereto and incorporated herein by 
reference, and (ii) the "Transferred BNSF Property" as depicted on Exhibit B-1 attached hereto). 
 
 C. BNSF owns or controls that certain bridge over Salt Creek (the "BNSF Bridge") located in 
the City of Lincoln, Lancaster County, Nebraska, and depicted on Exhibit C attached hereto and 
incorporated herein by reference. 
 
 D. BNSF holds certain ordinance rights, licenses, easements, and/or other interests 
(collectively "BNSF Reversionary Interests") over that certain real property depicted on Exhibit J and 
over certain other City streets and alleys immediately abutting the Project Area ("Other BNSF 
Reversionary Interests") as shown on Exhibit S attached hereto and incorporated herein by reference.   
 
 E. For purposes of this Agreement, the Transferred BNSF Property, the BNSF Bridge, the 
BNSF Reversionary Interests and the Other BNSF Reversionary Interests shall be referred to collectively 
herein as the "Replacement City Property". 
 
 F. City desires to acquire certain real property and related improvements ("UP/Replacement 
BNSF Property") located in the City of Lincoln, Lancaster County, Nebraska, from Union Pacific Railroad 
Company ("UP"), as depicted on Exhibit E-1 attached hereto and incorporated herein by reference.   
 
 G. City desires to acquire certain real property and related improvements located in the City of 
Lincoln, Lancaster County, Nebraska, from certain additional third parties ("Third Party/Replacement 
BNSF Property"), as depicted on Exhibit F-1 attached hereto and incorporated herein by reference.   
 
 H. City desires to vacate those streets and alleys (the "Vacated Right of Way/Replacement 
BNSF Property") as depicted on Exhibit D-1 attached hereto and incorporated herein by reference, and to 
promptly cause all reversionary interests in the Vacated Right of Way/Replacement BNSF Property to be 
transferred to BNSF. 
 
 I. For purposes of this Agreement, the Vacated Right of Way/Replacement BNSF Property, 
UP/Replacement BNSF Property, and the Third Party/Replacement BNSF Property shall be referred to 
collectively herein as the "Replacement BNSF Property". 
 
 J. The Replacement City Property and the Replacement BNSF Property may be collectively 
referred to hereinafter as the "Exchange Properties" or individually as an "Exchange Property".  As used 
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in this Agreement, "Transferor" refers to the Party that will be quitclaiming the respective Exchange 
Property, and "Transferee" refers to the Party to which the respective Exchange Property will be 
quitclaimed. 
 
 

AGREEMENTS 
 
 In consideration of the mutual promises and covenants hereinafter set forth, and for other good and 
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties hereby 
agree as follows: 
 
Section 1. City Initial Acquisition of UP/Replacement BNSF Property and Third Party/ 
Replacement BNSF Property. 
 
 1.1 On or before the First Closing (defined below), City shall acquire, at its sole cost and 
expense, the UP/Replacement BNSF Property from UP.  BNSF shall have no obligation to pay for or assist 
in the acquisition of the UP/Replacement BNSF Property.  
 
 1.2 On or before the First Closing, City shall acquire, at its sole cost and expense, the 
applicable Third Party/Replacement BNSF Property from Noohznik L.P. and the Lower Platte South Natural 
Resources District.  BNSF shall have no obligation to pay for or assist in the acquisition of the Third 
Party/Replacement BNSF Property from such parties. 
 
 1.3 On or before the Second BNSF Closing (defined below), City shall acquire, at its sole cost 
and expense, the applicable Third Party/Replacement BNSF Property from N Street Company, LLC.  BNSF 
shall have no obligation to pay for or assist in the acquisition of the Third Party/Replacement BNSF 
Property. 
 
 1.4 City's acquisition of the UP/Replacement BNSF Property and Third Party/Replacement 
BNSF Property are collectively the "Initial Acquisitions". 
 
Section 2. Exchange Consideration; Bargain Sale. 
 
 2.1 Subject to the terms and conditions set forth in this Agreement (i) BNSF agrees to convey 
its interest in the Replacement City Property to City; (ii) BNSF agrees to convey the Rights of Entry (as 
defined in the Master Agreement); (iii) City agrees to convey its interest in the Replacement BNSF Property 
to BNSF; (iv) City agrees to pay to BNSF the Cash Payment; and (v) City agrees to cooperate with BNSF 
to substantiate the Charitable Donation. 
 

2.2 City will convey its interest in the Replacement BNSF Property to BNSF by quitclaim deeds 
at the BNSF Closings (defined below) as set forth below, free and clear of all Encumbrances (defined 
below) except the Permitted Encumbrances (defined below).  For purposes of this Agreement, all 
references to a quitclaim deed for the Replacement BNSF Property shall include an easement instead of a 
quitclaim deed for any parcel over which BNSF elects to receive an easement interest instead of fee simple 
ownership (as provided for in Section 9.1 below); provided, however, that any easement interests in the 
Replacement BNSF Property which are conveyed in lieu of fee simple title shall be quitclaimed to BNSF. 
 
 2.3 City hereby advises BNSF that City has immediate need for the Replacement City Property 
for incorporation into City's development project and should BNSF not agree to exchange the Replacement 
City Property to City under the terms and conditions of this Agreement, City's staff intends to recommend to 
its governing body that City immediately initiate the process to exercise its power of eminent domain to 
acquire the Replacement City Property in accordance with applicable law.  In order to avoid the expense 
and delay of such a condemnation action by City, BNSF is willing to convey the Replacement City Property 
to City in lieu of such condemnation action on the terms and conditions set forth in this Agreement. 
 

2.4 BNSF will convey its interest in the Replacement City Property to City by quitclaim deeds 
and deliver the Rights of Entry agreements at the City Closings (defined below) as set forth below.  
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 2.5 In addition to the conveyance to BNSF of the Replacement BNSF Property, City shall also 
pay to BNSF the sum of One Million and no/100 Dollars ($1,000,000.00) ("Cash Payment") as additional 
consideration for the Replacement City Property at the First Closing. 
 
 2.6 BNSF intends to make a charitable donation to City ("Charitable Donation") for the 
amount equal to the fair market value of the Replacement City Property (less the Cash Payment) minus the 
fair market value of the Replacement BNSF Property (the "Donation Amount").  To the extent permitted by 
law, City agrees to cooperate with BNSF to execute the Donee Acknowledgment Section of Internal 
Revenue Service Form 8283 and a charitable contribution receipt ("Charitable Contribution Receipt") for 
the Donation Amount.  To establish the respective fair market values of the Replacement City Property and 
Replacement BNSF Property, BNSF, at its sole cost and expense and using an appraiser of BNSF's 
choice, shall obtain appraisals of each conveyed parcel for the Replacement City Property and 
Replacement BNSF Property, each such appraisal to be conducted within sixty (60) days prior to the 
Closing conveying each applicable parcel.  BNSF agrees to provide City with copies of such appraisals.  
The Charitable Donation shall be allocated among the properties included in the City Closings as 
reasonably determined by BNSF and in compliance with applicable Internal Revenue Service regulations 
(the "Donation Allocation"). 
 
Section 3. Existing Information. 
 
 3.1 As of the Effective Date, the City has taken reasonable efforts to provide BNSF with copies 
of (i) any environmental assessments and reports, (ii) any contracts or agreements, (iii) any soil or 
engineering reports, and (iv) any written notices from any governmental authority relating to the 
Replacement BNSF Property and in the possession or direct control of the City’s designated document 
custodian (collectively, the "City Existing Information").  If during the term of this Agreement and 
subsequent to such initial delivery, City obtains additional or updated materials that would have been 
included in the City Existing Information, City shall promptly deliver such additional or updated materials to 
BNSF.   
 
 3.2 As of the Effective Date, BNSF has taken reasonable efforts to provide City with copies of 
(i) any environmental assessments and reports, (ii) any contracts or agreements (including without 
limitation known existing licenses and easements to be assigned to City pursuant to the provisions of 
Section 4.7.1 below), (iii) any soil or engineering reports, and (iv) any written notices from any 
governmental authority relating to the Replacement City Property to be conveyed to City and in the 
possession or direct control of BNSF's designated document custodian (collectively, the "BNSF Existing 
Information").  If during the term of this Agreement and subsequent to such initial delivery, BNSF obtains 
additional or updated materials that would have been included in the BNSF Existing Information, BNSF 
shall promptly deliver such additional or updated materials to City. 
 
 3.3 Any information provided by the Transferor for each Exchange Property ("Information") 
has been provided without any representation or warranty as to the completeness or accuracy of the data 
other information contained therein, and all such Information is furnished to the Transferee solely as a 
courtesy, and the Party delivering such Information has neither verified the accuracy or any statements or 
other information therein contained, the method used to compile such Information nor the qualifications of 
the persons preparing such Information.  The Information is provided on an AS-IS, WHERE-IS BASIS, 
AND EACH TRANSFEREE EXPRESSLY ACKNOWLEDGES THAT THE TRANSFEROR MAKES NO 
REPRESENTATION, EXPRESS OR IMPLIED, OR ARISING BY OPERATION OF LAW, INCLUDING, 
BUT IN NO WAY LIMITED TO, ANY WARRANTY OF QUANTITY, QUALITY, CONDITION, 
MERCHANTABILITY, SUITABILITY OR FITNESS FOR A PARTICULAR PURPOSE AS TO THE 
INFORMATION. 
 
Section 4. Title Insurance, Surveys and Other Matters. 
 

4.1 Title Commitments.  City will obtain an ALTA Owner's Policy Title Insurance Commitments 
("Title Insurance Commitments") from Chicago Title Insurance Company through its agent Nebraska Title 
Company ("Title Company") during the City Due Diligence Period (defined below) covering the 
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Replacement City Property.  City has also obtained Title Insurance Commitments from the Title Company 
dated May 11, 2010 (with file numbers BNSF001 and BNSF002) covering the Replacement BNSF 
Property. City has caused the Title Insurance Commitments to be separated into parcels corresponding to 
each Closing (defined below) and Property Survey prior to the applicable Closing.  Prior to each Closing, 
City, at City's sole cost and expense, shall update the applicable Title Insurance Commitments to the dates 
of the applicable Closings (defined below) (such title commitments, as updated, are respectively the 
"Replacement City Property Commitments" and the "Replacement BNSF Property Commitments"). 
The Replacement City Property Commitments and the Replacement BNSF Property Commitments shall be 
referred to collectively herein as the "Title Commitments".  BNSF has been provided with a copy of the 
initial form of the Replacement BNSF Property Commitment. 
 
 4.2 Surveys and Legal Descriptions.  City, at its sole cost and expense, has obtained and 
delivered or caused to be delivered to BNSF surveys of the Replacement BNSF Property dated May 28, 
2010 and the Replacement City Property dated _________________, pursuant to current on-the-ground 
staked surveys performed by Daniel A. Thomson of Olsson Associates ("Surveyor"); provided, however, 
such surveys shall be updated during the BNSF Due Diligence Period (defined below) and City Due 
Diligence Period as reasonably requested by the Parties so that they (i) are certified to City, BNSF and Title 
Company, (ii) reflect the actual dimensions of and the total number of gross and net acres within the land 
described therein, (iii) identify any rights-of-way, easements, or other Encumbrances by applicable 
recording reference, (iv) show the location of all improvements (including, but not limited to, railroad tracks), 
(v) are conducted in accordance with the Minimum Detail Requirements and Standards for Land Title 
Surveys of the American Title Association and American Congress on Surveying and Mapping, (vi) provide 
a recordable legal description for each parcel of the Replacement City Property and the Replacement 
BNSF Property, which legal descriptions will be attached to the applicable deed or easement at the 
applicable Closing, and (vii) include the Surveyor's registered number, seal, and the date of the survey 
(such surveys, as updated are respectively the "Replacement BNSF Property Surveys" and "Replacement 
City Property Surveys").  For purposes of this Agreement, the Replacement BNSF Property Surveys and 
the Replacement City Property Surveys shall be referred to collectively herein as the "Property Surveys". 
 

4.3 Replacement BNSF Property.  If the Replacement BNSF Property Commitments or the 
Replacement BNSF Property Surveys disclose any Encumbrances or other matters that are not acceptable 
to BNSF, then BNSF may give City written notice thereof during the BNSF Due Diligence Period, specifying 
BNSF's objections ("BNSF Objections"), if any.  If BNSF Objections are made, City will use reasonable 
efforts to, but is not obligated to, cure any BNSF Objections.  If BNSF gives notice of BNSF Objections to 
City and City is unable or unwilling to cure the BNSF Objections or cause the Title Company to insure 
BNSF, at City's sole cost and expense and to the extent acceptable to BNSF in BNSF's sole discretion, 
against loss or damage that may be occasioned by such Encumbrances within the twenty (20) day period 
following receipt of the notice ("City Cure Period"), then BNSF may either (i) terminate this Agreement by 
giving written notice thereof to City within ten (10) days after the expiration of such City Cure Period 
("BNSF Title Termination Deadline"), and, upon such termination, neither Party will have any further 
rights or obligations under this Agreement, or (ii) waive the BNSF Objections and consummate the 
conveyance of the Replacement BNSF Property subject to the BNSF Objections (which will be deemed to 
be Permitted Encumbrances).  If BNSF does not terminate this Agreement prior to the BNSF Title 
Termination Deadline, then BNSF shall have no further right to terminate this Agreement for matters 
disclosed in the Replacement BNSF Property Commitments or the Replacement BNSF Property Surveys, 
except to the extent permitted as part of the BNSF Pre-Conveyance Review as described in Section 11.1.2 
and 11.1.3. 
 

4.4 Replacement City Property.  The “City Due Diligence Period” shall commence upon the 
Effective Date and continue until the date that is 60 days after the date upon which the City receives the 
Replacement City Property Commitments and the last of the BNSF Existing Information, environmental 
reports, and any other deliverables from BNSF, and has been granted access to the Replacement BNSF 
Property for such evaluation and inspection purposes (but in no event less than 60 days after the Effective 
Date), except as otherwise waived in writing.  If the Replacement City Property Commitments or the 
Replacement City Property Surveys disclose any Encumbrances or other matters that are not acceptable to 
City, then City may give BNSF written notice thereof within the City Due Diligence Period specifying City's 
objections ("City Objections"), if any.  If City Objections are made, BNSF may, but is not obligated to, cure 
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any City Objections, but in any case BNSF will not be required to incur any expense or liability to cure such 
City Objections.  If City gives notice of City Objections to BNSF and BNSF is unable or unwilling to cure the 
City Objections or cause the Title Company to insure City, to the extent acceptable to City in City's sole 
discretion, against loss or damage that may be occasioned by such Encumbrances within the twenty (20) 
day period following receipt of the notice ("BNSF Cure Period"), then City may either (i) terminate this 
Agreement by giving written notice thereof to BNSF within ten (10) days after the expiration of the BNSF 
Cure Period ("City Title Termination Deadline"), and, upon such termination, neither Party will have any 
further rights or obligations under this Agreement, or (ii) waive the City Objections and consummate the 
quitclaim of the Replacement City Property subject to the City Objections (which will be deemed to be 
Permitted Encumbrances).  If City does not terminate this Agreement prior to the City Title Termination 
Deadline, then City shall have no further right to terminate this Agreement for matters disclosed in the 
Replacement City Property Commitments or the Replacement City Property Surveys, except to the extent 
permitted as part of the City Pre-Conveyance Review as described in Section 11.2.2. 
 

4.5 No Monetary Encumbrances.  Notwithstanding the above, except as set forth in Section 
4.6 below, in no event will any liens or other monetary Encumbrances affecting the Exchange Properties be 
Permitted Encumbrances. 
 

4.6 Exception.  Notwithstanding the foregoing or anything to the contrary contained herein: 
 

4.6.1 if any portion of the Replacement City Property is encumbered by liens of one or 
more mortgages of BNSF (or its predecessors), BNSF, at its expense, shall deliver to City good 
and sufficient releases of such liens that are applicable to the Replacement City Property within 
one hundred eighty (180) days after the first meeting of BNSF's Board of Directors held after the 
applicable Closing; 

 
4.6.2 any judgment against BNSF that may appear of record as a lien against the 

Replacement City Property shall be settled and satisfied by BNSF and a release filed of record if 
and when it is judicially determined to be valid, and BNSF hereby indemnifies City for any losses or 
costs arising out of BNSF's failure to have such a valid judgment lien so settled and satisfied, 
including attorneys' fees; and 

 
 4.6.3 the releases, settlements or satisfaction by BNSF of such liens referred to in 
Sections 4.6.1 or 4.6.2 above shall be deemed an acceptable cure of such items for purposes of 
this Section 4. The provisions in Sections 4.6.1 and 4.6.2 shall survive each applicable Closing, 
shall be binding on the Parties' successors and assigns, and shall not merge into the quitclaim 
deeds to the Replacement City Property or any Closing documents. 

 
 4.7 For purposes of this Agreement, "Encumbrances" shall be defined as all liens, claims, 
easements, right-of-ways, reservations, restrictions, encroachments, tenancies, leases, licenses and any 
other encumbrances of whatsoever nature affecting the Exchange Properties. "Permitted Encumbrances" 
shall be defined as all the Encumbrances appearing in the Title Commitments for the Exchange Properties 
that are either not objected to, insured by the Title Company in a form acceptable to the Parties, or are 
objected to but not cured and that are subsequently waived pursuant to this Section 4. 
 

4.7.1 Permitted Encumbrances – Replacement City Property.   
 

4.7.1.1 The Parties agree that with respect to the Replacement City Property, 
Permitted Encumbrances shall also be deemed to include, without limitation:   

 
4.7.1.1.1 All existing longitudinal easements and licenses with third 

parties and all easements and licenses that cross multiple properties (collectively, 
"Longitudinal Agreements") that would not materially interfere with the use of the 
Replacement City Property for its intended uses under the West Haymarket 
Redevelopment Plan as determined by the City at the City’s sole discretion and that extend 
beyond the limits of the Replacement City Property for pipelines, telecommunications 
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(including without limitation, fiber optic cables or lines, communications equipment, control 
systems and various types of cables), power, water or other utilities; and 

 
4.7.1.1.2 All other existing easements and licenses with third parties 

(collectively, the "Non-Longitudinal Agreements"); provided, however, that BNSF agrees 
to assign (to the extent assignable), and City to accept, all Non-Longitudinal Agreements to 
City at the applicable Closings, each such assignment to be substantially in the form 
attached hereto as Exhibit SS, incorporated herein by reference (each a "License 
Assignment" and collectively, "License Assignments").  BNSF does not represent or 
warrant that the Non-Longitudinal Agreements to be assigned (to the extent assignable) or 
other information contained in the Non-Longitudinal Agreements or License Assignments 
constitute all of the agreements affecting the Replacement City Property. 

 
4.7.1.2 Upon completion of the Fiber Optics Work (defined in the Master 

Agreement), BNSF will use reasonable efforts to, but will have no obligation to, secure or 
obtain written releases from the Fiber Optic Companies (defined in the Master Agreement) 
for any easements and licenses for fiber optic lines that were relocated from the 
Replacement City Property to the Future BNSF Corridor.  BNSF shall have no obligation to 
incur any costs or expenses with regards to obtaining such releases. 

 
4.7.2 Permitted Encumbrances – Replacement BNSF Property. The Parties agree that 

with respect to the Replacement BNSF Property, Permitted Encumbrances shall also be deemed to 
include the UP/Replacement BNSF Property encumbrances contained in the Purchase and Sale 
Agreement between UP and the City of Lincoln approved by Executive Order No. 83205, dated 
June 15, 2010 ("UP/City PSA"), including but not limited to all mineral rights reserved in Section 
5(a)(i) of the UP/City PSA, all leases and licenses referred to in Sections 6(a) and 6(b) of the 
UP/City PSA, and the restriction on the use set forth in Section 8 of the UP/City PSA.  [Subject to 
discussion – BNSF reviewing UP's response ] 

 
Section 5. Additional Agreements.  Except as otherwise set forth in this Agreement, neither Party 
shall (a) enter into or agree to enter into any lease, easement, license or other agreement concerning 
occupancy or use of any of the Replacement BNSF Property or Replacement City Property; (b) enter into, or 
consent in writing to, any easement, encumbrance, covenant, condition, restriction or right-of-way affecting the 
Replacement BNSF Property or Replacement City Property; or (c) cause or permit to arise any matter affecting 
title to any of the Replacement BNSF Property or Replacement City Property, without first obtaining the other 
Party's prior written consent, which consent may not be unreasonably withheld, conditioned or delayed.  City 
and BNSF shall each pay in full prior to the date of each of the applicable Closings for all labor, material and 
services required to be provided by such Party or otherwise contracted for by or on behalf of such Party.  At 
each Closing, Transferor will represent to Transferee and to the Title Company that there are no outstanding 
unpaid bills for labor, material, or utilities furnished on behalf of Transferor with respect to the Exchange 
Property, and will agree to indemnify and hold harmless Transferee and Title Company against all payments 
and expenses, including court costs and attorneys' fees, if the above representation proves to be inaccurate in 
whole or in part. 
 
Section 6. Representations and Warranties.  Each Party represents and warrants to the other Party 
as of the date of this Agreement and as of the date of each of the applicable Closings hereunder that: 
 

6.1 It has all necessary power and authority to enter into and consummate the transactions 
contemplated herein, and the person executing this Agreement on behalf of the Party is duly authorized to 
do so. 

 
6.2. Except as disclosed to the Transferee in the studies or other materials delivered to the 

Transferee, to the Transferor's knowledge: 
 

6.2.1 No actions, suits, proceedings, orders, inquiries, or investigations are pending or 
are threatened against, involving, or affecting the Exchange Property, at law or in equity, or before 
or by any federal, state, municipal, or other governmental department, court, commission, board, 
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bureau, agency, or instrumentality, alleging the violation of any federal, state, or local law, statute, 
ordinance, rule, regulation, decree, order, and/or permit relating to Environmental Matters (defined 
below) or the release of any Hazardous Substances (defined below). 

 
6.2.2 Except as provided for in Section 2.3 above, no actions, suits, or proceedings are 

pending, threatened or asserted against the Exchange Property or against Transferor in connection 
with the Exchange Property, before or by any federal, state, municipal, or other governmental 
department, court, commission, board, bureau, agency, or instrumentality. 

 
6.2.3 Except as provided for in Section 2.3 above, no pending or threatened 

condemnation actions exist with respect to the Exchange Property. 
 
6.2.4 Transferor has not received any notice that any ordinance, regulation, law, or 

statute of any governmental agency pertaining to the Exchange Property has been violated. 
 
6.2.5 No permission, approval, or consent by third parties or governmental authorities is 

required for Transferor to consummate this transaction. 
 
 6.3 The term "knowledge" as used in this Agreement, including without limitation this 
Section 6, refers to the actual, present knowledge of: (i) David P. Schneider, General Director – Land 
Revenue Management for BNSF, and (ii) _______________ (name), ________________ (title) for City 
(each, the respective Party's "Information Representative"), as of the Effective Date of this Agreement, 
without any duty of investigation or inquiry of any kind or nature whatsoever. [City to provide name and title] 
 
Section 7. Amtrak.  City acknowledges that the Replacement City Property is subject to that certain 
agreement between National Rail Passenger Service Corporation ("Amtrak") and Burlington Northern 
Railroad Company and The Atchison, Topeka and Santa Fe Railway Company, dated September 1, 1996, 
as amended ("Operating Agreement").  City also acknowledges that BNSF is obligated to provide property 
in the City of Lincoln for intercity rail passenger use under the terms of the federal Rail Passenger Service 
Act (Title 49 United States Code Section 24308(a)).  On or prior to the First Closing: (i) City shall enter into 
an agreement with Amtrak for a new station lease ("Station Lease") for City to provide an intercity railroad 
passenger station facility for Lincoln, Nebraska for Amtrak on the Replacement City Property (or on other 
equitable replacement property), on terms and conditions mutually acceptable to City and Amtrak.  City 
does not guarantee that Amtrak will enter into the Station Lease.  The new Station Lease shall be binding 
upon and inure to the benefit of City and Amtrak, and their respective successors and assigns.  BNSF 
agrees to use commercially reasonable efforts to enter into the Amtrak/BNSF Lease (as defined in the 
Master Agreement) with Amtrak.  BNSF does not guarantee that Amtrak will enter into the Amtrak/BNSF 
Lease. 
 
Section 8. Closing Conditions. 
 
 8.1 Notwithstanding anything herein to the contrary, the obligations of each Party to 
consummate the transactions under this Agreement shall be subject to the fulfillment on or before each 
applicable Closing Date (defined below) of all of the applicable conditions contained in Sections 8.2 through 
8.13, any or all of which may be waived only by the benefitted Party by written notice to the other Party.  In 
the event any of such applicable conditions are not satisfied or waived by the benefitted Party prior to or at the 
applicable Closing then either Party may extend the applicable Closing Date by delivering notice to the other 
Party prior to or on the applicable Closing Date in which case the applicable Closing Date shall be extended to 
give additional time to satisfy the foregoing conditions and the Parties shall proceed with the terms of this 
Agreement.  Subsequent Closings shall be suspended during any such extension period.  If any Closing Date 
is extended or suspended for more than eighteen (18) months, either Party shall have the right to terminate this 
Agreement and following any such termination neither Party will have any further rights or obligations under 
this Agreement except for those rights and obligations that expressly survive termination of this Agreement. 
 Notwithstanding anything herein to the contrary, if the Master Agreement is terminated prior to the completion 
of all Closings, this Agreement shall terminate and neither Party shall have any further rights or obligations 
under this Agreement except for those rights and obligations that expressly survive termination of this 
Agreement.  
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 8.2 City's obligations to close on the First Closing are contingent upon the satisfaction of the 
following conditions precedent prior to the First Closing: 
 

8.2.1 The City Council for City and/or the Board of Representatives for JPA (defined 
below) approving the necessary agreements, resolutions and ordinances for the implementation of 
the activities contemplated herein; 

 
8.2.2 City obtaining any necessary consents and approvals authorizing the transactions 

contemplated by this Agreement; 
 

8.2.3 All Initial Acquisitions have taken place, or City has obtained the necessary 
authority to complete the Initial Acquisitions, including by condemnation if necessary, on a 
schedule that would satisfy the dates in the Timeline (as defined in the Master Agreement); 

 
8.2.4 BNSF and Amtrak have entered into the Amtrak/BNSF Lease; 

 
8.2.5 The City Due Diligence Period and the City Title Termination Deadline have both 

expired, or all City Objections have been waived; 
 

8.2.6 The applicable City Pre-Conveyance Review has been completed to City's 
satisfaction, or all City Pre-Conveyance Review Objections have been waived; 

 
8.2.7 The Master Agreement is in full force and effect, and neither Party is in default 

under the Master Agreement beyond applicable grace and cure periods; 
 

8.2.8 All contingencies under Section 22.1 of the Master Agreement have been 
satisfied; 

 
8.2.9 The Parties have agreed to the terms and conditions of the Rights of Entry; 

 
  8.2.10 City and Amtrak have entered into the Station Lease; and 
 

8.2.11 Title Company has committed to issue the Replacement City Property Owner 
Policy (defined below) for the First City Closing Property (defined below) in a form acceptable to 
City. 

 
 8.3 BNSF's obligations to close on the First Closing are contingent upon the satisfaction of the 
following conditions precedent prior to the First Closing: 
 

8.3.1 BNSF obtaining any necessary consents and approvals authorizing the 
transactions contemplated by this Agreement; 

 
8.3.2 BNSF and Amtrak have entered into the Amtrak/BNSF Lease; 

 
8.3.3 The BNSF Due Diligence Period and the BNSF Title Termination Deadline have 

both expired, or all BNSF Objections have been waived; 
 

8.3.4 The applicable BNSF Pre-Conveyance Review is completed to BNSF's 
satisfaction, or all BNSF Pre-Conveyance Review Objections have been waived; 

 
8.3.5 All Initial Acquisitions have taken place, or City has obtained the necessary 

authority to complete the Initial Acquisitions, including by condemnation if necessary, on a 
schedule that would satisfy the dates in the Timeline; 

 
8.3.6 City and Amtrak have entered into the Station Lease; 
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8.3.7 Title Company has committed to issue the Replacement BNSF Property Owner 
Policy (defined below) for the First BNSF Closing Property (defined below) in a form acceptable to 
BNSF; 

 
8.3.8 The Parties have agreed to the terms and conditions of the Rights of Entry; 

 
8.3.9 The Master Agreement is in full force and effect, and neither Party is in default 

under the Master Agreement beyond applicable grace and cure periods; and 
 

8.3.10 All contingencies under Section 22.2 of the Master Agreement have been 
satisfied. 

 
 8.4 City's obligations to close on the Second BNSF Closing are contingent upon the 
satisfaction of the following conditions precedent prior to the Second BNSF Closing: 
 

8.4.1 All Initial Acquisitions have taken place; 
 

8.4.2 The First Closing has taken place; and 
 

8.4.3 The Master Agreement is in full force and effect, and neither Party is in default 
under the Master Agreement beyond applicable grace and cure periods. 

 
 8.5 BNSF's obligations to close on the Second BNSF Closing are contingent upon the 
satisfaction of the following conditions precedent prior to the Second BNSF Closing: 
 

8.5.1 All Initial Acquisitions have taken place; 
 

8.5.2 The First Closing has taken place; 
 

8.5.3 The applicable BNSF Pre-Conveyance Review has been completed to BNSF's 
satisfaction, or all BNSF Pre-Conveyance Review Objections (defined below) have been waived; 

 
8.5.4 The Master Agreement is in full force and effect, and neither Party is in default 

under the Master Agreement beyond applicable grace and cure periods; and 
 

8.5.5 Title Company has committed to issue the Replacement BNSF Property Owner 
Policy for the Second BNSF Closing Property (defined below) in a form acceptable to BNSF. 

 
 8.6 City's obligations to close on the Second City Closing are contingent upon the satisfaction 
of the following conditions precedent prior to the Second City Closing: 
 

8.6.1 The First Closing has taken place; 
 

8.6.2 The Master Agreement is in full force and effect, and neither Party is in default 
under the Master Agreement beyond applicable grace and cure periods; 

 
8.6.3 The applicable City Pre-Conveyance Review has been completed to City's 

satisfaction, or all City Pre-Conveyance Review Objections (defined below) have been waived; and  
 

8.6.4 Title Company has committed to issue the Replacement City Property Owner 
Policy for the Second City Closing Property in a form acceptable to City. 

 
 8.7 BNSF's obligations to close on the Second City Closing are contingent upon the 
satisfaction of the following conditions precedent prior to the Second City Closing: 
 

8.7.1 The First Closing and the Second BNSF Closing have taken place; and 
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8.7.2 The Master Agreement is in full force and effect, and neither Party is in default 
under the Master Agreement beyond applicable grace and cure periods. 

 
 8.8 City's obligations to close on the Third City Closing are contingent upon the satisfaction of 
the following conditions precedent prior to the Third City Closing: 
 

8.8.1 The Second City Closing has taken place; 
 

8.8.2 The applicable City Pre-Conveyance Review has been completed to City's 
satisfaction, or all City Pre-Conveyance Review Objections have been waived; 

 
8.8.3 The Master Agreement is in full force and effect, and neither Party is in default 

under the Master Agreement beyond applicable grace and cure periods; and 
 

8.8.4 Title Company has committed to issue the Replacement City Property Owner 
Policy for the Third City Closing Property (defined below) in a form acceptable to City. 

 
 8.9 BNSF's obligations to close on the Third City Closing are contingent upon the satisfaction 
of the following conditions precedent prior to the Third City Closing: 
 

8.9.1 The Second City Closing has taken place; and 
 

8.9.2 The Master Agreement is in full force and effect, and neither Party is in default 
under the Master Agreement beyond applicable grace and cure periods. 

 
 8.10 City's obligations to close on the Fourth City Closing are contingent upon the satisfaction of 
the following conditions precedent prior to the Fourth City Closing: 
 

8.10.1 The Third City Closing has taken place; 
 

8.10.2 The applicable City Pre-Conveyance Review has been completed to City's 
satisfaction, or all City Pre-Conveyance Review Objections have been waived; 

 
8.10.3 The Master Agreement is in full force and effect, and neither Party is in default 

under the Master Agreement beyond applicable grace and cure periods; 
 

8.10.4 Passenger Track No. 2 is removed from service, as determined by BNSF in 
BNSF's sole and absolute discretion; and 

 
8.10.5 Title Company has committed to issue the Replacement City Property Owner 

Policy for the Fourth City Closing Property in a form acceptable to City. 
 
 8.11 BNSF's obligations to close on the Fourth City Closing are contingent upon the satisfaction 
of the following conditions precedent prior to the Fourth City Closing: 
 

8.11.1 The Third City Closing has taken place; 
 

8.11.2 Passenger Track No. 2 is removed from service, as determined by BNSF in 
BNSF's sole and absolute discretion; and 

 
8.11.3 The Master Agreement is in full force and effect, and neither Party is in default 

under the Master Agreement beyond applicable grace and cure periods. 
 
 8.12 City's obligations to close on the Fifth City Closing are contingent upon the satisfaction of 
the following conditions precedent prior to the Fifth City Closing: 
 

8.12.1 The Fourth City Closing has taken place; 
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8.12.2 The applicable City Pre-Conveyance Review has been completed to City's 

satisfaction, or all City Pre-Conveyance Review Objections have been waived; 
 

8.12.3 The Master Agreement is in full force and effect, and neither Party is in default 
under the Master Agreement beyond applicable grace and cure periods; 

 
8.12.4 Passenger Track No. 1 is removed from service, as determined by BNSF in 

BNSF's sole and absolute discretion; and 
 

8.12.5 Title Company has committed to issue the Replacement City Property Owner 
Policy for the Fifth City Closing Property (defined below) in a form acceptable to City. 

 
 8.13 BNSF's obligations to close on the Fifth City Closing are contingent upon the satisfaction of 
the following conditions precedent prior to the Fifth City Closing: 
 

8.13.1 The Fourth City Closing has taken place; 
 

8.13.2 Passenger Track No. 1 is removed from service, as determined by BNSF in 
BNSF's sole and absolute discretion; and 

 
8.13.3 The Master Agreement is in full force and effect, and neither Party is in default 

under the Master Agreement beyond applicable grace and cure periods. 
 
Section 9. Closings.  The BNSF Closings and the City Closings are referred to individually herein as 
a "Closing" and collectively as the "Closings."  The "First Closing" shall consist of a conveyance of 
certain property from City to BNSF as described in Section 9.1.1 below, and a simultaneous quitclaim of 
certain property from BNSF to City as described in Section 9.2.1 below.  Each Closing shall occur at the 
offices of Title Company, on the date for such Closing set forth in the Timeline (each such date to be 
referred to herein individually as a "Closing Date" and collectively as the "Closing Dates").  City shall be 
responsible for all costs associated with the Closings, including, without limitation, escrow fees, 
documentary stamps and other recording costs, any state, county, or local excise taxes, and costs of all 
surveys and title policies. 
 
 9.1 The "BNSF Closings" shall include the First Closing and the Second BNSF Closing.   At 
least _____ (__) days before each of the BNSF Closings, BNSF shall deliver to City written notice of 
BNSF's decision as to whether each parcel is to be conveyed to BNSF via an easement or by quitclaim 
deed. 
 

9.1.1 First Closing.  At the First Closing, City shall, at its sole cost and expense, vacate 
the existing public at-grade crossing at 2nd and "J" Street, and vacate that portion of the Vacated 
Right of Way/Replacement BNSF Property abutting the UP/Replacement BNSF Property, Third 
Party/Replacement BNSF Property owned by Noohznik L.P., Third Party Replacement BNSF 
Property owned by Lower Platte South Natural Resources District, and Retained BNSF Property 
generally shown on Exhibit G (BNSF shall have no obligation to pay for or assist in the vacation of 
the Vacated Right of Way/Replacement BNSF Property and/or the transfer of the Vacated Right of 
Way/Replacement BNSF Property), and shall convey to BNSF that portion of the Replacement 
BNSF Property generally shown on Exhibit G attached hereto and incorporated herein by this 
reference, including any remaining improvements located on any such land (collectively, the "First 
BNSF Closing Property").  

 
9.1.2 Second BNSF Closing.  At the Second BNSF Closing, City shall, at its sole cost 

and expense, vacate the Vacated Right of Way/Replacement BNSF Property abutting the 
remaining Third Party/Replacement BNSF Property as generally shown on Exhibit G-1 (BNSF 
shall have no obligation to pay for or assist in the vacation of the Vacated Right of 
Way/Replacement BNSF Property and/or the transfer of the Vacated Right of Way/Replacement 
BNSF Property), and shall convey to BNSF all remaining Replacement BNSF Property as generally 
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shown on Exhibit G-1 attached hereto and incorporated herein by this reference, including any 
remaining improvements located on any such land (collectively, the "Second  BNSF Closing 
Property"). 

 
9.2 At each Closing, City shall deliver, or cause to be delivered, to BNSF the following items 

with respect to the applicable portion of the Replacement BNSF Property: 
 
  9.2.1 With respect to the BNSF Closings, a quitclaim deed ("Replacement BNSF 

Property Deed") in the form attached to this Agreement as Exhibit QQ, attached hereto and 
incorporated herein by this reference, with the applicable legal description prepared pursuant to 
Section 4.2 attached thereto, fully executed and acknowledged by City, to be countersigned and 
accepted by BNSF at the applicable Closing, conveying to BNSF the City's interest in the 
Replacement BNSF Property for the applicable BNSF Closing, subject only to the Permitted 
Encumbrances (provided, however, that for all properties for which BNSF elects to receive an 
easement in lieu of fee ownership, City shall deliver an easement ["Replacement BNSF Property 
Easement"] in the form attached hereto as Exhibit QQ-1, incorporated herein by this reference, 
with the applicable legal description prepared pursuant to Section 4.2 attached thereto, fully 
executed and acknowledged by City, granting to BNSF an easement for the Replacement BNSF 
Property for the applicable BNSF Closing, subject only to the Permitted Encumbrances); 

 
  9.2.2 With respect to the First Closing, reasonable documentation of City's and Amtrak's 

execution of the Station Lease. 
 
  9.2.3 At all applicable Closings and in accordance with the Donation Allocation, City 

shall, to the extent permitted by law, deliver to BNSF any and all documentation necessary to 
complete and establish the Charitable Donation.   

 
  9.2.4 With respect to the First Closing, City shall deliver to BNSF the Cash Payment. 
 

 9.2.5 License Assignments, as applicable. 
 

 9.2.6 Rights of Entry agreements, as applicable. 
 

 9.2.7 Such other and further documents as may be reasonably required to consummate 
the transactions contemplated by this Agreement and for Title Company to issue the Replacement 
BNSF Property Owner Policy (defined below) in accordance with this Agreement. 

 
 9.2.8 Possession of the Replacement BNSF Property as required under this Agreement. 

 
 9.3 In addition to the foregoing, for each BNSF Closing, City shall cause Title Company to 
issue to BNSF an ALTA Owner's Extended Coverage Policy of Title Insurance ("Replacement BNSF 
Property Owner Policy") in the amount equal to the fair market value of the parcel of Replacement BNSF 
Property conveyed at such Closing (as determined by appraisal pursuant to the provisions of Section 2.6), 
insuring such parcel of Replacement BNSF Property conveyed to BNSF at the applicable BNSF Closing 
free and clear of all matters except the Permitted Encumbrances applicable to such parcel of Replacement 
BNSF Property. 
 
 9.4 The "City Closings" shall include the First Closing, the Second City Closing, the Third City 
Closing, the Fourth City Closing, and the Fifth City Closing (each as defined below). 
 

9.4.1  First Closing.  At the First Closing, BNSF shall convey to City BNSF's interest in (a) 
that portion of the Replacement City Property generally shown on Exhibit J-1 attached hereto and 
incorporated herein by this reference, (b) any and all BNSF Reversionary Interests as generally 
shown on Exhibit J-1 attached hereto and (c) any and all Other BNSF Reversionary Interests as 
generally shown on Exhibit S attached hereto, including any remaining improvements located on 
any such land (collectively, the "First City Closing Property"). 
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9.4.2  Second City Closing.  At the "Second City Closing", BNSF shall convey to City 
BNSF's interest in (a) that portion of the Replacement City Property generally shown on Exhibit J-
2 attached hereto and incorporated herein by this reference (the "Holes in the Donut"), and (b) 
any and all BNSF Reversionary Interests to the streets and alleys abutting the Holes in the Donut 
as generally shown on Exhibit J-2 attached hereto, including any remaining improvements located 
on any such land (collectively, the "Second City Closing Property"). 

 
9.4.3  Third City Closing.  At the "Third City Closing", BNSF shall convey to City BNSF's 

interest in (a) that portion of the Replacement City Property generally shown on Exhibit J-3 
attached hereto and incorporated herein by this reference; (b) any and all BNSF Reversionary 
Interests to the streets and alleys abutting such property and the BNSF Bridge as generally shown 
on Exhibit J-3 attached hereto; and (c) the BNSF Bridge, including any remaining improvements 
located on any such land or the BNSF Bridge (collectively, the "Third City Closing Property"). 

 
9.4.4  Fourth City Closing.  At the "Fourth City Closing", BNSF shall convey to City 

BNSF's interest in (a) the Replacement City Property generally shown on Exhibit J-4, attached 
hereto and incorporated herein by this reference, and (b) any and all BNSF Reversionary Interests 
to the streets and alleys abutting such property, including any remaining improvements located on 
any such land as generally shown on Exhibit J-4 attached hereto (collectively, the "Fourth City 
Closing Property"). 

 
9.4.5  Fifth City Closing.  At the "Fifth City Closing", BNSF shall convey to City BNSF's 

interest in (a) all Replacement City Property not previously conveyed to City in the previous 
Closings, as generally shown on Exhibit J-5, attached hereto and incorporated herein by this 
reference, and (b) any and all BNSF Reversionary Interests not previously conveyed to City in the 
previous Closings (collectively, the "Fifth City Closing Property"). 

 
 9.4.6  The First City Closing Property, Second City Closing Property, Third City Closing 
Property, Fourth City Closing Property, and the Fifth City Closing Property shall be referred to 
collectively herein as the "City Closing Properties". 

 
9.5 At each Closing, BNSF shall deliver, or cause to be delivered, to City the following items 

with respect to the applicable portion of the Replacement City Property: 
 

 9.5.1 A quitclaim deed ("Replacement City Property Deed") in the form attached to this 
Agreement as Exhibit RR, attached hereto and incorporated herein by this reference, fully 
executed and acknowledged by BNSF, to be countersigned and accepted by City at the applicable 
Closing, conveying to City BNSF's interest in the Replacement City Property for the applicable City 
Closing; 

 
 9.5.2 A quitclaim bill of sale ("Bill of Sale") in the form attached to this Agreement as 
Exhibit PP, attached hereto and incorporated herein by this reference, fully executed by BNSF, to 
be countersigned and accepted by City at Closing, conveying to City any remaining improvements 
located on the Replacement City Property for the applicable City Closing (other than remaining 
improvements necessary for BNSF’s railroad operations as described in Section 11.2.7.1 below), 
the cost of which is included in the Cash Payment; 

 
9.5.3 With respect to the First Closing, [ (i) a bill of sale quitclaiming to City the 

excavated fill described in Section 11.2.4 below, the cost of which is included in the Cash 
Payment, and (ii) ] reasonable documentation of BNSF's and Amtrak's execution of the 
Amtrak/BNSF Lease. [Bill of Sale subject to further discussion depending on construction work 
plan and protocols] 

 
 9.5.4 With respect to the Third City Closing, a bill of sale ("Bridge Bill of Sale") in the 
form attached hereto as Exhibit PP-1 and incorporated herein by reference, fully executed and 
acknowledged by BNSF, quitclaiming to City the BNSF Bridge, the cost of which is included in the 
Cash Payment. 



 

14 

 
 9.5.5 License Assignments, as applicable. 

 
 9.5.6 Rights of Entry agreements, as applicable. 
 
 9.5.7 Such other and further documents as may be reasonably required to consummate 
the transactions contemplated by this Agreement and for Title Company to issue the Replacement 
City Property Owner Policy in accordance with this Agreement, including, but not limited to, a 
Certificate of Succession and Aliases to be filed of record in the Office of the Register of Deeds of 
Lancaster County, Nebraska, as to the following entities: Atchinson and Nebraska Rail Road 
Company; Burlington Northern Railroad Company; Lincoln & North Western Railroad Company; 
Lincoln Northwestern Railroad Company; Atchinson and Nebraska Railroad Company; The 
Chicago Burlington & Quincy Railroad Company; certified copies of the Resolution of the Board of 
directors of BNSF authorizing the sale and conveyance of the Replacement City Property; and 
documentation that BNSF, a corporation of the State of Delaware is in good standing according to 
the Secretary of State, State of Delaware; and [ Under review by BNSF ] 

 
 9.5.8 Possession of the Replacement City Property as required under this Agreement. 

 
 9.6 BNSF acknowledges and agrees that City may, at City's sole cost and expense, obtain, to 
the extent obtainable, an ALTA Owner’s Extended Coverage Policy of Title Insurance (“Replacement City 
Property Owner Policy”) for all or any portion of the Replacement City Property conveyed at such City 
Closing insuring such parcel of Replacement City Property conveyed to City at the applicable City Closing, 
free and clear of all matters except the Permitted Encumbrances applicable to such parcel of Replacement 
City Property. 
 
Section 10. Taxes. 
 
 10.1 City Replacement Property.  
 
  10.1.1 Locally Assessed Taxes.  BNSF shall pay on or before each City Closing Date all 
locally assessed (i.e., not centrally assessed) real estate taxes, personal property taxes, and special tax 
assessments (“Taxes”) levied or assessed against the applicable Replacement City Property that are due 
and payable on or before such City Closing Date.  City shall pay, without proration, all locally assessed real 
estate taxes and special tax assessments (but not personal property taxes) levied or assessed against the 
applicable Replacement City Property that are not yet due and payable as of each City Closing Date.  
BNSF shall pay all locally assessed personal property taxes levied against existing improvements of BNSF 
remaining on the applicable City Replacement Property that are not yet due and payable as of each City 
Closing Date.   
 
  10.1.2 Centrally Assessed Taxes.  BNSF shall pay all real estate and personal property 
taxes centrally assessed against the Replacement City Property for the year of Closing and all prior years.  
 
 10.2 BNSF Replacement Property.   
 
  10.2.1 Locally Assessed Taxes.  City shall pay on or before each BNSF Closing Date all 
locally assessed Taxes against the applicable Replacement BNSF Property that are due and payable on 
such BNSF Closing Date.  Locally assessed Taxes levied and/or assessed against the BNSF Replacement 
Property that are not due and payable as of such BNSF Closing Date shall be prorated to the date of 
Closing at the prior year tax rate and assessed value.   
 
  10.2.2 Centrally Assessed Taxes.  City shall pay or cause UP to pay all taxes centrally 
assessed against the UP/Replacement BNSF Property for the year of Closing and all prior years. 
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Section 11. Due Diligence Period; Condition of Exchange Properties; Release and Indemnity.   
All of Section 11 subject to further discussion 
 
 11.1 Replacement BNSF Property. 
 

 11.1.1 BNSF shall be allowed to conduct Tests (defined below) and evaluate and inspect 
the Replacement BNSF Property, City Existing Information, and other information related to the 
Replacement BNSF Property for the "BNSF Due Diligence Period" described herein.  The BNSF 
Due Diligence Period shall commence upon the Effective Date and continue until the date that is 60 
days after the date upon which BNSF receives the last of the City Existing Information, Title 
Insurance Commitments, Replacement BNSF Property Surveys, environmental reports, and any 
other deliverables from City, and has been granted access to the Replacement BNSF Property 
(except for N Street Company LLC parcel) for such evaluation and inspection purposes (but in no 
event less than 60 days after the Effective Date), except as otherwise waived in writing.  To the 
extent City has not completed the Initial Acquisitions, City will reasonably cooperate with BNSF and 
obtain rights from the underlying landowners as necessary to facilitate BNSF's due diligence 
investigations and evaluations.  During the BNSF Due Diligence Period, BNSF will determine 
whether BNSF is willing to accept the physical, title, and environmental conditions of each parcel 
comprising the Replacement BNSF Property. BNSF shall perform investigations of the 
Replacement BNSF Property as it deems necessary to determine the condition of the Replacement 
BNSF Property, including without limitation the physical condition, the environmental condition, and 
the condition of title. 

 
 11.1.2 In addition to BNSF's rights during the BNSF Due Diligence Period, BNSF shall 
have the right to perform a final walk-through inspection, and to review the applicable Title 
Commitments and any additional or updated Existing City Information during the week prior to each 
of the First Closing and the BNSF Second Closing (collectively, the "BNSF Pre-Conveyance 
Reviews" and each individually a "BNSF Pre-Conveyance Review") to confirm there have been 
no material changes to the Replacement BNSF Property or to the title thereof.  

 
 11.1.2.1 If the BNSF Pre-Conveyance Review conducted before the First 
Closing reveals material changes to the Replacement BNSF Property or to the title thereof 
that did not exist as of the expiration of the BNSF Due Diligence Period and the BNSF Title 
Termination Deadline, that are not acceptable to BNSF, then BNSF shall deliver to City 
written notice specifying BNSF's objections ("BNSF Pre-Conveyance Review Objections") 
prior to the First Closing. If BNSF Pre-Conveyance Review Objections are made, City will 
use reasonable efforts to, but is not obligated to, cure any BNSF Pre-Conveyance Review 
Objections within thirty (30) days from the receipt of the notice and in any event prior to the 
First Closing.  If such changes are not cured by City within such time period, then BNSF 
may either (i) terminate this Agreement by giving written notice thereof to City prior to the 
First Closing, and, upon such termination, neither Party will have any further rights or 
obligations under this Agreement, or (ii) waive any objections and proceed to the First 
Closing. 

 
 11.1.2.2 If the BNSF Pre-Conveyance Review conducted for the Second BNSF 
Closing, reveals material changes to the Replacement BNSF Property not conveyed to 
BNSF at the First Closing or to the title thereof that did not exist as of the expiration of the 
BNSF Due Diligence Period and the BNSF Title Termination Deadline that are not 
acceptable to BNSF, then City shall cure such changes within thirty (30) days and 
indemnify BNSF from any BNSF Losses (defined below) arising out of such changes.  
BNSF shall have no obligation to consummate the Second BNSF Closing until City has 
complied with the provisions of this Section 11.1.2.2 to BNSF's satisfaction. 

 
 11.1.3 BNSF represents and warrants to City that BNSF has not relied and will not rely 
on, and City is not liable for or bound by, any warranties, guaranties, statements, representations 
or information pertaining to the Replacement BNSF Property or relating thereto (including 
specifically, without limitation, any City Existing Information related to the Replacement BNSF 
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Property) made or furnished by City or any agent representing or purporting to represent City, to 
whomever made or given, directly or indirectly, orally or in writing. 

 
 11.1.4 Prior to City's quitclaim of the Replacement BNSF Property to BNSF, City shall, at 
its sole cost and expense, remove all debris, rubbish, litter, refuse, and other materials and 
improvements as directed by BNSF from the Replacement BNSF Property.  City shall have no 
obligations with respect to any improvements remaining on the Replacement BNSF Property 
following the applicable Closing. 

 
 11.1.5 SUBJECT TO SECTION 11.4 BELOW, BNSF IS ACCEPTING THE 
REPLACEMENT BNSF PROPERTY ON AN "AS-IS WITH ALL FAULTS" BASIS WITH ANY 
AND ALL PATENT AND LATENT DEFECTS, AND IS NOT RELYING ON ANY 
REPRESENTATION OR WARRANTIES, EXPRESS OR IMPLIED, OF ANY KIND 
WHATSOEVER FROM THE CITY AS TO ANY MATTERS CONCERNING THE REPLACEMENT 
BNSF PROPERTY, including, but not limited to, the physical condition of the Replacement BNSF 
Property; zoning status; tax consequences of this transaction; utilities; operating history or 
projections or valuation; compliance with laws, statutes, ordinances, decrees, regulations and other 
requirements applicable to the Replacement BNSF Property; the condition or existence of any 
above ground or underground structures or improvements; the condition of title to the Replacement 
BNSF Property, and the existence of any leases, easements, permits, orders, licenses, or other 
agreements, affecting the Replacement BNSF Property (collectively, the "Replacement BNSF 
Property Conditions").  

 
11.2 Replacement City Property. 
 

 11.2.1 City acknowledges and agrees that it has been allowed to perform an inspection of 
the Replacement City Property pursuant to the provisions of (i) that certain License for 
Environmental Access between BNSF and HWS Consulting Group, Inc. (as the inspecting agent 
for City) dated June 11, 2008, and as modified by that certain Supplemental Agreement dated 
December 17, 2008 (collectively, the "HWS Entry Agreement"), (ii) that certain License between 
BNSF and City, dated _____________ to permit the City and its Personnel, at its election and 
expense, to implement the Title 200 Work Plan (NDEQ Files #062076; UG #07116-MBS-1100) and 
to implement the West Haymarket Project Final Design including but not limited to design, surveys, 
testing, geotechnical studies, site preparation, grading, clean-up, monitoring wells, utilities, 
roadways, and initial construction for the West Haymarket Project on those portions of the 
Transferred BNSF Property that will be quitclaimed to City in the Second BNSF Closing 
(collectively, the "City Entry Agreement", and (iii) this Section 11.2.  

 
 11.2.2 In addition to its previous inspection, City shall have the right to perform a final 
walk-through inspection, and to review any Title Commitments during the week prior to the 
applicable Closing (collectively, the "City Pre-Conveyance Reviews" and each individually a "City 
Pre-Conveyance Review") to confirm there have been no material changes to the applicable 
Replacement City Property.  Any entry by City onto the Replacement City Property prior to Closing 
shall be subject to the terms and conditions of the Entry Agreement. 

 
 11.2.2.1 If a City Pre-Conveyance Review conducted before the First Closing 
reveals material changes to the First City Closing Property or to the title thereof that did not 
exist as of the expiration of the City Due Diligence Period and the City Title Termination 
Deadline, that are not acceptable to the City, then the City shall personally deliver to BNSF 
written notice specifying the City's Objections ("City Pre-Conveyance Review 
Objections") prior to or on the date of Closing. If the City Pre-Conveyance Review 
Objections are made, BNSF will use reasonable efforts to, but is not obligated to, cure any 
City Pre-Conveyance Review Objections within thirty (30) days from the receipt of the 
notice and in any event prior to the First Closing.   If such changes are not cured by BNSF 
within such time period, then City may either (i) terminate this Agreement by giving written 
notice thereof to BNSF prior to the First Closing, and, upon such termination, neither Party 
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will have any further rights or obligations under this Agreement except as expressly survive 
termination, or (ii) waive objections and proceed to the First Closing. 
 
 11.2.2.2 If a City Pre-Conveyance Review conducted for the other City 
Closings reveals material changes to the Replacement City Property or to the title thereof 
that did not exist as of the expiration of the City Due Diligence Period and the City Title 
Termination Deadline for the remaining City Closings, and if such changes (i) are not 
acceptable to City, (ii) are a direct result of the negligence or intentional misconduct of 
BNSF, and (iii) are not covered by City's indemnification obligation under Section 11.4 
below, then BNSF shall cure such changes within thirty (30) days or indemnify from any 
City Losses (defined below) arising out of such changes.  City shall have no obligation to 
consummate the remaining City Closings until BNSF has complied with the provisions of 
this Section 11.2.2.2 to City’s satisfaction.  

 
 11.2.3  CITY IS ACCEPTING THE REPLACEMENT CITY PROPERTY ON AN "AS-IS 
WITH ALL FAULTS" BASIS WITH ANY AND ALL PATENT AND LATENT DEFECTS, 
INCLUDING THOSE RELATING TO THE ENVIRONMENTAL CONDITION OF THE 
REPLACEMENT CITY PROPERTY,  AND IS NOT RELYING ON ANY REPRESENTATION OR 
WARRANTIES, EXPRESS OR IMPLIED, OF ANY KIND WHATSOEVER FROM BNSF AS TO 
ANY MATTERS CONCERNING THE REPLACEMENT CITY PROPERTY, including, but not 
limited to, the physical condition of the Replacement City Property; zoning status; tax 
consequences of this transaction; utilities; operating history or projections or valuation; compliance 
by the Replacement City Property with Environmental Laws (defined below) or other laws, statutes, 
ordinances, decrees, regulations and other requirements applicable to the Replacement City 
Property; the presence of any Hazardous Substances (defined below), wetlands, asbestos, lead, 
lead-based paint or other lead containing structures, urea formaldehyde, or other environmentally 
sensitive building materials in, on, under, or in proximity to the Replacement City Property; the 
condition or existence of any above ground or underground structures or improvements, including 
tanks and transformers in, on or under the Replacement City Property; the condition of title to the 
Replacement City Property, and the existence of any leases, easements, permits, orders, licenses, 
or other agreements, affecting the Replacement City Property (collectively, the "Replacement City 
Property Conditions").  

 
 11.2.4 City acknowledges that portions of the Replacement City Property are subject to 
certain environmental remediation under applicable laws and regulations administered and 
enforced by the Nebraska Department of Environmental Quality (NDEQ Files #062076; UG 
#07116-MBS-1100).  BNSF understands and acknowledges that under applicable NDEQ laws and 
regulations, BNSF is deemed the responsible party and that it retains responsibility for this on-
going environmental remediation as between BNSF and the NDEQ.  However, as between City 
and BNSF, City shall be solely responsible for all such environmental remediation, and City agrees 
to assume and perform such environmental remediation, provided that BNSF agrees as the party 
responsible to NDEQ to: (i) designate City (or at City's discretion, City's contractor) as BNSF's 
designated representative; (ii) allow City to submit a more aggressive remedial action work plan 
(prepared by City or City's contractor) for completing BNSF's environmental obligations, subject to 
the review and approval of NDEQ; (iii) allow City or City's contractor to carry out such remedial 
action work plan as proposed and approved; (iv) allow City or City's contractor, as BNSF's 
designated representative, to submit requests for and receive direct reimbursement for the 
approved remedial actions from NDEQ Title 200 funds, or other such available funds; and (v) 
following completion of such remedial actions, provide City the NDEQ-issued "No Further Action" 
letter for the property.  If NDEQ Title 200 funds are unavailable or insufficient for any reason to 
complete all remediation, City shall nevertheless be solely responsible for all costs of remediation 
as between City and BNSF, and City's release and indemnity obligations set forth herein shall 
include such remediation and any funding shortfalls.  Following completion of remediation, City 
shall cooperate with BNSF to cause NDEQ to look solely to City thereafter.  City further 
acknowledges that BNSF plans to excavate materials from Exchange Properties and to quitclaim 
such fill materials to City by quitclaim bill of sale at the First Closing.  City shall be responsible for 
testing, managing, and transporting such material to Replacement BNSF Property for stockpiling 
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and future usage, including any necessary treatment and disposal, and City's foregoing release 
and indemnity expressly includes such excavated materials.  

 
 11.2.5 City represents and warrants to BNSF that City has not relied and will not rely on, 
and BNSF is not liable for or bound by, any warranties, guaranties, statements, representations or 
information pertaining to the Replacement City Property or relating thereto (including specifically, 
without limitation, any BNSF Existing Information related to the Replacement City Property) made 
or furnished by BNSF or any agent representing or purporting to represent BNSF, to whomever 
made or given, directly or indirectly, orally or in writing. 

 
 11.2.6 Subject to Section 11.2.7, BNSF shall have the right, but not the obligation, to 
remove all or any portion of improvements from the Replacement City Property prior to BNSF's 
quitclaim of the Replacement City Property to City; provided, however, that BNSF shall not have 
the right or the obligation to remove the BNSF Bridge.  BNSF shall have no obligations with respect 
to any improvements or other materials remaining on the Replacement City Property on or after 
BNSF's quitclaim of the Replacement City Property to City.  Notwithstanding the foregoing, BNSF 
will pull up all tracks and ties from tracks 204, 205, 309, 310, 320, 321, 322, and 323, and a portion 
consisting of eight hundred (800) feet of track 324 (collectively, the "Removed Tracks & Ties") 
within ten (10) days after the applicable Closing, stockpile such Removed Tracks & Ties, and load 
such Removed Tracks & Ties onto cars supplied by BNSF for shipment to and disposal at an 
appropriate disposal site.  BNSF's costs of pulling up, stockpiling and loading the Removed Tracks 
& Ties onto cars shall be treated as BNSF Additional City Cost Work (as defined in the Master 
Agreement).  BNSF's right to enter upon the Replacement City Property to pull up, stockpile and 
load the Removed Tracks & Ties onto cars, and all obligations of City under the provisions of this 
Section 11.2.6, shall survive all Closings hereunder.  Except with respect to the Removed Tracks 
& Ties, BNSF shall not be responsible for removal or disposal of tracks or ties, or any costs of track 
and tie removal or disposal, for or from any Replacement City Property. 
 
 11.2.7 If, after the applicable Closing, improvements belonging to BNSF or third parties 
that are not covered by Longitudinal Agreements and were not assigned to City pursuant to a 
License Assignment are discovered on Replacement City Property, then the Party discovering such 
improvements shall promptly notify the other Party in writing thereof. 

 
11.2.7.1 If such improvements are necessary for BNSF's railroad 

operations or otherwise, as determined by BNSF in BNSF's sole discretion and the 
remaining improvements do not materially interfere with City’s intended use of the 
Replacement City Property, as determined by City in City’s sole discretion, then BNSF may 
request that City, at City’s election, to either (i) permit BNSF to enter upon the 
Replacement City Property, upon notice to City, to remove and relocate such 
improvements to a location off of the Replacement City Property, such removal and 
relocation to be at City's sole cost and expense, or (ii) promptly obtain and for no monetary 
consideration, a permanent easement from City to BNSF in form and substance 
acceptable to BNSF for the Operation (as defined in the Master Agreement) of such 
improvements.  If BNSF elects to remove and relocate such improvements, then BNSF 
shall have a reasonable amount of time for the Operation of such improvements prior to 
such removal and relocation.   

 
11.2.7.2 If such improvements are necessary for BNSF’s railroad 

operations or otherwise, as determined by BNSF in BNSF’s sole discretion, and the 
remaining improvements materially interfere with City’s intended use of the Replacement 
City Property, as determined by City in City’s sole discretion, then BNSF shall have the 
right to enter upon the Replacement City Property, upon notice to City, to remove and 
relocate such improvements to a location off of the Replacement City Property, such 
removal and relocation to be at City’s sole cost and expense.  If BNSF elects to remove 
and relocate such improvements, then BNSF shall have a reasonable amount of time for 
the Operation of such improvements prior to such removal and relocation.  
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11.2.7.3 If such improvements are not necessary or desirable for BNSF's 
railroad operations or otherwise, as determined by BNSF in BNSF's sole discretion, then 
BNSF shall quitclaim such improvements to City via a bill of sale in the form attached 
hereto as Exhibit PP, whereupon BNSF shall have no further obligations with respect to 
such improvements. 

 
11.2.7.4 If such improvements belong to a third party, and BNSF 

determines it has a known license or similar agreement with such third party, then BNSF 
agrees, at no cost to BNSF, to assign such license or similar agreement to City; provided, 
however, if such improvements are not covered by an agreement with BNSF, and/or a 
license or similar agreement cannot be located by BNSF, then BNSF shall notify City of 
such in writing.  Upon such assignment or notification, BNSF shall have no further 
obligations with respect to such improvements. 

 
11.2.7.5  All rights of BNSF under the provisions of this Section 11.2.7 shall 

survive all Closings hereunder. 
 
 11.2.8 Notwithstanding anything in this Agreement to the contrary, City acknowledges 
and affirms that BNSF may not hold fee simple title to the Replacement City Property and that 
BNSF's interest in all or part of the Replacement City Property, if any, may rise only to the level of 
an easement for railroad purposes.  City is willing to accept BNSF's interest in the Replacement 
City Property, if any, on this basis and expressly releases BNSF, its successors and assigns from 
any claims that City or its successors may have as a result of an abandonment of the line of rail 
running over or adjacent to any portion of the Replacement City Property.  In light of BNSF's 
disclosure that it may not hold a fee interest in all or part of the Replacement City Property, City 
agrees to indemnify, defend and hold BNSF harmless from any suit or claim for damages, punitive 
or otherwise, expenses, attorneys' fees, or civil penalties that may be imposed on BNSF as the 
result of any person or entity claiming an interest in any portion of the Replacement City Property 
or claiming that BNSF did not have the right to transfer all or part of the Replacement City Property 
to City. 

 
 11.3 Waiver of Municipal and Sovereign Immunity.  To the fullest extent permitted by law, City 
waives its municipal immunity and its sovereign immunity with respect to BNSF arising out of the West 
Haymarket Project (defined in the Master Agreement), the Rights of Entry agreements and the Master 
Agreement, including, without limitation, (i) for environmental issues on BNSF Replacement Property that 
City is conveying to BNSF pursuant to this Agreement and the Master Agreement; (ii) for the environmental 
condition of the City Replacement Property that BNSF is quitclaiming to City and of property related to the 
West Haymarket Project that was formerly, but not currently, owned by BNSF and BNSF's predecessors-in-
interest, including remediation costs beyond NDEQ Title 200 funds; (iii) for claims arising out of work 
performed by City or its contractors pursuant to the provisions of this Agreement, the Master Agreement, 
and the Rights of Entry agreements; and (iv) for claims arising out of continuing rights of City to enter onto 
the Existing BNSF Property and Future BNSF Property, including work performed by City and City's 
contractors on such property of BNSF.  City's waiver of sovereign immunity herein shall be in addition to, 
and not in limitation of, City's waiver of sovereign immunity pursuant to the terms and provisions of the 
Master Agreement and the Rights of Entry agreements.  
 

 11.4 Release and Indemnity.  To the fullest extent permitted by law, City assumes the risk that 
Hazardous Substances or other adverse violations of Environmental Laws may affect the Replacement City 
Property and other land acquired and/or developed by City as part of the Project, and to the fullest extent 
allowed by law hereby indemnifies, defends and holds harmless and hereby waives, releases and 
discharges forever BNSF and BNSF's officers, directors, employees and agents (collectively, "BNSF 
Indemnitees") from any and all present or future claims or demands, and any and all damages, losses, 
injuries, liabilities, causes of actions (including, without limitation, causes of action in tort) costs and 
expenses (including, without limitation fines, penalties and judgments, and attorneys' fees to the extent 
permitted by law) of any and every kind or character, known or unknown, arising from or in any way related 
to Hazardous Substances or other adverse violations of Environmental Laws of the Replacement City 
Property and any other land acquired and/or developed by City as part of the Project, including the alleged 
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presence, use, storage, generation, manufacture, transport, release, leak, spill, disposal or other handling 
of any Hazardous Substances in, on or under the Replacement City Property or such other property 
(collectively, the "BNSF Losses").  "BNSF Losses" shall include without limitation (a) the cost of any 
investigation, removal, remedial or other response action that is required by any Environmental Law, that is 
required by judicial order or by order of or agreement with any governmental authority, or that is necessary 
or otherwise is reasonable under the circumstances, (b) capital expenditures necessary to cause BNSF's 
remaining property or the operations or business of BNSF on its remaining property to be in compliance 
with the requirements of any Environmental Law, and (c) losses for injury or death of any person, and (d) 
losses arising under any Environmental Law enacted after transfer.  The rights of BNSF under this section 
shall be in addition to and not in lieu of any other rights or remedies to which it may be entitled under this 
document or otherwise. This indemnity specifically includes the obligation of City to remove, close, 
remediate, reimburse or take other actions requested or required by any governmental agency concerning 
any Hazardous Substances on the Replacement City Property or such other property.  ALL INDEMNITY 
OBLIGATIONS OF CITY UNDER THIS SECTION 11.4 SHALL INCLUDE BNSF LOSSES CAUSED BY 
BNSF PRIOR TO THE APPLICABLE CLOSING, INCLUDING WITHOUT LIMITATION ANY 
NEGLIGENCE OF BNSF, but shall exclude BNSF losses wholly caused by the sole negligence of BNSF or 
to the extent caused by the gross negligence or willful misconduct or BNSF and all cost, liability, or 
expense actually incurred by BNSF arising out of Hazardous Substances or other adverse violations of 
Environmental Laws of such property to the extent caused, contributed to, exacerbated or aggravated by 
BNSF after the date of conveyance. 
 
 11.5 For purposes of this Agreement: 
 

 11.5.1 "Environmental Law(s) " means any federal, state or local statute, regulation, 
code, rule, ordinance, order, judgment, decree, injunction or common law pertaining in any way to 
the protection of human health or the environment, including without limitation, the Resource 
Conservation and Recovery Act, the Comprehensive Environmental Response, Compensation and 
Liability Act, the Toxic Substances Control Act, and any similar or comparable state or local law. 

 
 11.5.2 "Hazardous Substance(s)" means any hazardous, toxic, radioactive or infectious 
substance, material or waste as defined, listed or regulated under any Environmental Law, and 
includes without limitation petroleum oil and any of its fractions.   

 
 11.5.3 "Environmental Matters" means matters relating to the generation, manufacture, 
use, storage, handling, transportation and/or disposal of Hazardous Substances, or conditions with 
respect to the atmosphere, soil, surface and ground waters, wetlands, stream sediments, 
vegetation, endangered species and storm water runoff or discharge. 

 
11.6 The provisions of this Section 11 shall survive the Closing, bind each Party and their 

respective heirs, successors and assigns, shall be included in each Replacement City Property Deed and 
each Replacement BNSF Property Deed and shall be covenants running with the land. 
 
Section 12. BNSF Reserved Rights. 
 
 12.1 Notwithstanding the provisions of Section 2.4 above, the Parties acknowledge and agree 
that the Replacement City Property quitclaimed to City pursuant to this Agreement excludes all rights in 
and to the BNSF Reserved Rights (defined below), which BNSF Reserved Rights may be exercised by 
BNSF as deemed necessary or advisable by BNSF and without charge and without notification to City; 
provided, however, BNSF's exercise of the BNSF Reserved Rights shall not unreasonably interfere with 
City's and City's successor's and permitted assign's use and occupancy of the Replacement City Property.  
The BNSF Reserved Rights shall be binding upon City and its successors and assigns.   
 
 12.2 BNSF hereby specifically reserves to itself and its successors and assigns the following 
interests in the Replacement City Property, which are referred to herein collectively as the "BNSF 
Reserved Rights": 
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12.2.1 The Longitudinal Agreements and rights to the revenues or fees (collectively, 
"License Fees") attributable to any Longitudinal Agreements involving BNSF or the Replacement 
City Property of whatever nature.  The Parties agree that BNSF shall reserve 100% of its rights to 
License Fees and this Agreement or the transactions contemplated hereunder shall not alter or 
otherwise affect such rights. 

 
12.2.2 For BNSF improvements described in Section 11.2.7.1 that BNSF elects to 

remove and relocate, BNSF has the limited right to enter upon the Replacement City Property to 
remove and relocate BNSF improvements as described in Section 11.2.7.1 above.  In addition to 
and not in limitation of the foregoing, BNSF has the right to continue to Operate such BNSF 
improvements for such time as is reasonably necessary for BNSF to remove and relocate the 
BNSF improvements or construct replacement improvements. 

 
12.2.3 For BNSF improvements described in Section 11.2.7.1 that BNSF desires to 

continue to Operate in place, BNSF has the right to obtain an easement from City for access to the 
BNSF improvements, and to Operate the BNSF improvements as described in Section 11.2.7.1 
above. 

 
12.2.4 Any improvements constructed or altered on the Replacement City Property after 

the date BNSF quitclaims its interest to City shall be constructed or altered in such a manner to 
provide adequate drainage of water away from any of BNSF's railroad tracks on nearby property, 
except as expressly provided under the Master Agreement with regard to the Storm Water 
Mitigation Area. 

 
12.3 The provisions of this Section 12 shall survive the Closing and bind each Party and their 

respective heirs, successors and assigns.  The provisions of Sections 12.1 and 12.2 shall be included in 
each Replacement City Property Deed and the Bill of Sale and shall be covenants running with the land 
benefiting BNSF and BNSF's successors and assigns. 
 
Section 13. Intentionally Deleted. 
 
Section 14. Default and Remedies.  If either Party fails to perform any of its obligations under this 
Agreement, and, after written notice is given by the non-defaulting Party to the defaulting Party specifying 
the default, the defaulting Party fails either to promptly commence to cure the default, or to complete the 
cure expeditiously but in all events to complete the cure within thirty (30) days after the default notice is 
given, then the non-defaulting Party may (i) seek specific performance of the unperformed obligations; or 
(ii) bring a claim for damages.  Additionally, any default by City shall entitle BNSF to immediately suspend 
any further Closings.  If BNSF suspends a Closing for more than eighteen (18) months, either Party shall 
have the right to terminate this Agreement and/or pursue any other remedies available at law or in equity.  
For purposes of this Agreement, a default in the Master Agreement or any of the Rights of Entry 
agreements shall be considered a default under this Agreement.  The remedies set forth in this Section 14 
shall be in limitation of any other remedies that a Party may have at law or in equity. 
 
Section 15. Master Agreement.  Notwithstanding anything else herein to the contrary, in the event 
that, prior to the final Closing hereunder, the Master Agreement is terminated for any reason then either 
City or BNSF may terminate this Agreement, with respect only to all portions of the Exchange Properties 
that have not yet closed as contemplated herein, by giving written notice thereof to the other Party, and, 
upon such termination, neither Party will have any further rights or obligations under this Agreement except 
for those rights and obligations that expressly survive termination of this Agreement. 
 
Section 16. Information.  If this Agreement is terminated without the final Closing having occurred, 
then promptly after such termination: (i) each Party shall deliver to the other Party, with respect solely to the 
Exchange Properties that have not been conveyed to the Transferee, legible copies of all property 
examinations, surveys, engineering and other inspections, tests and studies, including without limitation Phase 
I and Phase II environmental assessments (collectively, "Tests"), Property Surveys, studies, reports and 
other written materials obtained or produced solely with respect to its inspection and due diligence review 
of the other Party's Exchange Property that have not been conveyed to the Transferee and (ii) all copies of 
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the Existing Information provided to the other Party pursuant to the provisions of Section 3 above.  The 
Parties agree that the results of any Tests, Property Surveys, studies, reports and other written materials 
obtained or produced with respect to its inspection and due diligence review of the of the other Party's 
Exchange Property conducted shall be maintained in absolute confidence, except as otherwise required by 
law or order of a court with jurisdiction.  The obligations under this Section 16 shall survive the termination 
of this Agreement. 
 
Section 17. No Brokers.  The Parties agree that there are no brokers involved in connection with this 
exchange. EACH PARTY AGREES TO INDEMNIFY AND HOLD THE OTHER HARMLESS FROM AND 
AGAINST THE CLAIMS, DEMANDS, CAUSES OF ACTION, OR OTHER LIABILITY OF ANY AGENT, 
BROKER, OR OTHER SIMILAR PARTY ARISING FROM OR PERTAINING TO ANY BROKERAGE 
COMMISSION, FEE, COST, OR OTHER EXPENSE IN CONNECTION WITH THE EXCHANGE OF THE 
EXCHANGE PROPERTY, TO THE EXTENT SUCH CLAIMS, DEMANDS, CAUSES OF ACTION, OR 
OTHER LIABILITY ARISE OUT OF ANY COMMITMENTS OR AGREEMENTS OF THE INDEMNIFYING 
PARTY. 
 
Section 18. Tax Effect.  No Party has made or is making any representations to the other concerning 
any of the tax effects of the transactions provided for in this Agreement. No Party shall be liable for or in 
any way responsible to any other Party because of any tax effect resulting from the transactions provided 
for in this Agreement. 
 
Section 19. Notice.  Any notice required or permitted to be given hereunder by one Party to the other 
shall be in writing and the same shall be given and shall be deemed to have been served and given if: (i) 
placed in the United States mail, certified, return receipt requested, or (ii) deposited into the custody of a 
nationally recognized overnight delivery service, addressed to the Party to be notified at the address for 
such Party specified below, or to such other address as the Party to be notified may designate by giving the 
other Party no less than thirty (30) days' advance written notice of such change in address: 
 
 If to City: City of Lincoln 

555 South 10th Street 
Lincoln, Nebraska 68508 
Attn: City Attorney 
Tel:      
Fax:      

 
 If to BNSF: BNSF Railway Company 
   2500 Lou Menk Drive - AOB-3 
   Fort Worth, Texas 76131-2830 
   Attn:  Corporate Real Estate Department 

Tel:       
Fax:       

 
 With a copy to: BNSF Railway Company 
   2500 Lou Menk Drive - AOB-3 
   Fort Worth, Texas 76131-2830 
   Attn:  Robert J. Boileau, P.E., Assistant Vice President, Engineering Services 

Tel:       
   Fax:       
 
Section 20. Miscellaneous. 
 
 20.1 Time is of the essence of this Agreement. 
 
 20.2 In any action (declaratory or otherwise) brought by any Party in connection with or arising 
out of the terms of this Agreement, the prevailing Party in such action will be entitled to recover from the 
non-prevailing Party all actual costs, actual damages, and actual expenses, including, without limitation, 
reasonable attorneys' fees and charges, to the extent permitted by law. 
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 20.3 This Agreement binds and is for the benefit of both Parties and their permitted successors 
and assigns.  No Party may assign its rights and obligations hereunder without the prior written consent of 
the other Party.  Any permitted assignment shall not terminate the liability of the assigning Party, unless a 
specific release of such liability in writing is given and signed by the other Party.  Notwithstanding any 
contrary provision herein; City shall have the right to assign this Agreement to the West Haymarket Joint 
Public Agency, a Nebraska joint public agency ("JPA") without further consent of BNSF, provided (i) City 
delivers prior written notification to BNSF of the assignment, (ii) City and JPA enters into BNSF's then-
standard Consent to Assignment form, pursuant to which City will remain jointly and severally liable for all 
of City's obligations hereunder, including without limitation City's liability and indemnification obligations; 
provided that BNSF agrees it will first send any claim or notice of default to the JPA and will not pursue any 
action against City until thirty (30) days after the date of such claim or notice to the JPA, unless failure to 
pursue action against City during such time would otherwise prejudice BNSF’s rights, and (iii) in no event 
shall this Agreement or any interest herein be assigned unless City's entire interest under the C&M 
Agreement, the Master Agreement, and all Rights of Entry agreements are assigned at the same time to 
the same assignee. 
 
 20.4 Each Party and its counsel have reviewed and revised this Agreement.  The Parties agree 
that the rule of construction that any ambiguities are to be resolved against the drafting party must not be 
employed to interpret this Agreement or its amendments or exhibits. 
 
  20.5 If any clause or provision of this Agreement is illegal, invalid or unenforceable under 
present or future laws effective during the term of this Agreement, then and in that event, it is the intention 
of the Parties that the remainder of this Agreement shall not be affected thereby, and it is also the intention 
of the Parties that in lieu of each clause or provision of this Agreement that is illegal, invalid or 
unenforceable, there be added, as a part of this Agreement, a clause or provision as similar in terms to 
such illegal, invalid or unenforceable clause or provision as may be possible and be legal, valid and 
enforceable. 
 
 20.6 This Agreement, the Master Agreement, that certain Construction and Maintenance 
Agreement between BNSF and City of even date herewith, and the Rights of Entry agreements contain the 
entire agreement between BNSF and City with respect to the transactions described herein.  Oral 
statements or prior written matters not specifically incorporated into this Agreement are superseded 
hereby.  No variation, modification, or change to this Agreement shall bind either Party unless set forth in a 
document signed by both Parties. No failure or delay of either Party in exercising any right, power or 
privilege hereunder shall operate as a waiver of such Party's right to require strict compliance with any term 
of this Agreement. The captions next to the section numbers of this Agreement are for reference only and 
do not modify or affect this Agreement. 
 
 20.7 No director, officer, elected or appointed official, or employee of either of the Parties shall 
be personally liable in the event of any default. 
 
 20.8 This Agreement may be executed in more than one counterpart, including facsimile 
transmissions, each of which shall be deemed an original. 
 
 20.9 This Agreement is governed by and must be construed in accordance with the laws of the 
State of Nebraska. 
 

20.10 To the fullest extent permitted by law any dispute arising under or in connection with this 
Agreement or related to any subject matter which is the subject of this Agreement shall be subject to the 
sole and exclusive jurisdiction of the United States District Court for the District of Nebraska.  The 
aforementioned choice of venue is intended by the Parties to be mandatory and not permissive.  Each 
Party hereby irrevocably consents to the jurisdiction of the United States District Court for the District of 
Nebraska in any such dispute and irrevocably waives, to the fullest extent permitted by law, any objection 
that it may now have or hereafter have to the laying of venue in such court and that any such dispute which 
is brought in such court has been brought in an inconvenient forum. 
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20.11 If a Closing Date or the day for performance of any act required under this Agreement falls 
on a Saturday, Sunday or legal holiday, then the Closing Date or the day for such performance, as the case 
may be, shall be the next following regular business day. 
 

20.12 All warranties, representations, covenants, obligations, and agreements contained in or 
arising out of this Agreement will survive the Closing and conveyance of the Replacement City Property 
and the Replacement BNSF Property.  The indemnity obligations set forth in this Agreement shall survive 
all Closings under, or earlier termination of, this Agreement. 
 

20.13 If prior to the Fifth City Closing any portion of the Exchange Properties that have not yet 
closed is the actual or threatened subject of a condemnation or eminent domain action (other than City's 
notification as detailed in Section 2.3 above), the Party to which such Exchange Property is to be 
conveyed shall proceed to Closing and receive an assignment of all condemnation proceeds for the 
Exchange Property. 
 
 20.14 Nothing in this Agreement shall be deemed a submission by BNSF to the jurisdiction of any 
state or local body or a waiver of the preemptive effect of any state or federal law. 
 
 20.15  Each Transferor and Transferee will, whenever it shall be reasonably requested to do so 
by the other, promptly execute, acknowledge, and deliver, or cause to be executed, acknowledged, or 
delivered, any and all such reasonable further confirmations, instruments, or further assurances and 
consents as may be reasonably necessary or proper in order to effectuate the covenants and agreements 
herein provided.  Each Transferor and Transferee shall reasonably cooperate in good faith with the other 
and shall do any and all other acts and execute, acknowledge and deliver any and all documents so 
reasonably requested in order to satisfy the conditions set forth herein and carry out the intent and 
purposes of this Agreement.  Notwithstanding anything herein to the contrary, neither Party shall be 
required pursuant to this Section 20.15 to incur any additional expense or accept or convey any property 
interests on terms or conditions that are not acceptable to such Party. 
 
 

[Signature Page Follows] 
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 Executed by the Parties as of the date below each Party's signature; to be effective, however, as of 
the Effective Date above. 
 
 
CITY OF LINCOLN, NEBRASKA, a Nebraska municipal corporation 
 
 

By: ____________________________________ 
Chris Beutler, Mayor of Lincoln 

 
Date: ___________________________________ 

 
 
 
 
BNSF RAILWAY COMPANY, a Delaware corporation 
 
 

By: _______________________________________ 
David L. Freeman, Vice President – Engineering 

 
Date: ____________________________________ 
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Exhibits to be attached to Agreement: 
 
Exhibit B:   Existing BNSF Property 
Exhibit B-1:   Retained BNSF Property / Transferred BNSF Property 
Exhibit C:   BNSF Bridge 
Exhibit D-1:   Vacated Right of Way/Replacement BNSF Property 
Exhibit E-1:   UP/Replacement BNSF Property 
Exhibit F-1:   Third Party/Replacement BNSF Property  
Exhibit G:   First BNSF Closing Property 
Exhibit G-1:   Second BNSF Closing Property 
Exhibit J:   Replacement City Property 
Exhibit J-1:   First City Closing Property 
Exhibit J-2:   Second City Closing Property and Holes in the Donut 
Exhibit J-3:   Third City Closing Property 
Exhibit J-4:   Fourth City Closing Property 
Exhibit J-5:   Fifth City Closing Property 
Exhibit S:   Other BNSF Reversionary Interests (portion outside project footprint) 
Exhibit Z:   Intentionally Deleted. 
Exhibit PP:   Form of Bill of Sale 
Exhibit PP-1:   Bridge Bill of Sale 
Exhibit QQ:   Form of Replacement BNSF Property Deed 
Exhibit QQ-1:   Form of Replacement BNSF Property Easement 
Exhibit RR:   Form of Replacement City Property Deed 
Exhibit SS:   Form of License Assignment 
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CONSTRUCTION AND MAINTENANCE AGREEMENT 
 
 

       BNSF File No._________________ 
 
 

THIS CONSTRUCTION AND MAINTENANCE AGREEMENT ("C&M Agreement") is made to be 
effective the _____ day of _____________, 2010 ("Effective Date"), by and between BNSF RAILWAY 
COMPANY, a Delaware corporation ("BNSF"), and the CITY OF LINCOLN, NEBRASKA, a Nebraska 
municipal corporation ("City").  City and BNSF, respectively, are sometimes referred to in this C&M 
Agreement each as a "Party" and collectively, as the "Parties". 
 
 

RECITALS 
 

A. BNSF owns and operates a line of railroad in and through the City of Lincoln, State of 
Nebraska. 
 
 B. In an effort to strengthen the long-term economic and physical viability of the West 
Haymarket District and Downtown Lincoln, City plans to construct entertainment, recreation, lodging, 
offices, retail and/or other complementary and/or supporting facilities (collectively, the "West Haymarket 
Project") in the area shown on the map attached hereto as Exhibit A and incorporated herein by 
reference ("Project Area").  The West Haymarket Project will include, among other things, an 
approximately 16,000-seat arena (the "Arena"), an ice center facility (the "Ice Center"), a district energy 
facility, and upgrades to parking, utilities, and surface transportation access to the area. 
 

C. City and BNSF have entered into that certain Master Development Agreement of even 
date herewith (the "Master Agreement").  In connection with certain economic development objectives of 
City as set forth in the Master Agreement, City desires that BNSF grant certain permanent or temporary 
license and/or easement rights to City and certain third parties (each a "Right of Entry" and, in multiples, 
"Rights of Entry") for certain activities on BNSF's property (each a "Right of Entry Work" and 
collectively, "Rights of Entry Work").  All capitalized terms not defined herein shall have the same 
meaning as in the Master Agreement. 
 
 

AGREEMENTS 
 
NOW, THEREFORE, in consideration of the mutual covenants and agreements of the Parties contained 
herein, the receipt and sufficiency of which are hereby acknowledged, the Parties agree as follows: 
 
 
ARTICLE I – CITY C&M WORK.  The provisions of this C&M Agreement, in addition to and not in 
limitation of the provisions contained in the applicable Rights of Entry, shall apply with respect to the 
Rights of Entry Work and any other construction, maintenance, Operation (as defined in the Master 
Agreement), or other work being performed on or adjacent to BNSF property by or for City (collectively, 
the "City C&M Work").  In the event of conflicts between the terms of this C&M Agreement and any 
applicable Right of Entry agreement, the most restrictive provisions shall apply to City. 
 
ARTICLE II – BNSF OBLIGATIONS.  In consideration of the covenants of City set forth herein and the 
faithful performance thereof, BNSF agrees to do the following: 
 
 2.1 Grant to City the following temporary Rights of Entry in accordance with and as described 
in Section 3.2 of the Master Agreement: 
 

2.1.1 The Temporary Access License for Initial Construction as defined and described 
in Section 3.2.1 of the Master Agreement and attached thereto as Exhibit EE; 
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2.1.2 The Temporary Grading License for Storm Water Mitigation as defined and 
described in Section 3.2.2(a) of the Master Agreement and attached thereto as Exhibit FF-1; 
 

2.1.3 The Temporary Access License for Soil Staging as defined and described in 
Section 3.2.3 of the Master Agreement and attached thereto as Exhibit GG; 

 
2.1.4 The Temporary Access License for Construction Staging - Pedestrian Bridge as 

defined and described in Section 3.2.4(a) of the Master Agreement and attached thereto as Exhibit HH-1; 
 
2.1.5 The Temporary Access License for Amtrak Work as defined and described in 

Section 3.2.5 of the Master Agreement and attached thereto as Exhibit II; 
 
2.1.6 The Temporary Grading License for Arena Drive and Parking Lot Construction as 

defined and described in Section 3.2.9 of the Master Agreement and attached thereto as Exhibit KK; 
 
2.1.7 The Temporary Access License for Survey / Geotech / Environmental Activities 

as defined and described in Section 3.2.11 of the Master Agreement and attached thereto as Exhibit BB; 
 
2.1.8 The Crossing Agreements as defined and described in Section 3.2.12 of the 

Master Agreement and attached thereto as Exhibit UU. 
 
 2.2 Grant to City the following permanent Rights of Entry in accordance with and as 
described in Section 3.2 of the Master Agreement: 
 

2.2.1 The Storm Water Mitigation Easement as defined and described in Section 
3.2.2(b) of the Master Agreement and attached thereto as Exhibit FF; 

 
2.2.2 The Pedestrian Bridge Easement as defined and described in Section 3.2.4(b) of 

the Master Agreement and attached thereto as Exhibit HH; and 
 
2.2.3 The City Utility Easements as defined and described in Section 3.2.7 of the 

Master Agreement and attached thereto as Exhibit TT. 
 

2.3 Grant to City the Security Fencing License in accordance with and as defined and 
described in Section 3.2.8 of the Master Agreement and attached thereto as Exhibit JJ. 
  
ARTICLE III – CITY OBLIGATIONS 
 
 3.1 Plans. 
 

3.1.1 If any City C&M Work is not included in the City C&M Work Final Design (as 
defined in the Master Agreement), City must furnish to BNSF four sets of plans and specifications for 
such City C&M Work (reduced size 11" x 17"), together with two copies of calculations, and two copies of 
specifications in English Units, for approval prior to commencement of any construction.  BNSF shall 
approve or reject such plans and specifications within thirty (30) days after BNSF's receipt thereof and, if 
rejected, the reasons for such rejection shall be set forth in reasonable detail.  Corrected plans and 
specifications shall be approved or rejected in the manner hereinbefore provided.  BNSF will give City 
final written approval of the plans and specifications substantially in the form of Exhibit B, attached 
hereto and incorporated herein by reference.  Upon BNSF's final written approval of the plans and 
specifications (the "Approved Plans"), the Approved Plans will become part of this C&M Agreement and 
incorporated herein.  Any approval of the Approved Plans by BNSF shall in no way obligate BNSF in any 
manner with respect to the finished product design and/or construction.  Any approval by BNSF shall 
mean only that the Approved Plans meet the subjective standards of BNSF, and such approval by BNSF 
shall not be deemed to mean that the Approved Plans or construction is structurally sound and 
appropriate or that the Approved Plans meet applicable regulations, laws, statutes or local ordinances 
and/or building codes. 
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  3.1.2 City must provide for and maintain minimum vertical and horizontal clearances, 
as required in the Contractor Requirements in Exhibit C, attached hereto and incorporated herein by 
reference, and as approved by BNSF as part of the City C&M Work Final Design or any other Approved 
Plans. 
 

3.1.3 Prior to execution of this C&M Agreement, City shall have provided to BNSF 
exact minimum vertical and horizontal clearances for the City C&M Work being constructed pursuant to 
the City C&M Work Final Design, and such final clearances must have been previously approved by 
BNSF and attached hereto and incorporated herein as Exhibit D ("Final Clearances").  City shall not 
deviate from the Final Clearances agreed to prior to this C&M Agreement without the prior written 
approval of BNSF. 
 
  3.1.4 City or its contractor(s) must submit four (4) copies of any plans (including two 
sets of calculations in English Units) for proposed shoring, falsework or cribbing to be used over, under, 
or adjacent to BNSF's tracks to BNSF's Project Engineer (defined below) for approval.  The shoring, 
falsework or cribbing used by City Contractors (defined below) shall comply with all applicable 
requirements promulgated by state and federal agencies, departments, commissions and other legislative 
bodies. 
 
  3.1.5 (a) For purposes of notices required under this C&M to be made to BNSF's 
Project Engineer, Division Engineer, Manager Signal, and Director Engineering Services, the following 
contact information is in effect at the Effective Date:  
 

(i) BNSF's "Project Engineer" is: 
 

Gerald Maczuga 
Gerald.Maczuga@BNSF.com 
402-458-7537 (office) 
206-265-2427 (cell) 
402-458-4376 (fax) 

 
 
(ii) BNSF's "Division Engineer" is: 
 

     
     
     
         

 
 
(iii) BNSF's "Manager Signal" is: 
 

Mike Koetter 
Michael.Koetter@BNSF.com 
402-458-7504 (office) 
402-458-7590 (fax) 

 
 
(iv) BNSF's "Director Engineering Services" is: 

 
     
     
     
         

 
 

(b) The contact information in Section 3.1.5(a) may be changed from time to 
time in accordance with the notice provisions of Section 4.6 below. 



 

 
4

 
 3.2 Additional City Requirements. 
 
  3.2.1 City must supervise and inspect the operations of all City Contractors to assure 
compliance with the City C&M Work Final Design and all other Approved Plans, the terms of this C&M 
Agreement and all communicated and applicable safety requirements of BNSF. 
 
  3.2.2 City must make any required applications and obtain all required permits and 
approvals for the City C&M Work. 
 
  3.2.3 City must acquire all rights of way necessary for the City C&M Work. 
 

3.2.4 City must furnish all labor, materials, tools and equipment for the performance of 
the City C&M Work. 
 
  3.2.5 City must advise BNSF's Project Engineer in writing of: (i) the completion date of 
each Right of Entry Work within thirty (30) days after each such completion date and (ii) the date on which 
City and/or City Contractor will meet with BNSF for the purpose of making final inspection of each Right of 
Entry Work. 
 
  3.2.6 City must notify and obtain prior authorization from BNSF's Project Engineer 
before entering BNSF's right-of-way for inspection, construction, maintenance, or any other purposes.  
Prior to performing any inspection, construction or maintenance with its own personnel, City shall:  comply 
with all of BNSF's communicated and applicable safety rules and regulations; require any City employee 
performing maintenance to complete the safety training program at the Website 
"contractororientation.com"; notify BNSF when, pursuant to the requirements of Exhibit C or Section 
3.3.6 below, flaggers are required to be present; and procure, and have approved by BNSF's Risk 
Management Department, Railroad Protective Liability insurance. 
 
  3.2.7 City agrees to reimburse BNSF for work of an emergency nature caused by City 
or City Contractors in connection with the City C&M Work which BNSF deems is reasonably necessary 
for the immediate restoration of railroad operations, or for the protection of persons or BNSF property.  
Such emergency work may be performed by BNSF without prior approval of City and City agrees to fully 
reimburse BNSF for all such work. 
 
  3.2.8 The City C&M Work must be performed by City or City Contractors in a manner 
that will not endanger or interfere with the safe and timely operations of BNSF and its facilities. 
 
  3.2.9 City must include the following provisions in any contract with City Contractors: 

 
3.2.9.1 City Contractor is placed on notice that fiber optic, communication and 

other cable lines and systems (collectively, the "Lines") owned by various telecommunications companies 
may be buried on BNSF's property or right-of-way.  The locations of these Lines have been included on 
the plans based on information from the telecommunications companies.  City Contractor will be 
responsible for contacting BNSF's Project Engineer, BNSF's Manager Signal, and the 
telecommunications companies and notifying them of any work that may damage these Lines or facilities 
and/or interfere with their service.  City Contractor must also mark all Lines shown on the plans or marked 
in the field in order to verify their locations.  City Contractor must also use all reasonable methods when 
working in the BNSF right-of-way or on BNSF property to determine if any other Lines (fiber optic, cable, 
communication or otherwise) may exist. 
 

3.2.9.2 City Contractor will be responsible for the rearrangement of any facilities 
or Lines determined to interfere with the City C&M Work.  City Contractor must cooperate fully with any 
telecommunications company(ies) in performing such rearrangements. 
 

3.2.9.3 Failure to mark or identify these Lines will be sufficient cause for BNSF's 
Project Engineer to stop all or any part of the City C&M Work at no cost to City or BNSF until these items 
are completed. 
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3.2.9.4  All City C&M Work performed within the limits of BNSF's right-of-way 

must be performed in a good and workmanlike manner in accordance with plans and specifications 
approved by BNSF. 
 

3.2.9.5 Changes or modifications during the City C&M Work that affect safety or 
BNSF operations must be subject to BNSF's approval. 
 

3.2.9.6 No work will be commenced within BNSF's right-of-way until each of the 
prime contractors employed in connection with the City C&M Work have (i) executed and delivered to 
BNSF a letter agreement in the form of Exhibit C-1, and (ii) delivered to and secured BNSF's approval of 
the required insurance. 
 

3.2.9.7 To facilitate scheduling for the City C&M Work, City Contractors shall 
give BNSF's Project Engineer eight (8) weeks' advance notice of the proposed times and dates for work 
windows, except in case of emergency, in which event City Contractors must notify BNSF's Project 
Engineer by telephone at (402) 458-7537 as soon as practicable and shall promptly thereafter follow up 
with written notice to BNSF's Project Engineer at City Contractor’s earliest opportunity.  Notwithstanding 
the foregoing, in no event shall City or any City Contractors enter onto BNSF's property prior to receiving 
written approval for such entry from BNSF's Project Engineer.  BNSF and the City Contractors will 
establish mutually agreeable work windows for the City C&M Work.  BNSF has the right at any time to 
revise or change the work windows, due to train operations or service obligations.  BNSF will not be 
responsible for any additional costs and expenses resulting from a change in work windows.  Additional 
costs and expenses resulting from a change in work windows shall be accounted for in the contractor's 
expenses for the City C&M Work. 
 

3.3 Construction and Contractor Requirements. 
 

3.3.1 Contractor Requirements.  For the City C&M Work, City must comply, and cause 
all of its contractors (each a "City Contractor", and collectively the "City Contractors") to comply, with 
the obligations set forth in Exhibit C attached hereto and incorporated herein by reference, and cause all 
City Contractor(s) for such work to execute and deliver a Contractor Right of Entry ("CROE") in the form 
of Exhibit C-1 attached hereto and incorporated herein by reference.  In addition, all City C&M Work must 
comply with all of the following requirements:  
 

3.3.2 Standards.  All City C&M Work must performed (i) in a good and workmanlike 
manner, (ii) in accordance with the applicable City C&M Work Final Design or other Approved Plans, (iii) 
in conformance with applicable building codes and all applicable engineering, safety and any and all laws, 
statutes, regulations, ordinances, orders, covenants, restrictions, or decisions of any court of competent 
jurisdiction ("Legal Requirements"), (iv) in accordance with the accepted industry standards of care, skill 
and diligence, and (v) in such a manner as shall not adversely affect the structural integrity or 
maintenance of any BNSF improvements or other improvements on or near BNSF property, or any lateral 
support of any structures adjacent to or in the proximity of any BNSF improvements or BNSF property.  In 
addition, each portion of the City C&M Work must be promptly commenced by the Party obligated 
hereunder to perform the same and thereafter diligently prosecuted to conclusion in its logical order and 
sequence.  Furthermore, any changes or modifications of the City C&M Work which affect BNSF will be 
subject to BNSF's written approval prior to the commencement of any such changes or modifications from 
BNSF's Project Engineer. 
 

3.3.3 Site Cleanup and Restoration.  City shall be responsible for all job site cleanup 
and restoration, including removal of all construction materials, concrete debris, surplus soil, refuse, 
contaminated soils, asphalt debris, litter and other waste materials resulting from the City C&M Work to 
the reasonable satisfaction of BNSF's Division Engineer. 
 

3.3.4 Safety/Security. 
 

3.3.4.1 During the City C&M Work, City, at City's sole cost, shall perform all 
activities and work in such a manner as to preclude personal injury or property damage to BNSF or any 
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other party, and shall ensure that there is no interference with the railroad operations or other activities of 
BNSF, or anyone present on BNSF's property with the authority or permission of BNSF.  City shall not 
disturb any improvements of BNSF or BNSF's existing lessees, licensees, license beneficiaries or lien 
holders, if any, or interfere with the use of such improvements, except as permitted by Section 3.3.5 
below. 
 

3.3.4.2 Prior to entering BNSF's property to perform the City C&M Work, City 
shall cause all City Contractor(s) to comply with all of BNSF's communicated and applicable safety and 
security rules and regulations and complete the safety training program at the Website 
"www.contractororientation.com" or then-current program designated by BNSF (the "Safety Orientation") 
and eRAILSAFE or then-current security program designated by BNSF (the "Security Orientation") 
within one year prior to entering upon BNSF's property.  Additionally, City must ensure that each and 
every employee of all City Contractors possess a card certifying completion of the Safety Orientation and 
the Security Orientation prior to entering upon BNSF's property.  City must renew the Safety Orientation 
and Security Orientation annually. 
 

3.3.4.3 City must supervise and inspect the activities of all City Contractors 
entering onto BNSF's property to perform the City C&M Work, and assure compliance with the applicable 
Approved Plans, the terms of this C&M Agreement, and all communicated and applicable safety 
requirements of BNSF.  BNSF will have the right to stop work if any of the following events take place: (i) 
If BNSF determines that proper supervision and inspection are not being performed by City at any time 
during the City C&M Work, (ii) any City Contractor performs any work in a manner contrary to the 
applicable Approved Plans; (iii) any City Contractor, in BNSF's opinion, prosecutes its work in a manner 
which is hazardous to BNSF property, facilities, personnel, or the safe and expeditious movement of 
railroad traffic; or (iv) the insurance described herein or in the attached Exhibit C-1 is canceled or 
expires.  The work stoppage will continue until all necessary actions are taken by City to rectify the 
situation to the satisfaction of BNSF's Division Engineer or until additional insurance has been delivered 
to and accepted by BNSF.  Any such work stoppage under this provision will not give rise to any liability 
on the part of BNSF.  BNSF's right to stop the work is in addition to any other rights BNSF may have 
under this C&M Agreement or an applicable Right of Entry.  In the event that BNSF desires to stop work, 
BNSF agrees to immediately notify City.  Notwithstanding the foregoing, BNSF has no duty or obligation 
to observe or inspect, or to halt work by any City Contractor on BNSF's property, it being solely City's 
responsibility to ensure that work performed by any City Contractor is conducted in compliance with the 
terms of this C&M Agreement, all Legal Requirements and the applicable Approved Plans. 
 

3.3.5 Disturbance of Improvements.  City will be responsible at no cost to BNSF to 
locate and make any adjustments necessary to any wire lines, pipe lines, or other utilities, fences, 
buildings, improvements or other facilities located within BNSF's property (collectively, "Other 
Improvements").  City must contact the owner(s) of the Other Improvements notifying them of any work 
that may damage these Other Improvements and/or interfere with their service and, if required, obtain the 
owner's written approval prior to so affecting the Other Improvements.  City must mark all BNSF 
improvements and Other Improvements on the applicable Approved Plans and mark all BNSF 
improvements and Other Improvements in the field in order to verify their locations.  City must also use all 
reasonable methods when working on or near BNSF's property to determine if any BNSF improvements 
or Other Improvements (fiber optic, cable, communication or otherwise) may exist.  Failure to mark or 
identify any BNSF improvements or Other Improvements will be sufficient cause for BNSF to stop 
construction at no cost to BNSF until such items are completed.  City must make all adjustments and 
other work described in this Section 3.3.5, including without limitation adjustments to Other 
Improvements and work on and affecting BNSF property, in a manner that does not adversely impact 
utility service to BNSF.  City shall use commercially reasonable efforts to cause, at its expense, any utilities 
for its operations to be separately metered from utilities serving BNSF's operations by the date set forth on 
the Timeline (as defined in the Master Agreement). 
 

3.3.6 Flagging.  Subject to modification in writing by BNSF's Division Engineer, no City 
Contractor shall conduct any activities on, or be present on, any portion of BNSF's property that is within 
twenty-five (25) feet of any active railroad track or where any such activities have the potential to foul any 
active railroad track, except in the presence of a flagger.  In addition to and not in limitation of the 
foregoing, City shall, and shall cause its City Contractors to, comply with all BNSF requirements 
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concerning flagging, including without limitation the provisions of Section 1.05 of Exhibit C.  BNSF shall 
arrange for the presence of flaggers as soon as practicable after receipt of notice from City in accordance 
with Section 1.05.01 of Exhibit C; provided, however, BNSF shall not be held responsible for City delays 
when flaggers are not available. 
 

3.3.7 Flagging Costs.  Flagging costs of the Included BNSF Work are the responsibility 
of BNSF to the extent described in Section 2.2(i) of the Master Agreement.  All other flagging costs, 
including without limitation flagging costs for City C&M Work, BNSF Additional Cost Work and any other 
work that is or becomes a part of the West Haymarket Project, shall be at City's cost and expense; 
provided, however, to the extent BNSF is performing work requiring flagging that is the responsibility of 
BNSF (under the first sentence of this Section 3.3.7) at the same time and in the same location as the 
City C&M Work, BNSF Additional Cost Work and/or any other work that is or becomes a part of the West 
Haymarket Project, such flagging costs and expenses shall be deemed to be part of the Included BNSF 
Work.  Notwithstanding the foregoing, however, if the City C&M Work, BNSF Additional Cost Work or any 
other work that is or becomes part of the West Haymarket Project is of such magnitude that additional 
flaggers or additional flagging time is required, then City shall be responsible for all flagging costs and 
expenses for such incremental flaggers and additional flagging time as BNSF Additional City Cost Work.  
As further described in Section 1.05.03c of Exhibit C, the governmental flagging rate in effect at the time 
of performance by the flaggers will be used to calculate flagging costs.  As more particularly described in 
Section 2.7.2 of the Master Agreement and also in the Escrow Agreement (as defined in the Master 
Agreement), City shall deposit additional amounts, including amounts for estimated flagging costs, into 
escrow for BNSF Additional City Cost Work.  
 

3.3.8 No Unauthorized Tests or Digging.  No City Contractor shall conduct any tests, 
investigations or any other activity using mechanized equipment and/or machinery, or place or store any 
mechanized equipment, tools or other materials, within twenty-five (25) feet of the centerline of any 
railroad track on BNSF's property, except after City has obtained written approval from BNSF Director 
Engineering Services, and then only in strict accordance with the terms and any conditions of such 
approval. 
 

3.3.9 Drainage.  Any and all cuts and fills, excavations or embankments as part of the 
City C&M Work shall be deemed to be a part of the City C&M Work and shall be made by City in such 
manner, form and to the extent as will provide adequate drainage of and from BNSF's property and any 
adjoining BNSF right of way.  Wherever any such fill or embankment shall or may obstruct the natural and 
pre-existing drainage from either or both BNSF's property and BNSF's adjoining right of way, City shall 
construct such culverts or drains to preserve such natural and pre-existing drainage, and such culverts or 
drains shall also be deemed to be a part of the City C&M Work.  City shall wherever necessary with 
respect to the City C&M Work, construct extensions of existing drains, culverts or ditches through or along 
BNSF's property (which extensions will also be deemed to be a part of the City C&M Work), such 
extensions to be of adequate sectional dimensions to preserve flowage of drainage or other waters, 
and/or material and workmanship equally as good as those now existing. 
 

3.3.10 Liens.  City shall promptly pay and discharge any and all liens arising out of any 
construction done, suffered or permitted to be done by City.  BNSF is hereby authorized to post any 
notices or take any other action upon or with respect to BNSF's property that is or may be permitted by 
Legal Requirements to prevent the attachment of any such liens to any portion of BNSF's property; 
provided, however, that failure of BNSF to take any such action shall not relieve City of any obligation or 
liability under this Section or any other section of this C&M Agreement.  City shall include in its contracts 
with all City Contractors, and require all contractors performing any work on BNSF's property or providing 
materials to include in their contracts with their subcontractors, a notice and acknowledgement by the 
party providing work or materials that BNSF is not liable for any amounts due such contractor or 
contractors and waiving any right to place a lien on BNSF's property. 
 
[ 3.4 Environmental Compliance and Notification. ] Environmental provisions are 
subject to further discussion 
 

3.4.1 Compliance with Environmental Laws.  City shall cause its contractors and 
employees to strictly comply with all federal, state and local environmental laws and regulations in its use 
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of BNSF's property, including, but not limited to, the Resource Conservation and Recovery Act, as 
amended (RCRA), the Clean Water Act, the Oil Pollution Act, the Hazardous Materials Transportation 
Act, CERCLA (collectively, the "Environmental Laws") with respect to the BNSF property.  City and its 
contractors, if any, shall not maintain a "treatment," "storage," "transfer" or "disposal" facility, or 
"underground storage tank," as those terms are defined by Environmental Laws, on BNSF's property.  
City and its contractors, if any, shall not handle, transport, release or suffer the release of "hazardous 
waste" or "hazardous substances", as "hazardous waste" and "hazardous substances" may now or in the 
future be defined by any Environmental Laws, except as may be pre-existing in BNSF's property and as 
encountered in the City C&M Work and then only in compliance with Environmental Laws, and shall not 
use any soils or other materials containing hazardous waste or hazardous substances in connection with 
the City C&M Work, or otherwise bring any hazardous waste or hazardous substances onto any BNSF 
property. 
 

3.4.2 Notice of Release.  City shall give BNSF immediate notice to BNSF's Resource 
Operations Center at (800) 832-5452 in the event of any release of hazardous substances on or from 
BNSF's property, violation of Environmental Laws, or inspection or inquiry by governmental authorities 
charged with enforcing Environmental Laws with respect to City's use of BNSF's property.  City shall use 
best efforts to promptly respond to any release arising from or related to its activities contemplated in this 
C&M Agreement.  City shall also give BNSF notice of all measures undertaken on City's behalf to 
investigate, remediate, respond to or otherwise cure such release or violation. 
 

3.4.3 Remediation of Release.  In the event City has notice of a release or violation of 
Environmental Laws which occurred or may occur as a result of City's activities contemplated in this C&M 
Agreement, City shall take timely measures to investigate, remediate, respond to or otherwise cure as 
required by applicable law such release or violation affecting BNSF's property or improvements.  If during 
the City C&M Work, soils or other materials considered to be environmentally contaminated are exposed, 
City will remove and safely dispose of said contaminated soils. Determination of soils contamination and 
applicable disposal procedures thereof will be made only by an agency having the capacity and authority 
to make such a determination.  
 

3.4.4 Evidence of Compliance.  City agrees to periodically to furnish BNSF upon 
written request with reasonable proof that it is in compliance with this Article III, Section 3.4.  
 

3.5 Timing. 
 

3.5.1 City will use commercially reasonable efforts to perform all City C&M Work in 
accordance with the Timeline. 
 

3.5.2 BNSF and City mutually agree that no construction activities for the City C&M 
Work, nor future maintenance of any improvements which have a reasonable likelihood to delay train 
traffic on BNSF's main lines, will be permitted during the fourth quarter of each calendar year.  
Emergency work will be permitted only upon prior notification to BNSF's Network Operations Center 
(telephone number: 800 832-5452).  BNSF and City mutually understand and agree that trains cannot be 
subjected to delay during this time period. 
 

3.6 Indemnifications. 
 

3.6.1 TO THE FULLEST EXTENT PERMITTED BY LAW, CITY SHALL, AND SHALL 
CAUSE CITY'S CONTRACTORS TO, RELEASE, INDEMNIFY, DEFEND AND HOLD HARMLESS 
BNSF AND BNSF'S AFFILIATED COMPANIES, PARTNERS, SUCCESSORS, ASSIGNS, LEGAL 
REPRESENTATIVES, OFFICERS, DIRECTORS, SHAREHOLDERS, EMPLOYEES AND AGENTS 
FOR, FROM AND AGAINST ANY AND ALL CLAIMS, LIABILITIES, FINES, PENALTIES, COSTS, 
DAMAGES, LOSSES, LIENS, CAUSES OF ACTION, SUITS, DEMANDS, JUDGMENTS AND 
EXPENSES (INCLUDING, WITHOUT LIMITATION, COURT COSTS AND ATTORNEYS' FEES) OF 
ANY NATURE, KIND OR DESCRIPTION OF ANY PERSON (INCLUDING, WITHOUT LIMITATION, 
THE EMPLOYEES OF THE PARTIES HERETO) OR ENTITY DIRECTLY OR INDIRECTLY 
(COLLECTIVELY, "LIABILITIES") ARISING OUT OF, RESULTING FROM OR CAUSALLY RELATED 
TO (IN WHOLE OR IN PART): 
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(i) ANY RIGHTS OR INTERESTS GRANTED TO CITY OR ANY CITY 

PARTY (DEFINED BELOW) PURSUANT TO THIS C&M AGREEMENT, THE RIGHTS OF ENTRY, OR 
THE LICENSES AND/OR EASEMENTS GRANTED TO CITY PURSUANT TO THIS C&M 
AGREEMENT;  
 

(ii) THE USE, OCCUPANCY OR PRESENCE OF CITY AND/OR CITY 
CONTRACTORS AND THEIR RESPECTIVE SUBCONTRACTORS, EMPLOYEES OR AGENTS (SUCH 
CITY CONTRACTORS, SUBCONTRACTORS, EMPLOYEES AND AGENTS BEING REFERRED TO 
INDIVIDUALLY AS A "CITY PARTY" AND COLLECTIVELY, THE "CITY PARTIES") AND/OR ANY 
WORK PERFORMED BY CITY OR ANY CITY PARTY IN, ON, OR ABOUT BNSF'S PROPERTY OR 
RIGHT-OF-WAY AND/OR THE WEST HAYMARKET PROJECT, INCLUDING, WITHOUT LIMITATION, 
OPERATION OF THE PEDESTRIAN BRIDGE, SECURITY FENCING (AS DEFINED IN THE MASTER 
AGREEMENT), OR STORM WATER MITIGATION (AS DEFINED IN THE MASTER AGREEMENT) BY 
CITY;  
 

(iii) ANY ENVIRONMENTAL MATTERS ARISING FROM THE WEST 
HAYMARKET PROJECT AND/OR AFFECTING THE PROJECT AREA OR ANY PROPERTY 
ADJACENT THERETO; 
 

(iv) ANY AND ALL CLAIMS BROUGHT BY ANY PARTY RELATED TO OR 
ARISING FROM THE ACQUISITION AND/OR DEVELOPMENT OF ANY AND ALL PROPERTY AS 
PART OF THE WEST HAYMARKET PROJECT, INCLUDING WITHOUT LIMITATION PROPERTY 
DESCRIBED IN THIS C&M AGREEMENT, THE MASTER AGREEMENT, THE EXCHANGE 
AGREEMENT, AND/OR THE RIGHTS OF ENTRY AGREEMENTS; 
 

(v) ANY DAMAGE TO OR DESTRUCTION OF ANY 
TELECOMMUNICATION LINES IN CONNECTION WITH THE WEST HAYMARKET PROJECT BY 
CITY OR ANY CITY PARTY, INCLUDING BUT NOT LIMITED TO (A) ANY INJURY TO OR DEATH OF 
ANY PERSON EMPLOYED BY OR ON BEHALF OF ANY TELECOMMUNICATIONS COMPANY, 
AND/OR ITS CONTRACTORS, AGENTS AND/OR EMPLOYEES AS A RESULT OF SUCH DAMAGE 
OR DESTRUCTION, AND/OR (B) ANY CLAIM OR CAUSE OF ACTION FOR ALLEGED LOSS OF 
PROFITS OR REVENUE BY, OR LOSS OF SERVICE BY A CUSTOMER OR USER OF SUCH 
TELECOMMUNICATION COMPANY(IES) AS A RESULT OF SUCH DAMAGE OR DESTRUCTION; 
 

(vi) CITY'S OR ANY CITY PARTY'S BREACH OF THE TERMS AND 
CONDITIONS OF THIS C&M AGREEMENT, THE RIGHTS OF ENTRY, OR THE LICENSES AND/OR 
EASEMENTS GRANTED TO CITY PURSUANT TO THE MASTER AGREEMENT; 
 

(vii) ANY ACT OR OMISSION OF CITY OR ITS OFFICERS, AGENTS, 
INVITEES, EMPLOYEES OR CONTRACTORS, OR A CITY PARTY, OR ANYONE DIRECTLY OR 
INDIRECTLY EMPLOYED BY ANY OF THEM, OR ANYONE THEY CONTROL OR EXERCISE 
CONTROL OVER. 
 

THE LIABILITY ASSUMED BY CITY AND THE CITY CONTRACTORS WILL 
NOT BE AFFECTED BY THE FACT, IF IT IS A FACT, THAT ANY DAMAGE, DESTRUCTION, INJURY 
OR DEATH WAS OCCASIONED BY OR CONTRIBUTED TO BY THE NEGLIGENCE OF BNSF, ITS 
AGENTS, SERVANTS, EMPLOYEES OR OTHERWISE, BUT EXCLUDING CLAIMS WHOLLY 
CAUSED BY BNSF'S SOLE NEGLIGENCE AND EXCLUDING CLAIMS TO THE EXTENT THAT SUCH 
CLAIMS ARE CAUSED BY THE WILLFUL MISCONDUCT OR GROSS NEGLIGENCE OF BNSF. 
 

3.6.2 FURTHER, TO THE FULLEST EXTENT PERMITTED BY LAW, CITY SHALL, 
AND SHALL CAUSE CITY'S CONTRACTORS TO, NOW AND FOREVER WAIVE ANY AND ALL 
CLAIMS, REGARDLESS OF WHETHER SUCH CLAIMS ARE BASED ON STRICT LIABILITY, 
NEGLIGENCE OR OTHERWISE, THAT BNSF IS AN "OWNER", "OPERATOR", "ARRANGER", OR 
"TRANSPORTER" WITH RESPECT TO THE EXCHANGE PROPERTIES (AS DEFINED IN THE 
EXCHANGE AGREEMENT), OR THE WEST HAYMARKET PROJECT AND/OR THE PROJECT AREA 
OR ANY PROPERTY ADJACENT THERETO, FOR THE PURPOSES OF CERCLA OR OTHER 
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ENVIRONMENTAL LAWS.  CITY WILL, AND WILL CAUSE CITY'S CONTRACTORS TO, INDEMNIFY, 
DEFEND AND HOLD BNSF HARMLESS FROM ANY AND ALL SUCH CLAIMS REGARDLESS OF 
THE NEGLIGENCE OF BNSF.  CITY FURTHER AGREES THAT THE USE OF THE EXCHANGE 
PROPERTIES, OR THE WEST HAYMARKET PROJECT AND/OR THE PROJECT AREA OR ANY 
PROPERTY ADJACENT THERETO, AS CONTEMPLATED BY THIS C&M AGREEMENT SHALL NOT 
IN ANY WAY SUBJECT BNSF TO CLAIMS THAT BNSF IS OTHER THAN A COMMON CARRIER 
FOR PURPOSES OF ENVIRONMENTAL LAWS AND EXPRESSLY AGREES TO INDEMNIFY, 
DEFEND, AND HOLD BNSF HARMLESS FOR ANY AND ALL SUCH CLAIMS.  IN NO EVENT SHALL 
BNSF BE RESPONSIBLE FOR THE ENVIRONMENTAL CONDITION OF THE EXCHANGE 
PROPERTIES, OR THE WEST HAYMARKET PROJECT AND/OR THE PROJECT AREA, OR ANY 
PROPERTY ADJACENT THERETO.  
 

3.6.3 FURTHER, TO THE FULLEST EXTENT PERMITTED BY LAW, CITY AGREES, 
AND SHALL CAUSE CITY'S CONTRACTORS TO AGREE, REGARDLESS OF ANY NEGLIGENCE OR 
ALLEGED NEGLIGENCE OF BNSF, TO INDEMNIFY, DEFEND AND HOLD HARMLESS BNSF 
AGAINST AND ASSUME THE DEFENSE OF ANY LIABILITIES ASSERTED AGAINST OR SUFFERED 
BY BNSF UNDER OR RELATED TO THE FEDERAL EMPLOYERS' LIABILITY ACT ("FELA") 
WHENEVER EMPLOYEES OF CITY OR ANY OF ITS AGENTS, INVITEES, OR CONTRACTORS 
CLAIM OR ALLEGE THAT THEY ARE EMPLOYEES OF BNSF OR OTHERWISE.  THIS INDEMNITY 
SHALL ALSO EXTEND, ON THE SAME BASIS, TO FELA CLAIMS BASED ON ACTUAL OR 
ALLEGED VIOLATIONS OF ANY FEDERAL, STATE OR LOCAL LAWS OR REGULATIONS, 
INCLUDING BUT NOT LIMITED TO THE SAFETY APPLIANCE ACT, THE LOCOMOTIVE 
INSPECTION ACT, THE OCCUPATIONAL SAFETY AND HEALTH ACT, THE RESOURCE 
CONSERVATION AND RECOVERY ACT, AND ANY SIMILAR STATE OR FEDERAL STATUTE.  
 

3.6.4 City agrees that its obligations under the provisions of this Section 3.6 expressly 
includes claims related to property related to the West Haymarket Project that was formerly, but not 
currently, owned by BNSF and BNSF's predecessors-in-interest.  City's indemnification obligations herein 
shall be in addition to, and not in limitation of, City's indemnification obligations pursuant to the terms and 
provisions of the Master Agreement, the Exchange Agreement and the Rights of Entry agreements. 
 

3.7 Waiver of Municipal and Sovereign Immunity.  To the fullest extent permitted by law, City 
waives its municipal immunity and its sovereign immunity with respect to BNSF related to the West 
Haymarket Project, the Master Agreement, the Rights of Entry contemplated in the Master Agreement 
and herein and in the Exchange Agreement, including, without limitation, (i) for environmental issues and 
other property conditions on real property that City is conveying to BNSF pursuant to the Master 
Agreement and the Exchange Agreement; (ii) for the environmental condition of real property that BNSF 
is quitclaiming to City and of property related to the West Haymarket Project that was formerly, but not 
currently, owned by BNSF and BNSF's predecessors-in-interest, including remediation costs beyond 
Nebraska Department of Environmental Quality Title 200 funds ("Title 200 Funding"); (iii) for claims 
arising out of work performed by City or its contractors pursuant to the provisions of this C&M Agreement 
and the Master Agreement, the Exchange Agreement, and the Rights of Entry agreements; and (iv) for 
claims arising out of continuing rights of City to enter onto property of BNSF, including work performed by 
City and City Contractors on property of BNSF.  Any lawful waiver of City's sovereign immunity herein 
shall be in addition to, and not in limitation of, any lawful waiver of City's sovereign immunity pursuant to 
the terms and provisions of the Master Agreement, the Exchange Agreement and the Rights of Entry 
agreements. 
 
 3.8 City Insurance Obligations. 
 

3.8.1 During the Development Period (as defined in the Master Agreement), City shall, 
and shall require City Contractors to, at its sole cost and expense, procure and maintain the following 
insurance which may be provided through an Owner Controlled Insurance Policy (“OCIP”): 
 

 3.8.1.1 Commercial General Liability Insurance.  This insurance shall contain 
broad form contractual liability in an amount of at least $25,000,000 per occurrence and an aggregate 
limit of $50,000,000, but in no event less than the amount otherwise carried by City.  Coverage must be 
purchased on a post 1998 ISO occurrence form or equivalent and include coverage for, but not limited to, 
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the following: 
 

 Bodily Injury and Property Damage 
 Personal Injury and Advertising Injury 
 Fire legal liability 
 Products and completed operations 

 
This policy shall also contain the following endorsements, which shall be indicated on the 
certificate of insurance: 
 

 The definition of insured contract shall be amended to remove any 
exclusion or other limitation for any work being done within 50 feet of 
railroad property. 

 Waiver of subrogation in favor of and acceptable to Railroad. 
 Additional insured endorsement in favor of and acceptable to Railroad 
 Separation of insureds. 
 The policy shall be primary and non-contributing with respect to any 

insurance carried by Railroad.   
 

It is agreed that the workers' compensation and employers' liability related exclusions in 
the Commercial General Liability insurance policy(s) required herein are intended to 
apply to employees of the policy holder and shall not apply to Railroad employees. 

 
3.8.1.2 Business Automobile Insurance.  This insurance shall contain a 

combined single limit of at least $1,000,000 per occurrence, and include coverage for, but not limited to 
the following: 
 

 Bodily injury and property damage 
 Any and all vehicles owned, used or hired 

 
This policy shall also contain the following endorsements or language, which shall be 
indicated on the certificate of insurance: 

 
 Waiver of subrogation in favor of and acceptable to Railroad. 
 Additional insured endorsement in favor or and acceptable to Railroad. 
 Separation of insureds. 
 The policy shall be primary and non-contributing with respect to any 

insurance carried by Railroad.   
 

3.8.1.3 Workers' Compensation and Employers' Liability Insurance.  This 
insurance shall include coverage for, but not limited to: 
 

 City's statutory liability under the workers' compensation laws of the 
state(s) in which the work is to be performed.  If optional under State law, 
the insurance must cover all employees anyway. 

 Employers' Liability (Part B) with limits of at least $500,000 each 
accident, $500,000 by disease policy limit, $500,000 by disease each 
employee. 

 
This policy shall also contain the following endorsements or language, which shall be 
indicated on the certificate of insurance: 

 
 Waiver of subrogation in favor of and acceptable to Railroad. 

 
3.8.1.4 Railroad Protective Liability Insurance.  This insurance shall name only 

the Railroad as the Insured with coverage of at least $5,000,000.00 per occurrence and $10,000,000.00 
in the aggregate.  The policy shall be issued on a standard ISO form CG 00 35 10 93 and include the 
following: 
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 Endorsed to include the Pollution Exclusion Amendment (ISO form CG 

28 31 10 93)  
 Endorsed to include the Limited Seepage and Pollution Endorsement. 
 Endorsed to remove any exclusion for punitive damages. 
 No other endorsements restricting coverage may be added. 
 The original policy must be provided to Railroad prior to performing any 

work or services under this C&M Agreement 
 

In lieu of providing a Railroad Protective Liability Policy, City may participate in BNSF's 
Blanket Railroad Protective Liability Insurance Policy available to City and City Contractors.  
 

3.8.1.5 Other Requirements: 
 

All policies (applying to coverage listed above) must not contain an exclusion for 
punitive damages and certificates of insurance must reflect that no exclusion exists.  
 

City agrees to waive its right of recovery against Railroad for all claims and suits 
against Railroad, except for claims and suits arising wholly out of the sole negligence, or to the extent 
caused by the gross negligence or willful misconduct, of Railroad.  In addition, its insurers, through the 
terms of the policy or policy endorsement, waive their right of subrogation against Railroad for all claims 
and suits, except for claims and suits arising wholly out of the sole negligence, or to the extent caused by 
the gross negligence or willful misconduct, of Railroad.  The certificate of insurance must reflect the 
waiver of subrogation endorsement.  City further waives its right of recovery, and its insurers also waive 
their right of subrogation against Railroad for loss of its owned or leased property or property under City's 
care, custody or control, except for rights of recovery and rights of subrogation arising wholly out of the 
sole negligence, or to the extent caused by the gross negligence or willful misconduct, of Railroad.  
 

City is allowed to self-insure up to $250,000 per occurrence and $250,000 
aggregate on General Liability and Automotive Liability and up to $500,000 per occurrence and $500,000 
aggregate on Worker’s Compensation Liability without the prior written consent of Railroad.  Any 
deductible, self-insured retention or other financial responsibility for claims must be covered directly by 
City in lieu of insurance.  Any and all Railroad Liabilities that would otherwise, in accordance with the 
provisions of this C&M Agreement, be covered by insurance will be covered as if City elected not to 
include a deductible, self-insured retention or other financial responsibility for claims.  
 

Prior to commencing the City C&M Work, City must furnish to Railroad 
acceptable certificate(s) of insurance including an original signature of the authorized representative 
evidencing the required coverage, endorsements, and amendments.  The policy(ies) must contain a 
provision that obligates the insurance company(ies) issuing such policy(ies) to notify Railroad in writing at 
least 30 days prior to any cancellation, non-renewal, substitution or material alteration.  This cancellation 
provision must be indicated on the certificate of insurance.  Upon request from Railroad, a certified 
duplicate original of any required policy must be furnished.  Certificate(s) should be sent to the following 
address: 
 

Ebix BPO 
PO Box 12010-BN 
Hemet, CA  92546-8010 
Fax number: 951-652-2882 
Email: bnsf@ebix.com 

 
Upon notification to BNSF of cancellation, non-renewal, substitution or material 

alteration of any such policy(ies), BNSF shall have the option to (i) if feasible, pay, on behalf of the City, 
any and all such premiums, penalties, fees or expenses necessary to keep such policy(ies) in full force 
and effect; or (ii) in the event that such policy(ies) cannot be kept in full force and effect, enter into the 
open market and procure such policy(ies) of insurance on behalf of City as required by this C&M 
Agreement at the then-current market rate.  Upon any of the above occurrences, BNSF shall invoice the 
City for reimbursement of all such premiums, penalties, fees or expenses advanced on City’s behalf plus 
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an additional fifteen (15%) of such advanced amounts as remuneration for BNSF’s overhead.  Such 
amounts advanced by BNSF shall be paid by City within thirty (30) days after delivery of a statement for 
such expense.  Any insurance policy must be written by a reputable insurance company reasonably 
acceptable to Railroad or with a current Best's Guide Rating of A- and Class VII or better, and authorized 
to do business in the state(s) in which the service is to be provided.  
 

City represents that this C&M Agreement has been thoroughly reviewed by its 
insurance agent(s)/broker(s), who have been instructed by City to procure the insurance coverage 
required by this C&M Agreement.  Allocated Loss Expense must be in addition to all policy limits for 
coverages referenced above.  City represents that it understands and its insurance agent(s)/broker(s) 
have been informed that the City’s insurance coverage being procured by City herein is to protect, 
defend, indemnify and hold harmless BNSF from any and all Liabilities, as such term is defined herein, 
that may arise in connection with this C&M Agreement and City, to the fullest extent allowed by law, 
waives its sovereign and municipal immunity and any caps or limitations on legal liability that may result 
therefrom.   
 

Not more frequently than once every five years, Railroad may reasonably modify 
the required insurance coverage to reflect then-current risk management practices in the railroad industry 
and underwriting practices in the insurance industry. 
 

If any portion of the operation is to be subcontracted by City and not included as 
part of City's OCIP coverage, City must require that City Contractors provide and maintain the insurance 
coverages set forth herein, naming Railroad as an additional insured, and requiring that City Contractor 
release, defend and indemnify Railroad to the same extent and under the same terms and conditions as 
City is required to release, defend and indemnify Railroad herein.  
 

Failure to provide evidence as required by this Section 3.8 will entitle, but not 
require, Railroad to immediately suspend Railroad's work and all City C&M Work, subject to termination 
as provided in the Master Agreement.  Acceptance of a certificate that does not comply with this section 
will not operate as a waiver of City's obligations hereunder. 
 

The fact that insurance (including, without limitation, self-insurance) is obtained 
by City will not be deemed to release or diminish the liability of City including, without limitation, liability 
under the indemnity provisions of this C&M Agreement.  Damages recoverable by Railroad will not be 
limited by the amount of the required insurance coverage. 
 

For purposes of this Section 3.8, Railroad means "Burlington Northern Santa Fe, 
LLC", "BNSF Railway Company" and the subsidiaries, successors, assigns and affiliates of each. 
 

3.8.2 During the Post-Development Period (as defined in the Master Agreement), City 
shall, and shall require City Contractors to, at City's sole cost and expense, procure and maintain the 
insurance coverages listed in the applicable Rights of Entry, continuing thereafter so long as the C&M 
Agreement and/or any Right of Entry agreement is in effect. 
 

3.9 Adherence to Timeline.  City must require City Contractors to reasonably adhere to the 
Timeline.  The Parties mutually agree that BNSF's failure to complete the BNSF Work in accordance with 
the Timeline due to inclement weather or unforeseen railroad emergencies will not constitute a breach of 
this C&M Agreement by BNSF and will not subject BNSF to any liability.  Regardless of the requirements 
of the Timeline, BNSF reserves the right to reallocate the labor forces assigned to complete the BNSF 
Work in the event of an emergency to provide for the immediate restoration of railroad operations (BNSF 
or its related railroads) or to protect persons or property on or near any BNSF owned property.  BNSF will 
not be liable for any additional costs or expenses resulting from any such reallocation of its labor forces.  
The Parties mutually agree that any reallocation of labor forces by BNSF pursuant to this provision and 
any direct or indirect consequences or costs resulting from any such reallocation will not constitute a 
breach of this C&M Agreement by BNSF. 
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ARTICLE IV – MISCELLANEOUS 
 

4.1 Any books, papers, receipts, and accounts of the Parties relating to the City C&M Work 
and the BNSF Additional City Cost Work will at all reasonable times and upon reasonable prior written 
notice be open to inspection and audit by the agents and authorized representatives of the Parties for a 
period of one (1) year after the date of the final disbursement from the Escrow Account. 
 

4.2 The terms and conditions of indemnification and liability provisions of Sections 3.6 and 
3.7 shall survive expiration or termination of this C&M Agreement, the Master Agreement and the 
Exchange Agreement, and all Closings under the Exchange Agreement. 
 

4.3 The covenants and provisions of this C&M Agreement are binding upon and inure to the 
benefit of the successors and assigns of the Parties.  Notwithstanding the preceding sentence, neither 
Party may assign its rights and obligations hereunder without the prior written consent of the other Party.  
Any permitted assignment shall not terminate the liability of the assigning Party, unless a specific release 
of such liability in writing is given and signed by the other Party.  Notwithstanding any contrary provision 
herein; City shall have the right to assign this C&M Agreement to the West Haymarket Joint Public 
Agency, a Nebraska joint public agency ("JPA") without further consent of BNSF provided (i) City delivers 
prior written notification to BNSF of the assignment, (ii) City and JPA enters into BNSF's then-standard 
Consent to Assignment form, pursuant to which City will remain jointly and severally liable for all of City's 
obligations hereunder, including without limitation City's liability and indemnification obligations; provided 
that BNSF agrees it will first send any claim or notice of default to the JPA and will not pursue any action 
against City until thirty (30) days after the date of such claim or notice to the JPA, unless failure to pursue 
action against City during such time would otherwise prejudice BNSF's rights, and (iii) in no event shall 
this C&M Agreement or any interest herein be assigned unless City's entire interest under the Master 
Agreement, the Exchange Agreement, and all Rights of Entry agreements are assigned at the same time 
to the same assignee. 
 

4.4 This C&M Agreement shall be in effect for so long as the Master Agreement and/or any 
Right of Entry is in effect; provided, however, that if the Master Agreement and all Rights of Entry have 
expired or been terminated, BNSF has the right to terminate this C&M Agreement upon written notice to 
City. 
 

4.5 Neither termination nor expiration of this C&M Agreement will release either Party from 
any liability or obligation under this C&M Agreement, whether of indemnity or otherwise, resulting from 
any acts, omissions or events happening prior to the date of termination or expiration. 
 

4.6 Any notice required or permitted to be given hereunder by one Party to the other shall be 
in writing and the same shall be given and shall be deemed to have been served and given if: (i) placed in 
the United States mail, certified, return receipt requested, or (ii) deposited into the custody of a nationally 
recognized overnight delivery service, addressed to the Party to be notified at the address for such Party 
specified below, or to such other address as the Party to be notified may designate by giving the other 
Party no less than thirty (30) days' advance written notice of such change in address. 
 
If to BNSF: BNSF Railway Company 

P.O. Box 961034 
Fort Worth, TX  76161-0034. 

  Attn:  Robert J. Boileau, P.E., Assistant Vice President, Engineering Services 
 
If to City: City of Lincoln, Nebraska 

555 South 10th Street 
Lincoln, NE  68508 
Attn:  City Attorney 

 
4.7 Time is of the essence of this C&M Agreement. 

 
4.8 In any action (declaratory or otherwise) brought by either Party in connection with or 

arising out of the terms of this C&M Agreement, the prevailing Party in such action will be entitled to 
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recover from the non-prevailing Party all actual costs, actual damages, and actual expenses, including, 
without limitation, reasonable attorneys' fees and charges to the fullest extent permitted by law. 
 

4.9 Each Party and its counsel have reviewed and revised this C&M Agreement.  The Parties 
agree that the rule of construction that any ambiguities are to be resolved against the drafting Party must 
not be employed to interpret this C&M Agreement or its amendments or exhibits. 
 
 4.10 If any clause or provision of this C&M Agreement is illegal, invalid or unenforceable under 
present or future laws effective during the term of this C&M Agreement, then and in that event, it is the 
intention of the Parties that the remainder of this C&M Agreement shall not be affected thereby, and it is 
also the intention of the Parties that in lieu of each clause or provision of this C&M Agreement that is 
illegal, invalid or unenforceable, there be added, as a part of this C&M Agreement, a clause or provision 
as similar in terms to such illegal, invalid or unenforceable clause or provision as may be possible and be 
legal, valid and enforceable. 
 

4.11 This C&M Agreement, the Master Agreement, the Exchange Agreement, and, to the 
extent executed, the Right of Entry licenses and/or easements described herein, contain the entire 
agreement between BNSF and City with respect to the West Haymarket Project.  Oral statements or prior 
written matters not specifically incorporated into this C&M Agreement are superseded hereby.  No 
variation, modification, or change to this C&M Agreement, the Exchange Agreement or the Rights of 
Entry agreements shall bind either Party unless set forth in a document signed by both Parties.  No failure 
or delay of either Party in exercising any right, power or privilege hereunder shall operate as a waiver of 
such Party's right to require strict compliance with any term of this C&M Agreement.  The captions next to 
the section numbers of this C&M Agreement are for reference only and do not modify or affect this C&M 
Agreement. 
 
 4.12 No director, officer, elected or appointed official, or employee of either of the Parties shall 
be personally liable in the event of any default. 
 
 4.13 This C&M Agreement may be executed in more than one counterpart, including facsimile 
transmissions, each of which shall be deemed an original. 
 
 4.14 As of this same Effective Date, City and BNSF have also entered into the Master 
Agreement, the Exchange Agreement and to the extent executed, certain Right of Entry licenses and/or 
easements.  After the Effective Date and upon completion of additional design work, City and BNSF 
expect to execute other Right of Entry licenses and/or easements.  City and BNSF agree that, except as 
otherwise stated in Section 4.1 of the Master Agreement:  (i) in the event the terms of the Master 
Agreement and the terms of the C&M Agreement, the Exchange Agreement and the various licenses 
and/or easements are inconsistent, then the Master Agreement shall prevail; (ii) in the event the terms of 
the Exchange Agreement and the terms of the C&M Agreement and the various licenses and/or 
easements are inconsistent, then the Exchange Agreement shall prevail, and (iii) in the event the terms of 
the C&M Agreement and the various licenses and/or easements are inconsistent, then the C&M 
Agreement shall prevail. 
 
 4.15 All aspects of this C&M Agreement shall be governed by the laws of the State of 
Nebraska. 
 
 4.16 To the fullest extent permitted by law any dispute arising under or in connection with this 
C&M Agreement or related to any subject matter which is the subject of this C&M Agreement shall be 
subject to the sole and exclusive jurisdiction of the United States District Court for the District of 
Nebraska.  The aforementioned choice of venue is intended by the Parties to be mandatory and not 
permissive.  Each Party hereby irrevocably consents to the jurisdiction of the United States District Court 
for the District of Nebraska in any such dispute and irrevocably waives, to the fullest extent permitted by 
law, any objection that it may now have or hereafter have to the laying of venue in such court and that 
any such dispute which is brought in such court has been brought in an inconvenient forum. 
 
 4.17 By signing below, the Parties affirm they have the legal authority to enter into this C&M 
Agreement. 
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 IN WITNESS WHEREOF, the Parties have caused this C&M Agreement to be executed as of the 
date below each Party's signature; to be effective, however, as of the Effective Date above. 
 
 
CITY OF LINCOLN, NEBRASKA, a Nebraska municipal corporation 
 
 

By: ____________________________________ 
Chris Beutler, Mayor of Lincoln 

 
Date: ___________________________________ 

 
 
 
 
BNSF RAILWAY COMPANY, a Delaware corporation 
 
 

By: ______________________________________ 
David L. Freeman, Vice President – Engineering 

 
Date: _____________________________________ 

 
 
 



 

 

EXHIBIT A 
 

Project Area



 

 

EXHIBIT B 
 

Form of BNSF Plan Approval 
 
 
 

[Public Projects Manager's letterhead] 
 
 
 

Date: ______________________ 
 
Mr./Ms. ______________________ 
City of Lincoln, Nebraska 
555 South 10th Street 
Lincoln, NE  68508 
Attn:  City Attorney 
 
 

Re:  Final Approval of Plans and Specifications dated _________, 20__, drafted by 
_____________________ [insert name of architecture or engineering firm here] 
(hereinafter called, the "Plans and Specifications") 

 
 
Dear _______________: 
 
This letter serves as BNSF Railway Company's ("BNSF") final written approval of the Plans and 
Specifications covering the construction of __________________________________ [insert 
description of the project here ].  This final written approval is given to the City of Lincoln, Nebraska 
("City") pursuant to Section 3.1.1 of that certain Construction and Maintenance Agreement between 
BNSF and City, dated __________, 2010.  If the Plans and Specifications are revised by City subsequent 
to the date set forth above, this letter shall no longer serve as final written approval of the Plans and 
Specifications and City must resubmit said Plans and Specifications to BNSF for final written approval. 
 
Regards, 
 
 
 
_____________ [Public Projects Manager's Name] 
 



 

 

EXHIBIT C 
 
 
 

 
[Insert Exhibit C (Form 0102) and C-1 (Form 0107) here] 

 
 



 

Form 0105 Rev.  06/01/05 

 
EXHIBIT C-1



 

Form 0105 Rev.  06/01/05 

EXHIBIT D 
 
 

Final Clearances 
 
 





























































































































WH 10-04 Introduce:  9-23-10

RESOLUTION NO. WH- __________

BE IT RESOLVED by the Board of Representatives of the West Haymarket Joint Public1

Agency:2

That the Agreement between Alfred Benesch & Company and the West Haymarket Joint3

Public Agency to provide Geotechnical Engineering Services for the Arena and Parking Garage4

structures for the West Haymarket Project, attached hereto as Attachment “A” and incorporated5

herein by this reference, is hereby approved and the Chairperson of the West Haymarket Joint6

Public Agency Board of Representatives is hereby authorized to execute said Agreement on7

behalf of the West Haymarket Joint Public Agency.8

Introduced by:

___________________________________

Approved as to Form & Legality: West Haymarket Joint Public Agency
Board of Representatives

_________________________________ ___________________________________
Legal Counsel for Jayne Snyder, Chair
West Haymarket Joint Public Agency

___________________________________
Tim Clare

___________________________________
Chris Beutler
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AGREEMENT

THIS AGREEMENT is entered as of this 15th day of September, 2010, by and between

the West Haymarket Joint Public Agency, a Nebraska political subdivision, hereinafter referred to

as “JPA” and Alfred Benesch & Company, hereinafter referred to as “Benesch.” 

RECITALS

A. The JPA proposes to engage Benesch to provide Comprehensive Geotechnical

Engineering Services for the Arena and Parking Lot Structures for the West

Haymarket Project in accordance with the terms and conditions set forth herein, as

well as the Scope of Services, attached hereto and incorporated herein by

reference.  

B. Benesch possesses certain skills, experience, education and competency to perform

the Consultant Services on behalf of the JPA, and the JPA desires to engage

Benesch for such services on the terms and conditions provided herein.

C. Benesch hereby represents that consultant is willing and able to perform the

services in accordance with this Agreement and the Scope of Services attached

hereto and incorporated herein by reference.

NOW, THEREFORE, IN CONSIDERATION of the above Recitals and the mutual

obligations of the parties hereto, the parties do agree as follows: 

I.  ADMINISTRATOR OF AGREEMENT 

Jim Martin, the Program Manager for the West Haymarket Project, shall be the JPA’s

representative for the purposes of administering this Agreement and shall have authority on behalf

of the JPA to give approvals under this Agreement. Gary Proskovec, of Benesch, will supervise all

services and be in charge of performance of such services as set forth in this Agreement and the

attached Scope of Services. 
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II.  SCOPE OF SERVICES 

On behalf of the JPA, Benesch agrees to undertake, perform and complete in an

expeditious, satisfactory and professional manner the services set forth in Scope of Services,

attached hereto and incorporated herein by reference.  In the event there is a conflict between the

terms of the Scope of Services and this Agreement, the terms of this Agreement shall control.

III.  TERM OF AGREEMENT 

The term of this Agreement shall commence upon execution of this Agreement by both

parties and shall continue until completion of all obligations of this Agreement and the attached

Scope of Services, but in no event longer than December 31, 2011. 

IV.  COMPENSATION 

The JPA agrees to pay Benesch for the services set forth in the attached Scope of

Services,  a sum not to exceed $120,000.00.  Progress payments based upon a percentage of the

services performed shall be payable monthly upon receipt of supporting documentation acceptable

to the JPA for the work completed.  All approved payments will be made to Benesch. 

If at any time during the Project, Benesch determines that its costs will exceed, or have

exceeded the maximum amount stated above, Benesch must immediately notify the JPA in writing

and described which costs are causing the overrun and the reason.  Benesch must also estimate the

additional costs needed to complete the work.  The JPA will then determine if the maximum amount

is to be increased, and an amendment will be prepared if needed.

The JPA is not responsible for costs incurred prior to the Notice-to-Proceed date or after

the completion deadline date stated in Paragraph III above.

Failure of the JPA to accept the recommendations or work of Benesch on the basis of

differences of professional opinion shall not be the basis for rejection of the work performed by

Benesch or for nonpayment of Benesch.

V.  NON-RAIDING CLAUSE

Benesch shall not engage the services of any person or persons presently in the employ

of the JPA for work covered by this Agreement without the written consent of the JPA. 
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VI.  TERMINATION OF AGREEMENT

 A. This Agreement may be terminated by Benesch if the JPA fails to adequately

perform any material obligation required by this Agreement or the attached Scope of Services

(“Default”).  Termination rights under this paragraph may be exercised only if the JPA fails to cure

a Default within ten (10) calendar days after receiving written notice from Benesch specifying the

nature of the Default.

B. The JPA may terminate this Agreement, in whole or part, for any reason for the

JPA’s own convenience upon at least ten days written notice to Benesch.  

If the Agreement is terminated by either the JPA or Benesch as provided in A or

B above, Benesch shall be paid for all services performed, and reimbursable expenses incurred, not

to exceed the amount in Paragraph IV above, up until the date of termination. 

Benesch hereby expressly waives any and all claims for damages or compensation arising

under this Agreement except as set forth in this paragraph in the event of termination.  

Further, Benesch agrees that, upon termination as provided in this paragraph, it shall not

be employed by any developer or other party who is or may be interested in the work effort, or

interested in the decisional process relating to the application of such findings as may result from

the tasks performed for a period of one (1) year after such termination, without prior approval of the

JPA.

VII.  ADDITIONAL SERVICES 

The JPA may from time to time, require additional services from Benesch including but

not limited to, special reports, graphics, attendance at meetings or presentations. Such additional

services, including the amount of compensation for such additional services, which are mutually

agreed upon by and between the JPA and Benesch shall be effective when incorporated in written

amendments to this Agreement. 
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VIII.  FAIR EMPLOYMENT

In connection with the performance of work under this Agreement, Benesch agrees that

it shall not discriminate against any employee or applicant for employment with respect to

compensation, terms, advancement potential, conditions, or privileges of employment, because of

such person’s race, color, religion, sex, disability, national origin, ancestry, age, or marital status in

accordance with the requirements of Neb. Rev. Stat. § 48-1122, as amended.

IX.  FAIR LABOR STANDARDS

Benesch shall maintain Fair Labor Standards in the performance of this Agreement as

required by Neb. Rev. Stat. Chapter 73, as amended.

X.  ASSIGNABILITY 

Benesch shall not assign any interest in this Agreement, except for the work of the

subconsultants identified in this Agreement or attached Scope of Services, delegate any duties or

work required under this Agreement or attached Scope of Services, or transfer any interest in the

same (whether by assignment or novation), without the prior written consent of the JPA thereto;

provided, however, that claims for money due or to become due to Benesch from JPA under this

Agreement maybe assigned without such approval, but notice of any such assignment shall be

furnished promptly to the JPA. 

XI.  INTEREST OF CONSULTANT

 Benesch covenants that Benesch presently has no interest, including but not limited to,

other projects or independent contracts, and shall not acquire any such interest, direct or indirect,

which would conflict in any manner or degree with the performance of services required to be

performed under this Agreement. Benesch further covenants that in the performance of this

Agreement and attached Scope of Services, no person having any such interest shall be employed

or retained by Benesch under this Agreement. 
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XII.  OWNERSHIP, PUBLICATION, REPRODUCTION AND USE OF MATERIAL

Benesch agrees to and hereby transfers to the JPA all rights, including those of a property

or copyright nature, in any reports, studies, information, data, digital files, imagery, metadata, maps,

statistics, forms and any other works or materials produced under the terms of this Agreement.  No

such work or materials produced, in whole or in part, under this Agreement or as part of the Scope

of Services, shall be subject to private use or copyright by Benesch without the express written

consent of JPA. However, any reuse by the JPA without verification or adaption by Benesch for the

specific purpose intended will be at the JPA’s sole risk and without liability or legal exposure to

Benesch or Benesch’s independent professional associates or consultants.

XIII.  COPYRIGHTS, ROYALTIES & PATENTS 

Without exception, Benesch represents the consideration for this Agreement includes

Benesch’s payment for any and all royalties or costs arising from patents, trademarks, copyrights,

and other similar intangible rights in any way involved with or related to this Agreement. Further,

Benesch shall pay all related royalties, license fees, or other similar fees for any such intangible

rights. Benesch shall defend suits or claims for infringement of any patent, copyright, trademark,

or other intangible rights that Benesch has used in the course of performing this Agreement. 

XIV.  COPYRIGHT; CONSULTANT’S WARRANTY 

A. Benesch represents that all materials, processes, or other protected rights to be used

in the Consultant Services have been duly licensed or authorized by the appropriate parties for such

use. 

B. Benesch agrees to furnish the JPA upon demand written documentation of such

license or authorization. If unable to do so, Benesch agrees that the JPA may withhold a reasonable

amount from Benesch’s compensation herein to defray any associated costs to secure such license

or authorization or defend any infringement claim.  

XV.  INDEMNIFICATION

To the fullest extent permitted by law, Benesch shall indemnify and hold harmless JPA,

its elected officials, officers, agents, and employees, as indemnitees, from and against all claims,



-6-
9-17-2010 - Law

damages, losses, and expenses, including but not limited to attorney’s fees, arising out of or resulting

from the performance of this Agreement, that results in any claim for damage whatsoever, including

without limitation, any bodily injury, sickness, disease, death, or any injury to or destruction of

tangible or intangible property, including any loss of use resulting therefrom, that is caused in whole

or in part by Benesch or anyone directly or indirectly employed by Benesch or anyone for whose

acts any of the them may be liable. This section will not require Benesch to indemnify or hold

harmless the JPA for any losses, claims, damages, and expenses arising out of or resulting from the

negligence of the JPA.  The JPA does not waive its governmental immunity by entering into this

Agreement and fully retains all immunities and defenses provided by law with regard to any action

based on this Agreement.  The provisions of this section survive any termination of this Agreement.

XVI.  INSURANCE

A. Insurance Coverage.  At all times during the term of this Agreement, Benesch shall

maintain insurance coverage as follows:

1. Workers’ Compensation; Employer’s Liability.  Such insurance coverage as will

fully protect both Benesch and JPA from any and all claims under any Worker’s Compensation Act

or Employer’s Liability Law. Benesch shall exonerate, indemnify and hold harmless JPA from and

against, and shall assume full responsibility for payment of all federal, state, and local taxes and

contributions imposed or required under unemployment insurance, social security and income tax

laws with respect to Benesch or any such employees of Benesch as may be engaged in the

performance of this Agreement.  The minimum acceptable limits of liability to be provided by such

Workers’ Compensation policy shall be as follows:

Coverage Listing Min. Amt Notes

Worker’s Comp.

State Statutory

Applicable Federal Statutory

Employer’s Liability

Bodily Injury by accident $500,000 each accident

Bodily Injury by disease $500,000 each employee

Bodily Injury $500,000 policy limit
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2. Automobile Liability Insurance.  For all of Benesch’s automobiles, including

owned, hired and non-owned automobiles, Benesch shall keep in full force and effect such

Automobile Liability Insurance as shall protect it against claims for damages resulting from bodily

injury, including wrongful death, and property damage which may arise from the operations of any

owned, hired, or non-owned automobiles used by or for it in an capacity in connection with the

carrying out of this contract. The minimum acceptable limits of liability to be provided by a such

Automobile Liability Insurance shall be as follows: 

i. Bodily Injury Limit $500,000 Each Person/$1,000,000 Each Occurrence

ii. Property Damage Limit $500,000 Each Occurrence

iii. Combined Single Limit $1,000,000 Each Occurrence

3. General Liability Insurance.  General Liability Insurance, naming and protecting

Benesch and the JPA, its officials, employees and volunteers as insured, against claims for damages

resulting from (a) all acts or omissions, (b) bodily injury, including wrongful death, (c) personal

injury liability, and (d) property damage which may arise from operations under this Agreement

whether such operations by Benesch and Benesch’s employees, students, or those directly or

indirectly employed by Benesch. The minimum acceptable limits of liability to be provided by such

insurance shall be as follows:

i. All Acts or Omissions - $1,000,000 each Occurrence; $2,000,000 Aggregate;

and

ii. Bodily Injury/Property Damage - $1,000,000 each Occurrence; $2,000,000

Aggregate; and

iii. Personal Injury Damage - $1,000,000 each Occurrence; and

iv. Contractual Liability - $1,000,000 each Occurrence; and

v. Products Liability and Completed Operations - $1,000,000 each Occurrence;

and

vi. Medical Expenses (any one person) - $10,000.

If Benesch does not possess General Liability Insurance in the amounts as provided in this

Agreement, Benesch may use Excess or Umbrella Insurance to supplement the General Liability

Insurance to reach the minimum acceptable limits of liability as provided in this Agreement.
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4. Professional Liability Insurance.  Professional Liability Insurance, naming and

protecting Benesch against claims for damages resulting from Benesch’s errors, omissions, or

negligent acts. Such policy shall contain a limit of liability not less than two million dollars

($2,000,000) per claim and aggregate. 

B. Minimum Scope of Insurance.  All liability insurance policies (except Professional

Liability) shall be written on an “occurrence” basis only, except for professional liability insurance

which may be based upon a “claims-made” basis. All insurance coverages are to be placed with

insurers authorized to do business in the State of Nebraska and must be placed with an insurer that

has an A.M. Best’s Rating of not less than A:VIII unless specific approval has been granted by the

JPA. 

C. Deductibles.  All deductibles on any policy shall be the responsibility of Benesch

and shall be disclosed to the JPA at the time the evidence of insurance is provided.

D. Certificate of Insurance.  All Certificates of Insurance shall be filed with the City

Attorney of the City of Lincoln on the standard ACORD CERTIFICATE OF INSURANCE form

showing the specific limits of insurance coverage required by the preceding sections, and showing

the JPA is an additional insured for General Liability Insurance and Excess or Umbrella Insurance

if used to supplement the General Liability Insurance. Benesch may present evidence of equivalent

self-insurance in place of a certificate of insurance for General Liability Insurance.  The JPA shall

be treated as an additional insured as if Benesch possessed General Liability Insurance.  Such

certificate shall specifically state that insurance policies are to be endorsed to require the insurer to

provide the JPA thirty days notice of reduction in amount, increase in deductibles, cancellation, or

non-renewal of insurance coverage. 

XVII.  NOTICE 

Any notice or notices required or permitted to be given pursuant to this Agreement may

be personally served on the other party by the party giving such notice, or may be served by fax,

commercial carrier or certified mail, postage prepaid, return receipt requested to the following

addresses: 
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West Haymarket Joint Public
Agency
City Attorney’s Office
555 S. 10th Street, 3rd Floor
Lincoln NE  68508
Attn:  Rick Peo 

 Alfred Benesch Company
825 J Street
Lincoln, NE  68501
Attn:  Jim Linderholm

XVIII.  INDEPENDENT CONTRACTOR 

The JPA is interested only in the results produced by this Agreement.  Benesch has sole

and exclusive charge and control of the manner and means of performance.  Benesch shall perform

as an independent contractor and it is expressly understood and agreed that Benesch is not an

employee of the JPA and is not entitled to any benefits to which JPA employees are entitled,

including, but not limited to, overtime, retirement benefits, workmen’s compensation benefits, sick

leave or and injury leave. 

XIX.  NEBRASKA LAW

This Agreement shall be construed and interpreted according to the laws of the State of

Nebraska. 

XX.  INTEGRATION

This Agreement represents the entire agreement between the parties and all prior

negotiations and representations are hereby expressly excluded from this Agreement and/or the

Scope of Services.

XXI.  AMENDMENT

This Agreement may be amended or modified only in writing signed by both the JPA and

Benesch.

XXII.  SEVERABILITY

If any provision of this Agreement shall be held to be invalid or unenforceable for any

reason, the remaining provisions shall continue to be valid and enforceable.  If a court finds that any

provision of this Agreement is invalid or unenforceable, but that by limiting such provision it would
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become valid and enforceable, then such provision shall be deemed to be written, construed, and

enforced as so limited.

XXIII.  WAIVER OF CONTRACTUAL RIGHT  

The failure of either party to enforce any provision of this Agreement shall not be

construed as a waiver or limitation of that party’s right to subsequently enforce and compel strict

compliance with every provision of this Agreement.

XXIV.  FEDERAL IMMIGRATION VERIFICATION

A. If Benesch is a business entity or corporation, then in accordance with Neb. Rev.

Stat. §§ 4-108 through 4-114, Benesch agrees to register with and use a federal immigration

verification system, to determine the work eligibility status of new employees performing services

within the State of Nebraska.  A federal immigration verification system means the electronic

verification of the work authorization program of the Illegal Immigration Reform and Immigrant

Responsibility Act of 1996, 8 USC 1324 a, otherwise known as the E-Verify Program, or an

equivalent federal program designated by the United States Department of Homeland Security or

other federal agency authorized to verify the work eligibility status of a newly hired employee

pursuant to the Immigration Reform and Control Act of 1986.  Benesch shall not discriminate

against any employee or applicant for employment to be employed in the performance of this section

pursuant to the requirements of state law and 8 U.S.C.A. 1324b. Benesch shall require any

subcontractor to comply with the provisions of this section.  For information on the E-Verify

Program, go to www.uscis.gov/everify. 

B. Public Benefits Eligibility Status Check.  If Benesch is  agreeing to determine

eligibility for and provide a public benefit as public benefit is defined under Neb. Rev. Stat. §§ 4-

108 through 4-114, Benesch agrees to have each applicant for public benefits attest that he or she

is a U.S. citizen or qualified alien using the form attached. Benesch agrees to register and use the

SAVE Program as required under Neb. Rev. Stat. §§4-108 through 4-114. If the applicant indicates

he or she is an alien, Benesch shall verify the applicant’s lawful presence in the United States as

provided under the SAVE Program and retain all documentation and provide copies of such

documentation at the JPA’s request.  For information on the SAVE program, go to

www.uscis.gov/SAVE.



-11-
9-17-2010 - Law

XXV.  REPRESENTATIONS

Each party hereby certifies, represents and warrants to the other party that the execution

of this Agreement is duly authorized and constitutes a legal, valid and binding obligation of said

party.

IN WITNESS WHEREOF, Benesch and the JPA do hereby execute this Agreement as

of the Execution Date set forth above.

WEST HAYMARKET JOINT PUBLIC AGENCY

          By: __________________________________
Jayne Snyder, Chair

ALFRED BENESCH AND COMPANY

          By: __________________________________
Title: _____________________________



UNITED STATES CITIZENSHIP ATTESTATION FORM 
FOR INDIVIDUAL CONSULTANT 

(to be used pursuant to Section XXVII.B)

For the purposes of complying with Neb. Rev. Stat. §§ 4-108 through 4-114, I attest as follows:

G I am a citizen of the United States.

OR

G I am a qualified alien under the Federal Immigration and Nationality Act.  My
immigration status and alien number are as follows:

 ___________________________________________________, and I
agree to provide a copy of the USCIS (United States Citizenship and
Immigration Services) documentation upon request required to verify
Benesch’s lawful presence in the United States using the Systematic Alien
Verification for Entitlements (SAVE) Program.

I hereby attest that my response and the information provided on this form and any related
application for public benefits are true, complete and accurate and I understand that this
information may be used to verify my lawful presence in the United States.  I understand and
agree that lawful presence in the United States is required and Benesch may be disqualified or
the contract terminated if such lawful presence cannot be verified as required by Neb. Rev. Stat.
§ 4-108.

       PRINT NAME: ____________________________________
(First, Middle, Last)

                    SIGNATURE: ____________________________________

                  DATE: ____________________________________



UNITED STATES CITIZENSHIP ATTESTATION FORM FOR PUBLIC BENEFIT 
(to be used pursuant to Section XXVII.C)

For the purposes of complying with Neb. Rev. Stat. §§ 4-108 through 4-114, I attest as follows:

G I am a citizen of the United States.

OR

G I am a qualified alien under the Federal Immigration and Nationality Act.  My
immigration status and alien number are as follows:

 ___________________________________________________, and I
agree to provide a copy of my USCIS (United States Citizenship and
Immigration Services) documentation upon request.

I hereby attest that my response and the information provided on this form and any related
application for public benefits are true, complete and accurate and I understand that this
information may be used to verify my lawful presence in the United States.

        PRINT NAME: ____________________________________
(First, Middle, Last)

         SIGNATURE: ____________________________________

                    DATE: ____________________________________



WH 10-05 Introduce:  9-23-10

RESOLUTION NO. WH- __________

BE IT RESOLVED by the Board of Representatives of the West Haymarket Joint Public1

Agency:2

That the Amendment No. 1 to the Agreement dated August 14, 2008 between the City of3

Lincoln (Assigned to the West Haymarket Joint Public Agency) and DLR Group, Inc. to provide4

architectural services for the design of the Arena and other Arena improvements for the West5

Haymarket Project, attached hereto as Attachment “A” and incorporated herein by this reference,6

is hereby approved and the Chairperson of the West Haymarket Joint Public Agency Board of7

Representatives is hereby authorized to execute said Amendment No. 1 on behalf of the West8

Haymarket Joint Public Agency.9

Introduced by:

___________________________________

Approved as to Form & Legality: West Haymarket Joint Public Agency
Board of Representatives

_________________________________ ___________________________________
Legal Counsel for Jayne Snyder, Chair
West Haymarket Joint Public Agency

___________________________________
Tim Clare

___________________________________
Chris Beutler



AGREEMENT made as of the 1st day of September in the year 2010  
(In words, indicate day, month and year.) 
 
BETWEEN the Architect’s client identified as the Owner: 
(Name, address and other information) 
 
City of Lincoln, Nebraska 
 
 
and the Architect: 
(Name, address and other information) 
 
DLR Group, inc. (a Nebraska corporation) 
 
 
for the following Project: 
(Name, location and detailed description) 
 
Lincoln Arena – Amendment No. 1 to the Agreement dated August 14, 2008. 
 
 
The Owner and Architect agree as follows. 



 
TABLE OF ARTICLES 
 
1 INITIAL INFORMATION 
 
2 ARCHITECT’S RESPONSIBILITIES 
 
3 SCOPE OF ARCHITECT’S BASIC SERVICES 
 
4 ADDITIONAL SERVICES 
 
5 OWNER’S RESPONSIBILITIES 
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7 COPYRIGHTS AND LICENSES 
 
8 CLAIMS AND DISPUTES 
 
9 TERMINATION OR SUSPENSION 
 
10 MISCELLANEOUS PROVISIONS 
 
11 COMPENSATION 
 
12 SPECIAL TERMS AND CONDITIONS 
 
13 SCOPE OF THE AGREEMENT 
 
ARTICLE 1   INITIAL INFORMATION 
§ 1.1 This Agreement is based on the Initial Information set forth in this Section 1.1. 
(Note the disposition for the following items by inserting the requested information or a statement such as 
"not applicable," "unknown at time of execution" or "to be determined later by mutual agreement.") 
 
§ 1.1.1 The Owner’s program for the Project: 
(Identify documentation or state the manner in which the program will be developed.) 
 
As defined in the Agreement dated August 14, 2008. 
 
§ 1.1.2 The Project’s physical characteristics: 
(Identify or describe, if appropriate, size, location, dimensions, or other pertinent information, such as 
geotechnical reports; site, boundary and topographic surveys; traffic and utility studies; availability of 
public and private utilities and services; legal description of the site; etc.) 
 
The Project scope shall include:  (1) an arena not to exceed 16,000 seats and 450,000 square feet, (2) a 
500-stall parking structure, and (3) a surface parking all located within the project boundaries as defined 
in Exhibit A – Arena Project Area.  The Owner shall provide a buildable site pad including all design and 
construction services necessary to prepare the site as defined in Exhibit A, for construction of the arena, 
parking structure, and surface parking.  Design Services under this Amendment specifically excludes:  
Incorporation of Central Utilities Systems or any sub-systems on the Arena site; any coordination or 
incorporation into the arena instruments of service for pedestrian connector, plaza connection or 
hotel/convention center.   
 



§ 1.1.3 The Owner’s budget for the Cost of the Work, as defined in Section 6.1:   See Exhibit B – Project 
Budget. 
(Provide total and, if known, a line item breakdown.) 
 
 
 
§ 1.1.4 The Owner’s anticipated design and construction schedule:  To be determined by the Project 
Design and Construction Team consisting of:   (Need to define) 

.1 Design phase milestone dates, if any: 
 

«  »  
 

.2 Commencement of construction: 
 

«  »  
 

.3 Substantial Completion date or milestone dates: 
 

«  »  
 

.4 Other: 
 

«  »  
 
§ 1.1.5 The Owner intends the following procurement or delivery method for the Project: 
(Identify method such as competitive bid, negotiated contract or construction management.) 
 
Construction Manager at Risk.  See Exhibit C - Lincoln Arena Organization Chart. 
 
§ 1.1.6 The Owner’s requirements for accelerated or fast-track scheduling, multiple bid packages, or 
phased construction are set forth below: 
(List number and type of bid/procurement packages.) 
 
The Architect shall prepare __________bid packages for the project as defined in Exhibit E – Lincoln 
Arena Architectural and Engineering Design Services. 
 
§ 1.1.7 Other Project information: 
(Identify special characteristics or needs of the Project not provided elsewhere, such as environmentally 
responsible design or historic preservation requirements.) 
 
«  » 
 
§ 1.1.8 The Owner identifies the following representative in accordance with Section 5.4: 
(List name, address and other information.) 
 
Program Manager: James Martin, Program Manager, The Benham Companies LLC, 622 Emerson Road, 
Suite 600, St. Louis, MO 63141-6728; (402) 417-2239. 
 
§ 1.1.9 The persons or entities, in addition to the Owner’s representative, who are required to review the 
Architect’s submittals to the Owner are as follows: 
(List name, address and other information.) 



 
«  » 
 
§ 1.1.10 The Owner will retain the following consultants and contractors:  Owner to Provide. 
(List name, legal status, address and other information.) 

.1 Cost Consultant: 
 
  The Owner’s Program Manager will act as Cost Consultant. 
 

   
   

.2 Scheduling Consultant: 
 
  The Owner’s Program Manager will act as Scheduling Consultant. 
 

 
 

.3 Geotechnical Engineer: 
 

«  »«  »«  »«  »«  »«  »  
 

.4 Civil Engineer: 
 

«  »«  »«  »«  »«  »«  »  
 

.5 Other, if any: 
(List any other consultants or contractors retained by the Owner, such as a Project or 
Program Manager, construction contractor, or construction manager as constructor.) 

 
Program Manager, Topographic and Boundary Surveyor, and Construction Manager at Risk 
(to be named). 

 
§ 1.1.11 The Architect identifies the following representative in accordance with Section 2.3: 
(List name, address and other information.) 
 
John Badami 
DLR Group 
1111 Lincoln Mall, Suite 201 
Lincoln, NE 68508 
 
§ 1.1.12 The Architect will retain the consultants identified in Sections 1.1.12.1 and 1.1.12.2: 
(List name, address and other information.) 
 
§ 1.1.12.1 Consultants retained under Basic Services:   

.1 Structural Engineer: 
 

«  »«  »«  »«  »«  »«  »  
 

.2 Mechanical Engineer:  
 

«  »«  »«  »«  »«  »«  »  



 
.3 Electrical Engineer: 

 
«  »«  »«  »«  »«  »«  »  

 
§ 1.1.12.2 Consultants retained under Additional Services: 
 
To be selected by the Architect and Owner. 
 
§ 1.1.13 Other Initial Information on which the Agreement is based: 
 
«  » 
 
§ 1.2 The Owner and Architect may rely on the Initial Information. Both parties, however, recognize that 
such information may materially change and, in that event, the Owner and the Architect shall 
appropriately adjust the schedule, the Architect’s services and the Architect’s compensation.  
 
ARTICLE 2   ARCHITECT’S RESPONSIBILITIES 
§ 2.1 The Architect shall provide the professional services as set forth in this Agreement. 
 
§ 2.2 The Architect shall perform its services consistent with the professional skill and care ordinarily 
provided by architects practicing in the same or similar locality under the same or similar circumstances. 
The Architect shall perform its services as expeditiously as is consistent with such professional skill and 
care and the orderly progress of the Project.  
 
§ 2.3 The Architect shall identify a representative authorized to act on behalf of the Architect with respect 
to the Project. 
 
§ 2.4 Except with the Owner’s knowledge and consent, the Architect shall not engage in any activity, or 
accept any employment, interest or contribution that would reasonably appear to compromise the 
Architect’s professional judgment with respect to this Project. 
 
§ 2.5 The Architect shall procure and maintain the following insurance coverage from A-rated insurance 

carriers for the duration of this Agreement.  The Owner shall be named as an additional insured on the 

Commercial General Liability, Automobile Liability and any umbrella or excess Commercial General 

Liability and Automobile Liability policies.  Additional insured coverage shall be primary and not 

contributory to any such coverage maintained by Owner.  The policies shall contain a severability of 

interests’ provision in favor of the additional insureds.  The insurance policies shall contain a provision 

requiring written notice to the Owner at least thirty (30) days prior to any cancellation, nonrenewal, or 

material modification of the policies.  All deductibles and premiums associated with the below coverages 

shall be the responsibility of the Architect. 

 

§ 2.5.1 Commercial General Liability with policy limits of not less than Two Million Dollars ($2,000,000) 

for each occurrence and Two Million Dollars ($2,000,000) in the aggregate for bodily injury and property 

damage.   



 

§ 2.5.2 Automobile Liability covering owned, rented, and non-owned vehicles operated by the Architect 

with policy limits of not less than «Two Million Dollars ($2,000,000) combined single limit for bodily 

injury and property damage. 

 

§ 2.5.3 The Architect may use umbrella or excess liability insurance to achieve the required coverage for 

Commercial General Liability and Automobile Liability, provided that such umbrella or excess insurance 

results in the same type of coverage as required for the individual policies and follows the form of the 

additional insured provisions as included in the underlying policies. 

 

§ 2.5.4 Workers’ Compensation as statutorily required and  Employers Liability with a policy limit of not 

less than Five Hundred Thousand Dollars ($500,000). 

 

§ 2.5.5  Professional  liability covering the Architect’s negligent acts, errors, and omissions in its 

performance of professional services with policy limits not less than Five Million Dollars ($5,000,000) 

per claim and in the aggregate. 

 

§ 2.5.6 The Architect shall ensure that all Consultants engaged by the Architect carry and maintain 

sufficient insurance that is appropriate to the project in the reasonable discretion of the Architect.  

Architect shall utilize all reasonable efforts to require its Consultants and Contractors to maintain 

professional liability insurance with policy limits of Five Million Dollars ($5,000,000) per claim and in 

the aggregate.  

 

§ 2.5.7  Prior to commencing work under this Agreement, the Architect and Consultants shall submit 

acceptable proof of such insurance to the Owner and the provision requiring written notice to the Owner 

at least thirty (30) days prior to any cancellation, nonrenewal, or material modification of the policies.   

 

ARTICLE 3   SCOPE OF ARCHITECT’S BASIC SERVICES 
§ 3.1 The Architect’s Basic Services consist of those described in Article 3 and include usual and 
customary civil, structural, mechanical, and electrical engineering services as defined in Exhibit E. 
Services not set forth in this Article 3 are Additional Services.  
 
§ 3.1.1 The Architect shall manage the Architect’s services, consult with the Owner, research applicable 
design criteria, attend Project meetings, communicate with members of the Project team and report 
progress to the Owner.  
 
§ 3.1.2 The Architect shall coordinate its services with those services provided by the Owner and the 
Owner’s consultants. The Architect shall be entitled to rely on the accuracy and completeness of services 



and information furnished by the Owner and the Owner’s consultants. The Architect shall provide prompt 
written notice to the Owner if the Architect becomes aware of any error, omission or inconsistency in 
such services or information.   
 
§ 3.1.3 As soon as practicable after the date of this Agreement, the Architect shall submit to the Owner 
and the Program Manager a schedule of the Architect’s services for inclusion in the Project schedule. The 
schedule of the Architect’s services shall include design milestone dates, anticipated dates when cost 
estimates or design reviews may occur, and allowances for periods of time required (1) for the Owner’s 
review (2) for the performance of the Owner’s consultants, and (3) for approval of submissions by 
authorities having jurisdiction over the Project.. 
 
§ 3.1.4 Upon the Owner’s reasonable request, the Architect shall submit information to the Program 
Manager and participate in developing and revising the Project schedule as it relates to the Architect’s 
services. 
 
§ 3.1.5 Once the Owner and the Architect agree to the time limits established by the Project schedule, the 
Owner and the Architect shall not exceed them, except for reasonable cause.  
 
§ 3.1.6 The Architect shall not be responsible for an Owner’s directive or substitution made without the 
Architect’s approval. 
 
§ 3.1.7 The Architect shall, at appropriate times, contact the governmental authorities required to approve 
the Construction Documents and the entities providing utility services to the Project. In designing the 
Project, the Architect shall respond to applicable design requirements imposed by such governmental 
authorities and by such entities providing utility services. 
 
§ 3.1.8 The Architect shall assist the Owner in connection with the Owner’s responsibility for filing 
documents required for the approval of governmental authorities having jurisdiction over the Project. 
 
§ 3.2 SCHEMATIC DESIGN PHASE SERVICES 
§ 3.2.1 The Architect shall review the program and other information furnished by the Owner, and shall 
review laws, codes, and regulations applicable to the Architect’s services.  
 
§ 3.2.2 The Architect shall prepare a preliminary evaluation of the Owner’s program, schedule, budget for 
the Cost of the Work, Project site, and the proposed procurement or delivery method and other Initial 
Information, each in terms of the other, to ascertain the requirements of the Project. The Architect shall 
notify the Owner of (1) any inconsistencies discovered in the information, and (2) other information or 
consulting services that may be reasonably needed for the Project. 
 
§ 3.2.3 The Architect shall present its preliminary evaluation to the Owner and shall discuss with the 
Owner alternative approaches to design and construction of the Project, including the feasibility of 
incorporating environmentally responsible design approaches. The Architect shall reach an understanding 
with the Owner regarding the requirements of the Project.  
 
§ 3.2.4 Based on the Project requirements agreed upon with the Owner, the Architect shall prepare and 
present for the Owner’s approval a preliminary design illustrating the scale and relationship of the Project 
components. 
 
§ 3.2.5 Based on the Owner’s approval of the preliminary design, the Architect shall prepare Schematic 
Design Documents for the Owner’s approval. The Schematic Design Documents shall consist of drawings 
and other documents including a site plan, if appropriate, and preliminary building plans, sections and 



elevations; and may include some combination of study models, perspective sketches, or digital 
modeling. Preliminary selections of major building systems and construction materials shall be noted on 
the drawings or described in writing. 
 
§ 3.2.5.1 The Architect shall consider environmentally responsible design alternatives, such as material 
choices and building orientation, together with other considerations based on program and aesthetics, in 
developing a design that is consistent with the Owner’s program, schedule and budget for the Cost of the 
Work. The Owner may obtain other environmentally responsible design services under Article 4. 
 
§ 3.2.5.2 The Architect shall consider the value of alternative materials, building systems and equipment, 
together with other considerations based on program and aesthetics in developing a design for the Project 
that is consistent with the Owner’s schedule and budget for the Cost of the Work.  
 
§ 3.2.6 The Architect shall submit the Schematic Design Documents to the Owner and the  Construction 
Manager at Risk and Program Manager. The Architect shall meet with the  Construction Manager at Risk 
and Program Managerto review the Schematic Design Documents.  
 
§ 3.2.7 Upon receipt of the Program Manager’s estimate at the conclusion of the Schematic Design Phase, 
the Architect shall take action as required under Section 6.4, and request the Owner’s approval of the 
Schematic Design Documents. If revisions to the Schematic Design Documents are required to comply 
with the Owner’s budget for the Cost of the Work at the conclusion of the Schematic Design Phase, the 
Architect shall incorporate the required revisions in the Design Development Phase. 
 
§ 3.3 DESIGN DEVELOPMENT PHASE SERVICES 
§ 3.3.1 Based on the Owner’s approval of the Schematic Design Documents, and on the Owner’s 
authorization of any adjustments in the Project requirements and the budget for the Cost of the Work 
pursuant to Section 5.3, the Architect shall prepare Design Development Documents for the Owner’s 
approval. The Design Development Documents shall illustrate and describe the development of the 
approved Schematic Design Documents and shall consist of drawings and other documents including 
plans, sections, elevations, typical construction details, and diagrammatic layouts of building systems to 
fix and describe the size and character of the Project as to architectural, structural, mechanical and 
electrical systems, and such other elements as may be appropriate. The Design Development Documents 
shall also include outline specifications that identify major materials and systems and establish in general 
their quality levels. 
 
§ 3.3.2 Prior to the conclusion of the Design Development Phase, the Architect shall submit the Design 
Development documents to the Owner and the Program Manager and Construction Manager at Risk. The 
Architect shall meet with the  Program Manager and Construction Manager at Risk to review the Design 
Development Documents.  
 
§ 3.3.3 Upon receipt of the Program Manager’s estimate at the conclusion of the Design Development 
Phase, the Architect shall take action as required under Sections 6.5 and 6.6 and request the Owner’s 
approval of the Design Development Documents. 
 
§ 3.4 CONSTRUCTION DOCUMENTS PHASE SERVICES 
§ 3.4.1 Based on the Owner’s approval of the Design Development Documents, and on the Owner’s 
authorization of any adjustments in the Project requirements and the budget for the Cost of the Work, the 
Architect shall prepare Construction Documents for the Owner’s approval. The Construction Documents 
shall illustrate and describe the further development of the approved Design Development Documents and 
shall consist of Drawings and Specifications setting forth in detail the quality levels of materials and 
systems and other requirements for the construction of the Work. The Owner and Architect acknowledge 



that in order to construct the Work the Construction Manager at Risk will provide additional information, 
including Shop Drawings, Product Data, Samples and other similar submittals, which the Architect shall 
review in accordance with Section 3.6.4.  
 
§ 3.4.2 The Architect shall incorporate into the Construction Documents the design requirements of 
governmental authorities having jurisdiction over the Project.  
 
 
§ 3.4.4 Prior to the conclusion of the Construction Documents Phase, the Architect shall submit the 
Construction Documents to the Owner and the Program Manager and Construction Manager at Risk. The 
Architect shall meet with the Program Manager and Construction Manager at Risk to review the 
Construction Documents.  
 
§ 3.4.5  Upon receipt of the Program Manager’s estimate at the conclusion of the Construction Documents 
Phase, the Architect shall take action as required under Section 6.7 and request the Owner’s approval of 
the Construction Documents.  
 
§ 3.5 BIDDING OR NEGOTIATION PHASE SERVICES 
§ 3.5.1 GENERAL 
The Architect shall assist the Owner and Construction Manager at Risk in establishing a list of 
prospective contractors. Following the Owner’s approval of the Construction Documents, the Architect 
shall assist the Owner and Construction Manager at Risk in (1) obtaining either competitive bids; (2) 
confirming responsiveness of bids or proposals; (3) determining the successful bid or proposal, if any; 
and, (4) awarding and preparing contracts for construction.  
 
§ 3.5.2 COMPETITIVE BIDDING 
§ 3.5.2.1 Bidding Documents shall consist of bidding requirements and proposed Contract Documents.  
 

§ 3.5.2.2 The Architect shall assist the Construction Manager at Risk in bidding the Project by 

participating in a pre-bid conference for prospective bidders, if any. 

 
§ 3.5.2.3 The Architect shall consider requests for substitutions, if the Bidding Documents permit 
substitutions, and shall prepare and distribute addenda identifying approved substitutions to all 
prospective bidders.  
 
 
§ 3.6 CONSTRUCTION PHASE SERVICES 
§ 3.6.1 GENERAL 
§ 3.6.1.1 The Architect shall provide administration of the Contract between the Owner and the 
Construction Manager at Risk as set forth below and in AIA Document A201™–2007, General 
Conditions of the Contract for Construction. If the Owner and Construction Manager at Risk modify AIA 
Document A201–2007, those modifications shall not affect the Architect’s services under this Agreement 
unless the Owner and the Architect amend this Agreement. 
 
§ 3.6.1.2 The Architect shall advise and consult with the Owner and Program Manager during the 
Construction Phase Services. The Architect shall have authority to act on behalf of the Program Manager 
only to the extent provided in this Agreement. The Architect shall not have control over, charge of, or 
responsibility for the construction means, methods, techniques, sequences or procedures, or for safety 
precautions and programs in connection with the Work, nor shall the Architect be responsible for the 
Construction Manager at Risk’s failure to perform the Work in accordance with the requirements of the 



Contract Documents. The Architect shall be responsible for the Architect’s negligent acts or omissions, 
but shall not have control over or charge of, and shall not be responsible for, acts or omissions of the 
Construction Manager at Risk or of any other persons or entities performing portions of the Work. 
 
§ 3.6.1.3 Subject to Section 4.3, the Architect’s responsibility to provide Construction Phase Services 
commences with the award of the Contract for Construction and terminates on the date the Architect 
issues the final Certificate for Payment.  
 
§ 3.6.2 EVALUATIONS OF THE WORK 
§ 3.6.2.1 The Architect shall visit the site at intervals appropriate to the stage of construction, or as 
otherwise required in Section 4.3.3, to become generally familiar with the progress and quality of the 
portion of the Work completed, and to determine, in general, if the Work observed is being performed in 
a manner indicating that the Work, when fully completed, will be in accordance with the Contract 
Documents. However, the Architect shall not be required to make exhaustive or continuous on-site 
inspections to check the quality or quantity of the Work. On the basis of the site visits, the Architect shall 
keep the Owner/Program Manager reasonably informed about the observable progress and quality of the 
portion of the Work completed, and report to the Owner/Program Manager (1) known deviations from the 
Contract Documents and from the most recent construction schedule, and (2) defects and deficiencies 
observed in the Work.  
 
§ 3.6.2.2 The Architect shall advise the Owner/Program Manager in writing, regarding a recommendation 
of rejection of Work that does not conform to the Contract Documents. Whenever the Architect considers 
it necessary or advisable, the Architect shall have the authority to require inspection or testing of the 
Work in accordance with the provisions of the Contract Documents, whether or not such Work is 
fabricated, installed or completed. However, neither this authority of the Architect nor a decision made in 
good faith either to exercise or not to exercise such authority shall give rise to a duty or responsibility of 
the Architect to the Contractor, Subcontractors, material and equipment suppliers, their agents or 
employees or other persons or entities performing portions of the Work. 
 
§ 3.6.2.3 The Architect shall act as the Owner’s representative in interpreting the requirements of the 

Contract Documents  and in judging the performance of the Construction Manager at Risk thereunder. 

The Architect’s response to such requests shall be made in writing within any time limits agreed upon or 

otherwise with reasonable promptness. 

 
§ 3.6.2.4 In any dispute between the Owner/Program Manager and Construction Manager at Risk, the 
Architect shall, upon request by Owner/Program Manager, advise the Owner/Program Manager on issues 
concerning performance under the Contract Documents. Architect may decide any such performance 
issue solely on matters of aesthetic effect consistent with the intent expressed in the Contract Documents. 
Prior to rendering such services, the Owner/Program Manager and Architect shall mutually determine if 
such constitute Additional Services subject to the provisions of Article 4. 
 
§ 3.6.3 CERTIFICATES FOR PAYMENT TO CONTRACTOR  [Question: Does Program Manager do this?] 
§ 3.6.3.1 The Architect shall review and certify the amounts due the Construction Manager at Risk and 
shall issue certificates in such amounts. The Architect’s certification for payment shall constitute a 
representation to the Owner/Program Manager, based on the Architect’s evaluation of the Work as 
provided in Section 3.6.2 and on the data comprising the Construction Manager at Risk’s Application for 
Payment, that, to the best of the Architect’s knowledge, information and belief, the Work has progressed 
to the point indicated and that the quality of the Work is in accordance with the Contract Documents. The 
foregoing representations are subject (1) to an evaluation of the Work for conformance with the Contract 



Documents upon Substantial Completion, (2) to results of subsequent tests and inspections, (3) to 
correction of minor deviations from the Contract Documents prior to completion, and (4) to specific 
qualifications expressed by the Architect. 
 
§ 3.6.3.2 The issuance of a Certificate for Payment shall not be a representation that the Architect has (1) 
made exhaustive or continuous on-site inspections to check the quality or quantity of the Work, (2) 
reviewed construction means, methods, techniques, sequences or procedures, (3) reviewed copies of 
requisitions received from Subcontractors and material suppliers and other data requested by the 
Owner/Program Manager to substantiate the Construction Manager at Risk’s right to payment, or (4) 
ascertained how or for what purpose the Construction Manager at Risk has used money previously paid 
on account of the Contract Sum. 
 
 
 
§ 3.6.4 SUBMITTALS 
§ 3.6.4.1 The Architect shall review the Construction Manager at Risk submittal schedule and shall not 
unreasonably delay or withhold approval. The Architect’s action in reviewing submittals shall be taken in 
accordance with the approved submittal schedule or, in the absence of an approved submittal schedule, 
with reasonable promptness while allowing sufficient time in the Architect’s professional judgment to 
permit adequate review. 
 
§ 3.6.4.2 In accordance with the Architect-approved submittal schedule, the Architect shall review and 
approve or take other appropriate action upon the Construction Manager at Risk submittals such as Shop 
Drawings, Product Data and Samples, but only for the limited purpose of checking for conformance with 
information given and the design concept expressed in the Contract Documents. Review of such 
submittals is not for the purpose of determining the accuracy and completeness of other information such 
as dimensions, quantities, and installation or performance of equipment or systems, which are the 
Construction Manager at Risk’s responsibility. The Architect’s review shall not constitute approval of 
safety precautions or, unless otherwise specifically stated by the Architect, of any construction means, 
methods, techniques, sequences or procedures. The Architect’s approval of a specific item shall not 
indicate approval of an assembly of which the item is a component.  
 
§ 3.6.4.3 If the Contract Documents specifically require the Construction Manager at Risk to provide 
professional design services or certifications by a design professional related to systems, materials or 
equipment, the Architect shall specify the appropriate performance and design criteria that such services 
must satisfy. The Architect shall review shop drawings and other submittals related to the Work designed 
or certified by the design professional retained by the Construction Manager at Risk that bear such 
professional’s seal and signature when submitted to the Architect. The Architect shall be entitled to rely 
upon the adequacy, accuracy and completeness of the services, certifications and approvals performed or 
provided by such design professionals.  
 
§ 3.6.4.4 Subject to the provisions of Section 4.3, the Architect shall review and respond to requests for 
information about the Contract Documents. The Architect shall set forth in the Contract Documents the 
requirements for requests for information. Requests for information shall include, at a minimum, a 
detailed written statement that indicates the specific Drawings or Specifications in need of clarification 
and the nature of the clarification requested. The Architect’s response to such requests shall be made in 
writing within any time limits agreed upon or otherwise with reasonable promptness. If appropriate, the 
Architect shall prepare and issue supplemental Drawings and Specifications in response to requests for 
information.  
 



§ 3.6.4.5 The Architect shall maintain a record of submittals and copies of submittals supplied by the 
Construction Manager at Risk in accordance with the requirements of the Contract Documents. 
 
§ 3.6.5 CHANGES IN THE WORK 
§ 3.6.5.1 The Architect may authorize minor changes in the Work that are consistent with the intent of the 
Contract Documents and do not involve an adjustment in the Guaranteed Maximum Price or an extension 
of the Contract Time. Subject to the provisions of Section 4.3, the Architect shall prepare Change Orders 
and Construction Change Directives for the Owner’s/Program Manager’s approval and execution in 
accordance with the Contract Documents.  
 
§ 3.6.5.2 The Architect shall maintain records relative to changes in the Work. 
 
§ 3.6.6 PROJECT COMPLETION 
§ 3.6.6.1 The Architect shall conduct inspections to determine the date or dates of Substantial Completion 
and the date of final completion; issue Certificates of Substantial Completion; receive from the 
Construction Manager at Risk and forward to the Owner/Program Manager, for the Owner’s/Program 
Manager’s review and records, written warranties and related documents required by the Contract 
Documents and assembled by the Construction Manager at Risk; and issue a final Certificate for Payment 
based upon a final inspection indicating the Work complies with the requirements of the Contract 
Documents. 
 
§ 3.6.6.2 The Architect’s inspections shall be conducted with the Owner/Program Manager to check 
conformance of the Work with the requirements of the Contract Documents and to verify the accuracy 
and completeness of the list submitted by the Construction Manager at Risk of Work to be completed or 
corrected.  
 
§ 3.6.6.3 When the Work is found to be substantially complete, the Architect shall inform the 

Owner/Program Manager about the balance of the amount remaining to be paid the Construction Manager 

at Risk, including the amount to be retained by the Owner under the agreement with the Construction 

Manager at Risk, if any, for final completion or correction of the Work. 

 
§ 3.6.6.4 The Architect shall forward to the Owner/Program Manager the following information received 
from the Construction Manager at Risk: (1) consent of surety or sureties, if any, to reduction in or partial 
release of retainage or the making of final payment; (2) affidavits, receipts, releases and waivers of liens 
or bonds indemnifying the Owner against liens; and (3) any other documentation required of the 
Construction Manager at Risk under the Contract Documents. 
 
§ 3.6.6.5 Upon request of the Owner/Program Manager, and prior to the expiration of one year from the 
date of Substantial Completion, the Architect shall, without additional compensation, conduct a meeting 
with the Owner/Program Manager to review the facility operations and performance. 
 
ARTICLE 4   ADDITIONAL SPECIALTY CONSULTANT SERVICES 
§ 4.1 Additional Specialty Consultant Services listed below, except as otherwise noted, are not included in 
Basic Services but may be required for the Project. The Architect shall provide the listed Additional 
Specialty Services only if specifically designated in the table below as the Architect’s responsibility, and 
the Owner shall compensate the Architect as provided in Section 11.4.  
(Designate the Additional Specialty Services the Architect shall provide in the second column of the table 
below. In the third column indicate whether the service description is located in Section 4.2 or in an 
attached exhibit. If in an exhibit, identify the exhibit.) 



 
Table in 4.1 – No Revisions 

 
§ 4.2 Insert a description of each Additional Specialty Consultant Service designated in Section 4.1 as the 
Architect’s responsibility, if not further described in an exhibit attached to this document. 
 
The scope of work and description of additional specialty consultant services shall be determined by the 
Owner and  Architect prior to solicitation and negotiation of the specialty consultant agreements. 
 
§ 4.3 Additional Specialty Consultant Services may be provided after execution of this Agreement, 
without invalidating the Agreement. Except for services required due to the fault of the Architect, any 
Additional Specialty Consultant Services provided by Architect in accordance with this Section 4.3 shall 
entitle the Architect to compensation pursuant to Section 11.3 and an appropriate adjustment in the 
Architect’s schedule.  
 
§ 4.3.1 Upon recognizing the need to perform the following Additional Specialty Consultant Services, the 
Architect shall notify the Owner with reasonable promptness and explain the facts and circumstances 
giving rise to the need. The Architect shall not proceed to provide the following services until the 
Architect receives the Owner’s written authorization:  

.1 Services necessitated by a change in the Initial Information, previous instructions or 
approvals given by the Owner, or a material change in the Project including, but not limited 
to, size, quality, complexity, the Owner’s schedule or budget for Cost of the Work, or 
procurement or delivery method, or bid packages in addition to those listed in Section 1.1.6;  

.2 Services necessitated by the Owner’s request for extensive environmentally responsible 
design alternatives, such as unique system designs, in-depth material research, energy 
modeling, or LEED® certification; 

.3 Changing or editing previously prepared Instruments of Service necessitated by the 
enactment or revision of codes, laws or regulations or official interpretations; 

.4 Services necessitated by decisions of the Owner not rendered in a timely manner or any 
other failure of performance on the part of the Owner or the Owner’s consultants or 
contractors; 

.5 Preparing digital data for transmission to the Owner’s consultants and contractors, or to 
other Owner authorized recipients;  

.6 Preparation of design and documentation for alternate bid or proposal requests proposed by 
the Owner;  

.7 Preparation for, and attendance at, a public presentation, meeting or hearing; 

.8 Preparation for, and attendance at a dispute resolution proceeding or legal proceeding, 
except where the Architect is party thereto; 

.9 Evaluation of the qualifications of bidders or persons providing proposals; 

.10 Consultation concerning replacement of Work resulting from fire or other cause during 
construction;  

.11 Assistance to the Initial Decision Maker, if other than the Architect. 

.12 Changes required in the Instruments of Service to reduce the cost of the Project where the 
Owner has provided Value Engineering; 

.13 Providing services made necessary by the default or termination of Construction Manager at 
Risk, by defects or deficiencies in the construction of the Project or by the failure of the 
Owner, any contractor or others performing services or Work in connection with the Project; 

 or 
.14 Providing services in connection with building commissioning.   

 



§ 4.3.2 To avoid delay in the Construction Phase, the Architect shall provide the following Additional 
Specialty Consultant Services, notify the Owner/Program Manager with reasonable promptness, and 
explain the facts and circumstances giving rise to the need. If the Owner subsequently determines that all 
or parts of those services are not required, the Owner shall give prompt written notice to the Architect 
through the Program Manager, and the Owner shall have no further obligation to compensate the 
Architect for those services:  

.1 Reviewing a Construction Manager at Risk’s submittal out of sequence from the submittal 
schedule agreed to by the Architect; 

.2 Responding to the Construction Manager at Risk’s requests for information that are not 
prepared in accordance with the Contract Documents or where such information is available 
to the Construction Manager at Risk from a careful study and comparison of the Contract 
Documents, field conditions, other Owner-provided information, Construction Manager at 
Risk-prepared coordination drawings, or prior Project correspondence or documentation; 

.3 Preparing Change Orders, and Construction Change Directives that require evaluation of 
Construction Manager at Risk’s proposals and supporting data, or the preparation or 
revision of Instruments of Service; 

.4 Evaluating an extensive number of Claims as the Initial Decision Maker; [Question: What 
is extensive number of Claims?] 

.5 Evaluating substitutions proposed by the Owner or Construction Manager at Risk and 
making subsequent revisions to Instruments of Service resulting therefrom; or 

.6 To the extent the Architect’s Basic Services are affected, providing Construction Phase 
Services 60 days after (1) the date of Substantial Completion of the Work or (2) the 
anticipated date of Substantial Completion identified in Initial Information, whichever is 
earlier. 

.7 Failure of performance of Owner’s consultants or contractors.  [Question: What service is 
to be provided?] 

 
 
§ 4.3.3 The Architect shall provide Construction Phase Services exceeding the limits set forth below as 
Additional Specialty Consultant Services. When the limits below are reached, the Architect shall notify 
the Owner: 

.1 Two (2) reviews of each Shop Drawing, Product Data item, sample and similar submittals of 
the Contractor 

.2 One (1) onsite project representative of the Architect  

.3 One (1) inspection for any portion of the Work to determine whether such portion of the 
Work is substantially complete in accordance with the requirements of the Contract 
Documents 

.4 One (1) inspection for any portion of the Work to determine final completion 
 
§ 4.3.4 If the services covered by this Agreement have not been completed by October 31, 2013, through 
no fault of the Architect, extension of the Architect’s services beyond that time shall be compensated as 
Additional Services.  
 
ARTICLE 5   OWNER’S RESPONSIBILITIES 
§ 5.1 Unless otherwise provided for under this Agreement, the Owner shall provide information in a 
timely manner regarding requirements for and limitations on the Project, including a written program 
which shall set forth the Owner’s objectives, schedule, constraints and criteria, including space 
requirements and relationships, flexibility, expandability, special equipment, systems and site 
requirements. Within 15 days after receipt of a written request from the Architect, the Owner shall furnish 
the requested information as necessary and relevant for the Architect to evaluate, give notice of or enforce 
lien rights.  



 
§ 5.2 The Owner shall furnish the services of a Program Manager that shall be responsible for creating the 
overall Project schedule. The Owner shall adjust the Project schedule, if necessary, as the Project 
proceeds. 
 
§ 5.3 The Owner shall establish and periodically update the Owner’s budget for the Project, including (1) 
the budget for the Cost of the Work as defined in Section 6.1; (2) the Owner’s other costs; and, (3) 
reasonable contingencies related to all of these costs. The Owner shall furnish the services of a Program 
Manager that shall be responsible for preparing all estimates of the Cost of the Work. If the Owner 
significantly increases or decreases the Owner’s budget for the Cost of the Work, the Owner shall notify 
the Architect. The Owner and the Architect shall thereafter agree to a corresponding change in the budget 
for the Cost of the Work or in the Project’s scope and quality. 
 
§ 5.3.1 The Owner acknowledges that accelerated, phased or fast-track scheduling provides a benefit, but 
also carries with it associated risks. Such risks include the Owner incurring costs for the Architect to 
coordinate and redesign portions of the Project affected by procuring or installing elements of the Project 
prior to the completion of all relevant Construction Documents, and costs for the Contractor to remove 
and replace previously installed Work. If the Owner selects accelerated, phased or fast-track scheduling, 
the Owner agrees to include in the budget for the Project sufficient contingencies to cover such costs.  
 
§ 5.4 The Owner shall identify a representative authorized to act on the Owner’s behalf with respect to the 
Project. The Owner shall render decisions and approve the Architect’s submittals in a timely manner in 
order to avoid unreasonable delay in the orderly and sequential progress of the Architect’s services. 
 
§ 5.5 The Owner shall furnish surveys to describe physical characteristics, legal limitations and utility 
locations for the site of the Project, and a written legal description of the site. The surveys and legal 
information shall include, as applicable, grades and lines of streets, alleys, pavements and adjoining 
property and structures; designated wetlands; adjacent drainage; rights-of-way, restrictions, easements, 
encroachments, zoning, deed restrictions, boundaries and contours of the site; locations, dimensions and 
necessary data with respect to existing buildings, other improvements and trees; and information 
concerning available utility services and lines, both public and private, above and below grade, including 
inverts and depths. All the information on the survey shall be referenced to a Project benchmark. 
 
§ 5.6 The Owner shall furnish services of geotechnical engineers, which may include but are not limited to 
test borings, test pits, determinations of soil bearing values, percolation tests, evaluations of hazardous 
materials, seismic evaluation, ground corrosion tests and resistivity tests, including necessary operations 
for anticipating subsoil conditions, with written reports and appropriate recommendations. 
 
§ 5.7 The Owner shall coordinate the services of its own consultants with those services provided by the 
Architect. Upon the Architect’s request, the Owner shall furnish copies of the scope of services in the 
contracts between the Owner and the Owner’s consultants. The Owner shall furnish the services of 
consultants other than those designated in this Agreement, or authorize the Architect to furnish them as an 
Additional Service, when the Architect requests such services and demonstrates that they are reasonably 
required by the scope of the Project. The Owner shall require that its consultants maintain professional 
liability insurance and other liability insurance as appropriate to the services provided. 
 
§ 5.8 The Owner shall furnish tests, inspections and reports required by law or the Contract Documents, 
such as structural, mechanical, and chemical tests, tests for air and water pollution, and tests for hazardous 
materials. 
 



§ 5.9 The Owner shall furnish all legal, insurance and accounting services, including auditing services, 
that may be reasonably necessary at any time for the Project to meet the Owner’s needs and interests.  
 
§ 5.10 The Owner shall provide prompt written notice to the Architect if the Owner becomes aware of any 
fault or defect in the Project, including errors, omissions or inconsistencies in the Architect’s Instruments 
of Service. 
 
§ 5.11 Except as otherwise provided in this Agreement, or when direct communications have been 
specially authorized, the Owner shall endeavor to communicate with the Construction Manager at Risk 
and the Architect’s consultants through the Architect about matters arising out of or relating to the 
Contract Documents. The Owner shall promptly notify the Architect of any direct communications that 
may affect the Architect’s services.  
 
§ 5.12 Before accepting the Construction Manager at Risk’s guaranteed maximum price (GMP) and 

giving the Construction Manager at Risk Notice to Proceed with the Construction Phase of Contract, the 

Owner shall coordinate the Architect’s duties and responsibilities set forth in the Contract for 

Construction with the Architect’s services set forth in this Agreement. The Owner shall provide the 

Architect a copy of the executed agreement between the Owner and Construction Manager at Risk, 

including the General Conditions of the Contract for Construction.  

 
§ 5.13 The Owner shall provide the Architect access to the Project site prior to commencement of the 
Work and shall obligate the Construction Manager at Risk to provide the Architect access to the Work 
wherever it is in preparation or progress. 
 
ARTICLE 6   COST OF THE WORK 
§ 6.1 For purposes of this Agreement, the Cost of the Work (Guaranteed Maximum Price) shall be the 
total cost to the Owner to construct all elements of the Project designed or specified by the Architect and 
shall include Construction Manager at Risk’s general conditions costs, overhead and profit. The Cost of 
the Work does not include the compensation of the Architect, the costs of the land, rights-of-way, 
financing, contingencies for changes in the Work or other costs that are the responsibility of the Owner. 
 
§ 6.2 The Owner’s budget (see Exhibit B - Project Budget) for the Cost of the Work is provided in Initial 
Information, and may be adjusted throughout the Project as required under Sections 5.3 and 6.4. 
Evaluations of the Owner’s budget for the Cost of the Work represent the Architect’s judgment as a 
design professional.  
 
§ 6.3 The Owner shall require the Program Manager to include appropriate contingencies for design, 
bidding or negotiating, price escalation, and market conditions in estimates of the Cost of the Work, 
including a five percent (5%) design and construction contingency as defined in Paragraph 12.1.1. The 
Architect shall be entitled to rely on the accuracy and completeness of estimates of the Cost of the Work 
the Program Manager prepares as the Architect progresses with its Basic Services. The Architect shall 
prepare, as an Additional Service, revisions to the Drawings, Specifications or other documents required 
due to the Program Manager’s inaccuracies or incompleteness in preparing cost estimates. The Architect 
may review the Program Manager’s estimates solely for the Architect’s guidance in completion of its 
services, however, the Architect shall report to the Owner any material inaccuracies and inconsistencies 
noted during any such review.  
 



§ 6.4 If, prior to the conclusion of the Design Development Phase, the Program Manager’s estimate of the 
Cost of the Work exceeds the Owner’s budget for the Cost of the Work, the Architect, in consultation 
with the Program Manager, shall make appropriate recommendations to the Owner to adjust the Project’s 
size, quality or budget, and the Owner shall cooperate with the Architect in making such adjustments. 
 
§ 6.5 If the estimate of the Cost of the Work at the conclusion of the Design Development Phase exceeds 
the Owner’s budget for the Cost of the Work, the Owner shall 

.1 give written approval of an increase in the budget for the Cost of the Work; 

.2 in consultation with the Architect, revise the Project program, scope, or quality as required 
to reduce the Cost of the Work; or 

.3 implement any other mutually acceptable alternative. 
 
§ 6.6 If the Owner chooses to proceed under Section 6.5.2, the Architect, without additional 
compensation, shall incorporate the required modifications in the Construction Documents Phase as 
necessary to comply with the Owner’s budget for the Cost of the Work at the conclusion of the Design 
Development Phase Services, or the budget as adjusted under Section 6.5.1. The Architect’s modification 
of the Construction Documents shall be the limit of the Architect’s responsibility as a Basic Service under 
this Article 6. 
 
§ 6.7 After incorporation of modifications under Section 6.6, the Architect shall make any required 
revisions to the Drawings, Specifications or other documents necessitated by subsequent cost estimates 
that exceed the Owner’s budget for the Cost of the Work, except when the excess is due to changes 
initiated by the Architect in scope, basic systems, or the kinds and quality of materials, finishes or 
equipment. 
 
ARTICLE 7   COPYRIGHTS AND LICENSES 
§ 7.1 The Architect and the Owner warrant that in transmitting Instruments of Service, or any other 
information, the transmitting party is the copyright owner of such information or has permission from the 
copyright owner to transmit such information for its use on the Project. If the Owner and Architect intend 
to transmit Instruments of Service or any other information or documentation in digital form, they shall 
endeavor to establish necessary protocols governing such transmissions. 
 
§ 7.2 Ownership of Architect’s  and Architect’s Consultant’s Instruments of service, including Drawings, 

Specifications, and other deliverables, shall become the property of the Owner as soon as payment for the 

same has been completed.  The Architect may retain copies of all information for its own records and use 

subject to Owner’s approval which will not be unreasonably withheld.  It is mutually agreed that these 

documents are to be used by the Owner solely in connection with this Project.  In the event the Owner 

elects to use portions of or all of the information contained in the documents prepared for this Project, for 

any purpose other than the specific purpose for which they were prepared, the Owner agrees to hold 

harmless and indemnify the Architect for an against any and all liability, including cost of defense, in any 

manner whatsoever arising out of the utilization of such information.  

 
 
ARTICLE 8   CLAIMS AND DISPUTES 
§ 8.1 GENERAL 
§ 8.1.1 The Owner and Architect shall commence all claims and causes of action, whether in contract, tort, 
or otherwise, against the other arising out of or related to this Agreement in accordance with the 



requirements of the method of binding dispute resolution selected in this Agreement within the period 
specified by applicable law, but in any case not more than 10 years after the date of Substantial 
Completion of the Work. The Owner and Architect waive all claims and causes of action not commenced 
in accordance with this Section 8.1.1. 
 
§ 8.1.2 To the extent damages are covered by property insurance, the Owner and Architect waive all rights 
against each other and against the Construction Manager at Risk, consultants, agents and employees of 
the other for damages, except such rights as they may have to the proceeds of such insurance as set forth 
in AIA Document A201–2007, General Conditions of the Contract for Construction. The Owner or the 
Architect, as appropriate, shall require of the Construction Manager at Risk, consultants, agents and 
employees of any of them similar waivers in favor of the other parties enumerated herein.  Owner agrees 
that the Architect will be named as an additional insured under the Commercial General Liability 
Insurance obtained by the  Construction Manager at Risk for the Project.   
§ 8.1.3  The Architect shall and shall cause Architect’s consultants  to indemnify and hold Owner and its 

officers, employees and successors, harmless from and against all, damages, losses, and judgments, 

including reasonable attorney’s fees and expenses to the extent they arise from Architect’s and/or 

Architect’s consultants’ negligent acts, errors or omissions in the performance of any services performed 

by Architect or Architect’s consultants under this Agreement and for patent, copyright or trademark 

infringement attributable to Architect’s services under this Agreement.  Notwithstanding the above, 

Owner agrees that, to the fullest extent permitted by law, no shareholder, officer, director, partner, 

principal or employee of Architect shall have personal liability under this Indemnification provision, 

under any provision of the Agreement, except for gross negligence or intentional acts of misconduct. 

 
Owner assumes liability for and agrees to indemnify, and hold Architect, its consultants, and their 

respective officers, directors, shareholders, partners, principals, employees and successors harmless from 

and against all damages, losses and judgments, including reasonable attorney’s fees and expenses, to the 

extent they arise from negligent acts, errors or omissions of Owner, its agents, employees, consultants, 

contractors or Construction Manager at Risk (collectively for this indemnity "Owner Entity").     

 
§ 8.1.4 The Architect and Owner waive consequential damages for claims, disputes or other matters in 
question arising out of or relating to this Agreement. This mutual waiver is applicable, without limitation, 
to all consequential damages due to either party’s termination of this Agreement, except as specifically 
provided in Section 9.7.  [Note: Need to define consequential damages.] 
 
§ 8.1.5 Direct Negotiation, as defined below, will be the initial process utilized by the parties to resolve 
Claims and disputes or other matters arising out of this Agreement.. 
 
Either the Owner or the Architect may make a request for Direct Negotiation as an initial attempt to 
resolve any claim, dispute, or other matter arising out of this Agreement. 
 
Direct Negotiation Representatives of the parties shall be the Owner’s Designated Representative, as 
defined in Section 1.1.8 and the Architect’s Designated Representative, as defined in Section 2.3. 
 



Direct Negotiation will take place at the project worksite or at a location as agreed to by Owner’s and 
Architect’s Designated Representatives. 
 
Each party shall document results of the Direct Negotiation, and these documents shall be exchanged 
between the parties. 
 
 
ARTICLE 9   TERMINATION OR SUSPENSION 
§ 9.1 If the Owner fails to make payments to the Architect in accordance with this Agreement, such failure 
shall be considered substantial nonperformance and cause for termination or, at the Architect’s option, 
cause for suspension of performance of services under this Agreement. If the Architect elects to suspend 
services, the Architect shall give seven days’ written notice to the Owner before suspending services. In 
the event of a suspension of services, the Architect shall have no liability to the Owner for delay or 
damage caused the Owner because of such suspension of services. Before resuming services, the 
Architect shall be paid all sums due prior to suspension and any expenses incurred in the interruption and 
resumption of the Architect’s services. The Architect’s fees for the remaining services and the time 
schedules shall be equitably adjusted. 
 
§ 9.2 If the Owner suspends the Project, the Architect shall be compensated for services performed prior 

to notice of such suspension. If the Project is resumed after more than thirty (30) days of suspension, the 

Architect shall be compensated for expenses incurred in the interruption and resumption of the Architect’s 

services and the Architect’s fees for the remaining services and the time schedules shall be equitably 

adjusted. 

 
§ 9.3 If the Owner suspends the Project for more than 90 cumulative days for reasons other than the fault 
of the Architect, the Architect may terminate this Agreement by giving not less than seven days’ written 
notice.  
 
§ 9.4 Either party may terminate this Agreement upon not less than seven days’ written notice should the 
other party fail substantially to perform in accordance with the terms of this Agreement through no fault 
of the party initiating the termination. 
 
§ 9.5 The Owner may terminate this Agreement upon not less than seven days’ written notice to the 
Architect for the Owner’s convenience and without cause. 
 
§ 9.6 In the event of termination not the fault of the Architect, the Architect shall be compensated for 
services performed prior to termination, together with Reimbursable Expenses then due and all 
Termination Expenses as defined in Section 9.7.  
 
§ 9.7 Termination Expenses are in addition to compensation for the Architect’s services and include 
demobilization expenses including, but not limited to costs associated with computer systems, web site 
shutdown, employment outplacement, severance and all reimbursable costs to date, directly attributable to 
termination for which the Architect is not otherwise compensated. 
 
§ 9.8 The Owner’s rights to use the Architect’s Instruments of Service in the event of a termination of this 
Agreement are set forth in Article 7. 
 
ARTICLE 10   MISCELLANEOUS PROVISIONS 
§ 10.1 This Agreement shall be governed by the laws of the State of Nebraska.   



 
§ 10.2 Terms in this Agreement shall have the same meaning as those in AIA Document A201–2007, 
General Conditions of the Contract for Construction, except that the term Contractor shall mean 
Construction Manager at Risk. 
 
§ 10.3 The Owner and Architect, respectively, bind themselves, their agents, successors, assigns and legal 

representatives to this Agreement. Neither the Owner nor the Architect shall assign this Agreement 

without the written consent of the other, except that the Owner may assign this Agreement to the West 

Haymarket Joint Public Agency (JPA) or to a lender providing financing for the Project if the JPA or 

lender agrees to assume the Owner’s rights and obligations under this Agreement.  

 
§ 10.4 If the Owner requests the Architect to execute certificates, the proposed language of such 
certificates shall be submitted to the Architect for review at least 14 days prior to the requested dates of 
execution. If the Owner requests the Architect to execute consents reasonably required to facilitate 
assignment to a lender, the Architect shall execute all such consents that are consistent with this 
Agreement, provided the proposed consent is submitted to the Architect for review at least 14 days prior 
to execution. The Architect shall not be required to execute certificates or consents that would require 
knowledge, services or responsibilities beyond the scope of this Agreement.  
 
§ 10.5 Nothing contained in this Agreement shall create a contractual relationship with or a cause of action 
in favor of a third party against either the Owner or Architect. 
 
§ 10.6 Unless otherwise required in this Agreement, the Architect shall have no responsibility for the 
discovery, presence, handling, removal or disposal of, or exposure of persons to, hazardous materials or 
toxic substances in any form at the Project site. 
 
§ 10.7 The Architect shall have the right to include photographic or artistic representations of the design of 
the Project among the Architect’s promotional and professional materials. The Architect shall be given 
reasonable access to the completed Project to make such representations. However, the Architect’s 
materials shall not include the Owner’s confidential or proprietary information if the Owner has 
previously advised the Architect in writing of the specific information considered by the Owner to be 
confidential or proprietary. The Owner shall provide professional credit for the Architect in the Owner’s 
promotional materials for the Project. 
 
§ 10.8 If the Architect or Owner receives information specifically designated by the other party as 
"confidential" or "business proprietary," the receiving party shall keep such information strictly 
confidential and shall not disclose it to any other person except to (1) its employees, (2) those who need to 
know the content of such information in order to perform services or construction solely and exclusively 
for the Project, or (3) its consultants and contractors whose contracts include similar restrictions on the 
use of confidential information.  
 
ARTICLE 11   COMPENSATION 
§ 11.1 For the Architect’s Basic Services for the arena and surface parking only, described under Article 3, 
the Owner shall compensate the Architect as follows: 
(Insert amount of, or basis for, compensation.) 
 
A lump sum fee of Eight Million Dollars ($8,000,000.00) as defined in Exhibit E – Lincoln Arena 
Architectural and Engineering Design Services.  An additional lump sum fee for basic services described 



under Article 3, the 500-stall parking structure shall be negotiated by the Architect and Owner and a 
contract amendment shall be executed prior to commencement of any services by the Architect. 
 
§ 11.2 For Additional Services designated in Section 4.1, the Owner shall compensate the Architect as 
follows: 
(Insert amount of, or basis for, compensation. If necessary, list specific services to which particular 
methods of compensation apply.) 
 
See Paragraph 11.4. 
 
§ 11.3 For Additional Services that may arise during the course of the Project, including those under 
Section 4.3, the Owner shall compensate the Architect as follows:  Services shall be a negotiated amount 
based upon work effort to be expended. 
(Insert amount of, or basis for, compensation.) 
 
«  » 
 
§ 11.4 Compensation for Additional Services of the Architect’s specialty consultants when not included in 
Sections 11.2 or 11.3, shall be the amount invoiced to the Architect plus ten percent (10%): 
 
«  » 
 
§ 11.5 Where compensation for Basic Services is based on a stipulated sum or percentage of the Cost of 
the Work, the compensation for each phase of services shall be as follows: 
 

Predesign Phase $   150,000 
Schematic Design 
Phase 

$1,200,000  

Design Development 
Phase 

$2,000,000 

Construction 
Documents Phase 

$2,250,000 

Bidding or Negotiation 
Phase 

$   150,000 

Construction Phase $2,250,000 
   
Total Basic 
Compensation  

$8,000,000  

 
§ 11.6 If any portions of the Project are deleted or otherwise not constructed, compensation for those 
portions of the Project shall be payable to the extent services are performed on those portions, in 
accordance with the schedule set forth in Section 11.5 based on (1) the lowest bona fide bid, or (2) if no 
such bid is received, the most recent estimate of the Cost of the Work for such portions of the Project. The 
Architect shall be entitled to compensation in accordance with this Agreement for all services performed 
whether or not the Construction Phase is commenced.  
 
§ 11.7 The hourly billing rates for services of the Architect and the Architect’s consultants, if any, are set 
forth below. The rates shall be reviewed annually and are subject to adjustment by the Architect on or 
after agreement anniversary date.   
(If applicable, attach an exhibit of hourly billing rates or insert them below.)  (See Exhibit D - Hourly 
Rates) 



 
«  » 
 
Employee or Category Rate 
   
 
§ 11.8 COMPENSATION FOR REIMBURSABLE EXPENSES 
§ 11.8.1 Reimbursable Expenses are in addition to compensation for Basic and Additional Services and 
include expenses incurred by the Architect and the Architect’s consultants directly related to the Project, 
as follows:  

.1 Transportation and authorized out-of-town travel and subsistence outside of the State of 
Nebraska;  

.2 Dedicated data and communication services, teleconferences, Project Web sites, and 
extranets; 

.3 Fees paid for securing approval of authorities having jurisdiction over the Project; 

.4 Printing, reproductions, plots, standard form documents;  

.5 Postage, handling and delivery; 

.6 Expense of overtime work requiring higher than regular rates, if authorized in advance by 
the Owner; 

.7 Renderings, models, mock-ups, professional photography, and presentation materials 
requested by the Owner; 

.8 Other similar Project-related expenditures. 
 
§ 11.8.2 For Reimbursable Expenses the compensation shall be the expenses incurred by the Architect and 
the Architect’s consultants plus 1.10 times the expenses incurred. 
 
§ 11.9 «  » 
 
§ 11.10 PAYMENTS TO THE ARCHITECT 
§ 11.10.1 An initial payment of $0.00 shall be made upon execution of this Agreement and is the 
minimum payment under this Agreement. It shall be credited to the Owner’s account in the final invoice.  
 
§ 11.10.2 Unless otherwise agreed, payments for services shall be made monthly in proportion to services 
performed. Payments are due and payable thirty (30) days from the date of receipt of the Architect’s 
invoice. Amounts unpaid forty-five (45) days after receipt of the invoice date shall bear interest at the rate 
entered below, or in the absence thereof at the legal rate prevailing from time to time at the principal place 
of business of the Architect. 
(Insert rate of monthly or annual interest agreed upon.) 
 
9% per annum 
 
§ 11.10.3 Payments to the Architect shall not be withheld, postponed or made contingent on the 
construction, completion or success of the project or upon receipt by the Owner of off setting 
reimbursement or credit from other parties who may have caused Additional Services or expenses.  No 
withholdings, deductions or offsets shall be made from the Architect’s compensation for any reason 
unless the Architect has been found to be legally liable for such amounts. 
 
§ 11.10.4 Records of Reimbursable Expenses, expenses pertaining to Additional Services, and services 
performed on the basis of hourly rates shall be available to the Owner at mutually convenient times. 
 



ARTICLE 12   SPECIAL TERMS AND CONDITIONS 
§ 12.1 Special terms and conditions that modify this Agreement are as follows: 
 
§ 12.1.1  
 
§ 12.1.2 Each Party agrees that the other Party is not responsible for damages arising directly or indirectly 
from any delays for causes beyond the Architect’s control.  For purposes of this Agreement, such causes 
include, but are not limited to, strikes or other labor disputes; severe weather disruptions other natural 
disasters; fires, riots, acts of terrorism, war or other emergencies or acts of God; failure of any 
government agency to act in timely manner; failure of performance by the Owner or the Owner’s 
contractors or consultants; or discovery of any hazardous substances or differing site conditions. 
 
Except for delays that are for causes beyond the control of the Owner or the Owner’s contractors or 
consultants, if delays caused by the Owner or the Owner’s contractors or consultants increase the cost or 
time required by the Architect to perform its services in an orderly and efficient manner, the Architect 
shall be entitled to an equitable adjustment in schedule or compensation. 
 
§ 12.1.3 If, due to the Architect’s omission, a required item or component of the project is omitted from 
the Architect’s construction documents, the Architect shall be responsible for paying the cost required to 
add such item or component to the extent that such item or component would have been required and 
included in the original construction documents.  In no event will the Architect be responsible for any cost 
or expense that provides betterment or upgrades or enhances the value of the Project. 
 
§ 12.1.4 Any term or provision of this Agreement found to be invalid under any applicable statute or rule 
of law shall be deemed omitted and the remainder of this Agreement shall remain in full force and effect. 
 
§ 12.1.5 It is acknowledged that the Architect has been requested by the Owner to subcontract certain 

laboratory testing services on behalf of the Owner.  The Architect agrees to do so in reliance upon the 

Owner’s assurance that the Owner will make no claim or bring any action at law or in equity against the 

Architect as a result of these subcontracted services provided Architect requires all such subcontractors to 

maintain professional liability insurance coverage covering the subcontractor’s negligent acts, errors and 

omissions in its performance of the laboratory testing services with policy limits appropriate to the Project 

in the reasonable discretion of the Architect.  The Owner understands that the Architect has not performed 

any independent evaluation of the testing laboratory’s data and the Owner shall not rely upon the 

Architect to determine the quality or reliability of the testing laboratory’s reports.  In addition, the Owner 

agrees, to the fullest extent permitted by law, to indemnify and hold the Architect harmless from any 

damages, liabilities or costs, including reasonable attorneys’ fees and defense costs, arising from the 

services performed by the testing companies and for tests recommended by the Architect and not 

completed per the Owner’s direction, except only those damages, liabilities or costs caused by the 

negligence or willful misconduct of the Architect. 

 
§ 12.1.6 A copy of the agreement between the Owner and the Construction Manager at Risk will be 
provided to the Architect defining the duties, responsibilities and authority of the Construction Manager 
at Risk. 



 
§ 12.1.7 Notwithstanding anything else contained in this Agreement to the contrary, Architect is not 
responsible to Owner or any third-parties for errors, omissions or other deficiencies in the services of any 
other design professional or design-build contractor rendering design, engineering or related services for 
Owner not employed by Architect.  Architect’s sole liability in connection with the services of Owner’s 
consultants or design-build contractors shall be to coordinate Owner’s consultant’s portion of the 
Instruments of Service.  Owner shall require consultants or design-build contractors retained by Owner to 
coordinate their services and documents with those of Architect and Architect’s consultants. 
 
Architect is not responsible to Owner or any third-parties for errors, omissions or other deficiencies in the 
services of any other design professional or design-build contractor rendering design, engineering or 
related services for benefit of Owner or the Project, whether retained by Architect or Owner.  Architect’s 
sole liability in connection with the services of consultants or design-build contractors shall be to 
coordinate the consultant’s portion of the Instruments of Service.  Architect shall take whatever action is 
reasonably necessary, including, if necessary, an assignment of rights, to enable Owner to pursue its 
claims for errors, omissions and deficiencies directly against any consultant retained by Architect.  Owner 
shall require consultants or design-build contractors retained by Owner to coordinate their services and 
documents with those of Architect and Architect’s consultants. 
 
§ 12.1.8 The Architect shall perform all required services using staff personnel with specialized skill, 
experience and professional qualifications appropriate for this Project.  Services provided shall be under 
the direct supervision of a registered professional architect licensed to practice in the State of Nebraska.  
The Architect, also, hereby agrees to affix the seal of a registered professional architect licensed to 
practice in the state of Nebraska on all plans and specifications prepared hereunder. 
 
§ 12.1.9 The status of Architect including Architect’s agents and employees, under or by virtue of the 
terms of this Contractor is that of independent contractor to the City. 
 
§ 12.1.10 Architect shall comply with applicable Federal and State laws and City ordinances applicable to 
the work. 
 
§ 12.1.11 Neither the Architect nor the Architect’s agents or employees shall discriminate against any 
employee or applicant for employment, or be employed in the performance of this contract, with respect 
to his hire, tenure, terms, conditions or privileges of employment, because of race, color, religion, sex, 
disability, national origin, ancestry, age, or marital status pursuant to requirements of section 48-1122, 
Nebraska Reissue Revised Statues (as amended) and Section 11.08.160 of the Lincoln Municipal Code 
(as amended).   
 
§ 12.1.12 If the compensation for services provided pursuant to this Agreement is equal to or exceeds 
$25,000.00, this Agreement is subject to the Living Wage Ordinance of Lincoln Municipal Code Chapter 
2.81. The ordinance requires that, unless specific exemptions apply or a waiver is granted, the service 
provider shall provide payment of a minimum living wage to employees providing services pursuant to 
this Agreement. Under this provision of Lincoln’s Living Wage Ordinance, the City shall have the 
authority to terminate this Agreement to seek other remedies for violation of the ordinance. 
 
§ 12.1.13 Architect shall be subject to audit pursuant to Chapter 4.66 of the Lincoln Municipal Code and 
shall make available to a contract auditor, as defined  above, copies of all financial and performance 
related records and materials at no cost to the City  germane to this Agreement, as allowed by law. 
 
§ 12.1.14 Services to be Confidential. Architect and Owner acknowledge that in the performance of this 
Agreement it may be necessary for the Owner to disclose information to the Architect that is considered 



proprietary or confidential (“Confidential Information”).  Confidential Information includes, but is not 
limited to, the details and financial information regarding the design and construction of the Arena and 
the work product generated by third parties regarding costs, performance, and potential tenants of other 
elements to be integrated into Owner’s redevelopment of the West Haymarket District in Downtown 
Lincoln through implementation of the West Haymarket Redevelopment Project. If the Owner considers 
the information to be Confidential Information, it shall be identified as such in writing or marked 
“Confidential.” If orally disclosed to or observed by the Architect, a description of the Confidential 
Information shall be reduced to writing by the Owner, marked “Confidential,” and delivered to Architect 
within thirty (30) days of disclosure. 
 
The Architect agrees to keep in confidence and not to disclose Confidential Information of the Owner to 
any person outside the Architect’s organization or to any unauthorized person within Architect’s 
organization. Architect further agrees not to use Owner’s Confidential Information for any purpose other 
than the performance of Architect’s obligations under this Agreement, without the prior written approval 
of Owner. Architect acknowledges it will treat Owner’s Confidential Information in a manner consistent 
with Architect’s treatment of its own similar Confidential Information. However, the foregoing 
limitations as to disclosure and use shall not apply to any portion of Confidential Information which: 
 

(i) was in the possession of Architect before receipt from Owner; or 
(ii) is or becomes a matter of public knowledge through no fault of Architect; or 
(iii) is rightfully received by Architect from a third party without a duty of confidentiality; or 
(iv) is disclosed by Owner to a third party without a duty of confidentiality on the third party,. 

Or 
(v)  is independently developed by Architect and shown by documentation; or  
(vi) is disclosed publicly under operation of law. 

 
Architect agrees that it shall disclose Confidential Information only to its officers, directors, or employees 
with a specific need to know./  Architect further represents and warrants to the Owner that all of the 
Architect’s officers, directors or employees have written confidentiality obligations in place that would 
preclude them from an disclosures of Confidential Information. 
 
Architect retains the right to refuse to accept any Confidential Information which is not considered to be 
essential to the completion of the Agreement. 
 
Upon request of Owner, Architect shall return all Confidential Information, including copies, within ten 
(10) days of such request. 
 
§ 12.1.15 In accordance with Neb. Rev. Stat. §§ 4-108 through 4-114, the Architect agrees to register with 

and use a federal immigration verification system, to determine the work eligibility status of new 

employees performing services within the state of Nebraska.  A federal immigration verification system 

means the electronic verification of the work authorization program of the Illegal Immigration Reform 

and Immigrant Responsibility Act of 1996, 8 USC 1324 a, otherwise known as the E-Verify Program, or 

an equivalent federal program designated by the United States Department of Homeland Security or other 

federal agency authorized. The Architect shall not discriminate against any employee or applicant for 

employment to be employed in the performance of this section pursuant to the requirements of state law 

and 8 U.S.C.A. 1324b. The Architect shall require any subcontractor to comply with the provisions of this 

section.  For information on the E-Verify Program, go to www.uscis.gov/everify. 



 

 
 
ARTICLE 13   SCOPE OF THE AGREEMENT 
§ 13.1 This Agreement represents the entire and integrated agreement between the Owner and the 
Architect and supersedes all prior negotiations, representations or agreements, either written or oral. This 
Agreement may be amended only by written instrument signed by both Owner and Architect.  
 
§ 13.2 This Agreement is comprised of the following documents listed below: 

.1 AIA Document B103™–2007, Standard Form Agreement Between Owner and Architect  

.2 AIA Document E201™–2007, Digital Data Protocol Exhibit, if completed, AIA Document 
C106™-2007, Digital Data Licensing Agreement, or the following: 

 
«  »  

 
.3 Other documents: 

(List other documents, if any, including additional scopes of service forming part of the 
Agreement.) 
 
AIA Document B103 – 2007 Standard Form of Agreement Between City of Lincoln, NE 
and DLR Group, inc. (a Nebraska corporation), dated August 14, 2008.      

 
This Agreement entered into as of the day and year first written above. 
 
OWNER  ARCHITECT 

    
(Signature) (Signature) 
«  »«  » «  »«  » 
(Printed name and title) (Printed name and title) 

 
 
 
 



ATTACHMENT “A”

THIRD ASSIGNMENT AND ASSUMPTION AGREEMENT

This Third Assignment and Assumption Agreement (“Assignment”) is made and

entered into as of the _____ day of ____________, 2010, between the City of Lincoln, Nebraska,

a municipal corporation (“City”) and the West Haymarket Joint Public Agency, a  political

subdivision and corporate body politic of the State of Nebraska (“Agency”).

RECITALS

I.

The Agency has been created and established by and between the University of

Nebraska and the City of Lincoln pursuant to the Joint Public Agency Act,  (Chapter 13, Article 25,

Reissue Revised Statutes of Nebraska, as amended, the “Act”), by entering into the Joint Public

Agency Agreement creating the West Haymarket Joint Public Agency.

II.

A Certificate of Creation of the West Haymarket Joint Public Agency has been issued

by the Secretary of State of the State of Nebraska in accordance with the Act.

III.

The Agency has been formed for the purpose of (a) constructing, equipping,

furnishing and financing public facilities in the West Haymarket area of the City including but not

limited to (1) a sports/entertainment arena (the "Arena"), (2) roads, streets and sidewalks, (3) a

pedestrian grade separation, (4) public plaza space, (5) sanitary sewer mains, (6) water mains, (7)

electric transmission lines, (8) drainage systems, (9) flood control, (10) parking garages and (11)

surface parking lots (collectively, the "West Haymarket Facilities"), and (b) to (1) acquire land and

to relocate existing businesses, and (2) undertake environmental remediation and site preparation

as necessary and appropriate for the construction, equipping, furnishing and financing of the West

Haymarket Facilities (collectively, as itemized on Exhibit A hereto, as the same may be amended

from time to time, the "Projects," and, individually, a "Project"), (c) issuing bonds to finance the

same (the "Bonds"), (d) providing for the operation, maintenance and management of the Arena and

related facilities, (e) collecting revenues, rents, receipts, fees, payments and other income related to

the Arena, (f) levying a tax, as required and as provided by the Act and the JPA Agreement to pay



the principal or redemption price of and interest on the Bonds, when and as the same shall become

due; and (g) exercising any power, privilege or authority to provide for the acquisition, construction,

equipping, furnishing, financing and owning such capital improvements or other projects upon or

related to any of the Projects as shall be determined by the governing body of the Agency to be

necessary, desirable, advisable or in the best interests of any of the Participants in the manner and

as provided by the Act.

IV.

The Agency and the City have entered into a Facilities Agreement dated July 26,

2010, providing that the Agency pay the costs of acquiring and constructing each of the Projects for

and on behalf of the City and that the Agency issue Bonds for such purposes, subject to certain

funding obligations of the City. 

V.

In order to carry out the above purpose of the Agency and its obligations under the

Facilities Agreement, the parties desire that the City as Assignor assign to the Agency as Assignee

all of its rights, interests, duties, and obligations under the agreements listed in Exhibit A

(“Agreements”) attached hereto and incorporated herein by this reference which were originally

entered into with the City, and Agency assume all obligations of the City under said Agreements.

NOW, THEREFORE, in consideration of the above Recitals, and other good and

valuable consideration, the receipt and adequacy of which are hereby acknowledged, the parties

hereby agree as follows:

1. Assignment.  City does hereby sell, assign, transfer, and convey to Agency

all of the City’s rights, title and interest in and to and under the Agreements as authorized under the

agreements listed in Exhibit A, and Agency shall be entitled to exercise such rights without the prior

consent or permission of City. 
 

2. Assumption.  Agency does hereby assume and covenant and agree to fully,

completely, and timely perform, comply with, and discharge each and all of the obligations, duties

and liabilities of the City under said Agreements.  Agency shall fully and completely indemnify and

hold City harmless from and against the performance of any and all duties and obligations that arise

after the date hereof that are imposed on City under the terms and provisions of the Agreements. 



3. Future Performance of City.  City agrees to cooperate fully with Agency and

to assist Agency in exercising Agency’s rights under the Agreements if such assistance becomes

necessary or desirable in order for Agency to fully realize the benefits of which Agency is entitled

under this Assignment, including the making, executing, and delivering of any documents or

instruments or the giving or granting of any permission, waiver, or consent so long as such

assistance or action does not subject City to liability solely by reason thereof and so long as Agency

reimburses City for the reasonable value of any out-of-pocket costs.

IN WITNESS WHEREOF, the parties hereto have executed this Third Assignment

and Assumption Agreement as of the ____ day of ______________, 2010.

City of Lincoln, Nebraska
ATTEST: a municipal corporation

__________________________________      By: ____________________________________
City Clerk Chris Beutler, Mayor of Lincoln

West Haymarket Joint Public Agency
Board of Representatives

     By: ____________________________________
Jayne Snyder, Chairperson 

STATE OF NEBRASKA )
)  ss.

COUNTY OF LANCASTER )

The foregoing Assignment and Assumption Agreement was acknowledged before me on this
____ day of ___________________, 2010, by Chris Beutler, Mayor of the City of Lincoln, on
behalf of the City. 

___________________________________
Notary Public



STATE OF NEBRASKA )
)  ss.

COUNTY OF LANCASTER )

The foregoing Assignment and Assumption Agreement was acknowledged before me on this
____ day of ___________________, 2010, by Jayne Snyder, Chairperson of the Board of
Representatives of the West Haymarket Joint Public Agency, on behalf of the Joint Public Agency.

___________________________________
Notary Public



EXHIBIT A

LIST OF AGREEMENTS ASSIGNED TO AGENCY

1. Master Development Agreement between the City and BNSF to provide for a land exchange
needed to create the new BNSF rail corridor and the site for the West Haymarket Project
improvements; to provide for the removal of BNSF improvements on the property to be
acquired by the City from BNSF; to provide for BNSF’s construction of replacement tracks
and related improvements; and to provide for BNSF’s granting of certain license and
easement rights to the City for Right of Entry Work related to the West Haymarket Project
Improvements.

2. Land Exchange Agreement between the City and BNSF for acquisition of property from
BNSF for the West Haymarket Project.

3. Construction and Maintenance Agreement between the City and BNSF to provide for terms
and conditions regarding construction of the City’s rights of entry work under the Master
Development Agreement for the West Haymarket Project.



ATTACHMENT 1

WH 10-03A Introduce:  9-23-10

RESOLUTION NO. WH- __________

BE IT RESOLVED by the Board of Representatives of the West Haymarket Joint Public1

Agency:2

That the Consent to Assignment and Assumption Agreement, which is attached hereto3

marked as Attachment “A” and incorporated herein by this reference, between the BNSF4

Railway Company (BNSF), the City of Lincoln, Nebraska (City) and the West Haymarket Joint5

Public Agency (Agency) providing for the City, as assignor, to assign and for the Agency, as6

assignee, to assume all of the City’s rights, interests, duties and obligations under the7

Agreements listed in Exhibit “A” attached to the Consent to Assignment and Assumption8

Agreement and providing for BNSF’s consent to the assignment, is hereby accepted and9

approved and the Board of Representatives have executed said Consent to Assignment and10

Assumption Agreement on behalf of the West Haymarket Joint Public Agency.11

Introduced by:

___________________________________

Approved as to Form & Legality: West Haymarket Joint Public Agency
Board of Representatives

_________________________________ ___________________________________
Legal Counsel for Jayne Snyder, Chair
West Haymarket Joint Public Agency

___________________________________
Tim Clare

___________________________________
Chris Beutler



ATTACHMENT “A”

THIRD ASSIGNMENT AND ASSUMPTION AGREEMENT

This Third Assignment and Assumption Agreement (“Assignment”) is made and

entered into as of the _____ day of ____________, 2010, between the City of Lincoln, Nebraska,

a municipal corporation (“City”) and the West Haymarket Joint Public Agency, a  political

subdivision and corporate body politic of the State of Nebraska (“Agency”).

RECITALS

I.

The Agency has been created and established by and between the University of

Nebraska and the City of Lincoln pursuant to the Joint Public Agency Act,  (Chapter 13, Article 25,

Reissue Revised Statutes of Nebraska, as amended, the “Act”), by entering into the Joint Public

Agency Agreement creating the West Haymarket Joint Public Agency.

II.

A Certificate of Creation of the West Haymarket Joint Public Agency has been issued

by the Secretary of State of the State of Nebraska in accordance with the Act.

III.

The Agency has been formed for the purpose of (a) constructing, equipping,

furnishing and financing public facilities in the West Haymarket area of the City including but not

limited to (1) a sports/entertainment arena (the "Arena"), (2) roads, streets and sidewalks, (3) a

pedestrian grade separation, (4) public plaza space, (5) sanitary sewer mains, (6) water mains, (7)

electric transmission lines, (8) drainage systems, (9) flood control, (10) parking garages and (11)

surface parking lots (collectively, the "West Haymarket Facilities"), and (b) to (1) acquire land and

to relocate existing businesses, and (2) undertake environmental remediation and site preparation

as necessary and appropriate for the construction, equipping, furnishing and financing of the West

Haymarket Facilities (collectively, as itemized on Exhibit A hereto, as the same may be amended

from time to time, the "Projects," and, individually, a "Project"), (c) issuing bonds to finance the

same (the "Bonds"), (d) providing for the operation, maintenance and management of the Arena and

related facilities, (e) collecting revenues, rents, receipts, fees, payments and other income related to

the Arena, (f) levying a tax, as required and as provided by the Act and the JPA Agreement to pay



the principal or redemption price of and interest on the Bonds, when and as the same shall become

due; and (g) exercising any power, privilege or authority to provide for the acquisition, construction,

equipping, furnishing, financing and owning such capital improvements or other projects upon or

related to any of the Projects as shall be determined by the governing body of the Agency to be

necessary, desirable, advisable or in the best interests of any of the Participants in the manner and

as provided by the Act.

IV.

The Agency and the City have entered into a Facilities Agreement dated July 26,

2010, providing that the Agency pay the costs of acquiring and constructing each of the Projects for

and on behalf of the City and that the Agency issue Bonds for such purposes, subject to certain

funding obligations of the City. 

V.

In order to carry out the above purpose of the Agency and its obligations under the

Facilities Agreement, the parties desire that the City as Assignor assign to the Agency as Assignee

all of its rights, interests, duties, and obligations under the agreements listed in Exhibit A

(“Agreements”) attached hereto and incorporated herein by this reference which were originally

entered into with the City, and Agency assume all obligations of the City under said Agreements.

NOW, THEREFORE, in consideration of the above Recitals, and other good and

valuable consideration, the receipt and adequacy of which are hereby acknowledged, the parties

hereby agree as follows:

1. Assignment.  City does hereby sell, assign, transfer, and convey to Agency

all of the City’s rights, title and interest in and to and under the Agreements as authorized under the

agreements listed in Exhibit A, and Agency shall be entitled to exercise such rights without the prior

consent or permission of City. 
 

2. Assumption.  Agency does hereby assume and covenant and agree to fully,

completely, and timely perform, comply with, and discharge each and all of the obligations, duties

and liabilities of the City under said Agreements.  Agency shall fully and completely indemnify and

hold City harmless from and against the performance of any and all duties and obligations that arise

after the date hereof that are imposed on City under the terms and provisions of the Agreements. 



3. Future Performance of City.  City agrees to cooperate fully with Agency and

to assist Agency in exercising Agency’s rights under the Agreements if such assistance becomes

necessary or desirable in order for Agency to fully realize the benefits of which Agency is entitled

under this Assignment, including the making, executing, and delivering of any documents or

instruments or the giving or granting of any permission, waiver, or consent so long as such

assistance or action does not subject City to liability solely by reason thereof and so long as Agency

reimburses City for the reasonable value of any out-of-pocket costs.

IN WITNESS WHEREOF, the parties hereto have executed this Third Assignment

and Assumption Agreement as of the ____ day of ______________, 2010.

City of Lincoln, Nebraska
ATTEST: a municipal corporation

__________________________________      By: ____________________________________
City Clerk Chris Beutler, Mayor of Lincoln

West Haymarket Joint Public Agency
Board of Representatives

     By: ____________________________________
Jayne Snyder, Chairperson 

STATE OF NEBRASKA )
)  ss.

COUNTY OF LANCASTER )

The foregoing Assignment and Assumption Agreement was acknowledged before me on this
____ day of ___________________, 2010, by Chris Beutler, Mayor of the City of Lincoln, on
behalf of the City. 

___________________________________
Notary Public



STATE OF NEBRASKA )
)  ss.

COUNTY OF LANCASTER )

The foregoing Assignment and Assumption Agreement was acknowledged before me on this
____ day of ___________________, 2010, by Jayne Snyder, Chairperson of the Board of
Representatives of the West Haymarket Joint Public Agency, on behalf of the Joint Public Agency.

___________________________________
Notary Public



EXHIBIT A

LIST OF AGREEMENTS ASSIGNED TO AGENCY

1. Agreement between DLR Group, Inc. and the City of Lincoln, Nebraska dated August 14,
2008 approved by Executive Order No. 81522 providing for the design of the West
Haymarket Civic Arena.



ATTACHMENT 2

WH 10-03B Introduce:  9-23-10

RESOLUTION NO. WH- __________

BE IT RESOLVED by the Board of Representatives of the West Haymarket Joint Public1

Agency:2

That the Third Assignment and Assumption Agreement, which is attached hereto marked3

as Attachment “A” and incorporated herein by this reference, between the City of Lincoln,4

Nebraska and the West Haymarket Joint Public Agency providing for the City as assignor to5

assign and for the Agency as assignee to assume all of the City’s rights, interests, duties and6

obligations under the Agreements listed in Exhibit “A” attached to the Third Assignment and7

Assumption Agreement, is hereby accepted and approved and the Chairperson of the West8

Haymarket Joint Public Agency Board of Representatives is hereby authorized to execute said9

Third Assignment and Assumption Agreement on behalf of the West Haymarket Joint Public10

Agency.11

The Chairperson of the West Haymarket Joint Public Agency Board of Representatives is12

hereby further authorized to execute without further action of the Board of Representatives any13

other assignment and assumption documents which may be needed to obtain any required third14

party consent to the Third Assignment to and Assumption of such Agreements by the West15

Haymarket Joint Public Agency.16

Introduced by:

___________________________________



-2-

Approved as to Form & Legality: West Haymarket Joint Public Agency
Board of Representatives

_________________________________ ___________________________________
Legal Counsel for Jayne Snyder, Chair
West Haymarket Joint Public Agency

___________________________________
Tim Clare

___________________________________
Chris Beutler



WH 10-03

MOTION TO AMEND NO. 1

I hereby move to amend Bill No. WH 10-03 as follows:

1. Divide Bill No. WH 10-03 into two resolutions designated as Bill No.  WH

10-03A and Bill No. WH 10-03B.  Bill Nos. WH 10-03A and WH 10-03B are attached

hereto as Attachments 1 and 2, respectively.

2. Substitute the Consent to Assignment and Assumption Agreement

attached to Bill No. WH 10-03A as Attachment “A” for the Third Assignment and

Assumption Agreement attached to Bill No. WH 10-03 as Attachment “A”.

3. Substitute the Third Assignment and Assumption Agreement attached to

Bill No. WH 10-03B as Attachment A for the Third Assignment and Assumption

Agreement attached to Bill No. WH 10-03 as Attachment “A”.

Introduced by:

_______________________________

Approved as to Form & Legality:

________________________________
City Attorney

Requested by: Law Department

Reason for Request:  To separate the approval of the assignment to and acceptance of
BNSF Agreements (Master Development Agreement, Land Exchange Agreement and
Construction & Maintenance Agreement) by the JPA from the assignment to and
assumption of the DLR Agreement due to delays in finalizing the BNSF Agreements. 



































































































AGREEMENT made as of the 1st day of September in the year 2010  
(In words, indicate day, month and year.) 
 
BETWEEN the Architect’s client identified as the Owner: 
(Name, address and other information) 
 
West Haymarket Joint Public Agency 
 
 
and the Architect: 
(Name, address and other information) 
 
DLR Group, inc. (a Nebraska corporation) 
 
 
for the following Project: 
(Name, location and detailed description) 
 
Lincoln Arena – Amendment No. 1 to the Agreement dated August 14, 2008. 
 
 
The Owner and Architect agree as follows. 

ATTACHMENT A
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ARTICLE 1   INITIAL INFORMATION 
§ 1.1 This Agreement is based on the Initial Information set forth in this Section 1.1. 
(Note the disposition for the following items by inserting the requested information or a statement such as 
"not applicable," "unknown at time of execution" or "to be determined later by mutual agreement.") 
 
§ 1.1.1 The Owner’s program for the Project: 
(Identify documentation or state the manner in which the program will be developed.) 
 
As defined in the Agreement dated August 14, 2008. 
 
§ 1.1.2 The Project’s physical characteristics: 
(Identify or describe, if appropriate, size, location, dimensions, or other pertinent information, such as 
geotechnical reports; site, boundary and topographic surveys; traffic and utility studies; availability of 
public and private utilities and services; legal description of the site; etc.) 
 
The Project scope shall include:  (1) an arena not to exceed 16,000 seats and 450,000 square feet, (2) a 
500-stall parking structure, and (3) a surface parking all located within the project boundaries as defined 
in Exhibit A – Arena Project Area.  The Owner shall provide a buildable site pad including all design and 
construction services necessary to prepare the site as defined in Exhibit A, for construction of the arena, 
parking structure, and surface parking.  Design Services under this Amendment specifically excludes:  
Incorporation of Central Utilities Systems or any sub-systems on the Arena site; any coordination or 
incorporation into the arena instruments of service for pedestrian connector, plaza connection or 
hotel/convention center.   
 



§ 1.1.3 The Owner’s budget for the Cost of the Work, as defined in Section 6.1:   See Exhibit B – Project 
Budget. 
(Provide total and, if known, a line item breakdown.) 
 
 
 
§ 1.1.4 The Owner’s anticipated design and construction schedule:  To be determined by the Owner’s 
Project Design and Construction Team consisting of members to be designated by Owner at a later date. 

.1 Design phase milestone dates, if any: 
 

 
 

.2 Commencement of construction: 
 

 
 

.3 Substantial Completion date or milestone dates: 
 

 
 

.4 Other: 
 

«  »  
 
§ 1.1.5 The Owner intends the following procurement or delivery method for the Project: 
(Identify method such as competitive bid, negotiated contract or construction management.) 
 
Construction Manager at Risk.  See Exhibit C - Lincoln Arena Organization Chart. 
 
§ 1.1.6 The Owner’s requirements for accelerated or fast-track scheduling, multiple bid packages, or 
phased construction are set forth below: 
(List number and type of bid/procurement packages.) 
 
The Architect shall prepare bid packages for the project as defined in Exhibit E – Lincoln Arena 
Architectural and Engineering Design Services. 
 
§ 1.1.7 Other Project information: 
(Identify special characteristics or needs of the Project not provided elsewhere, such as environmentally 
responsible design or historic preservation requirements.) 
 
«  » 
 
§ 1.1.8 The Owner identifies the following representative in accordance with Section 5.4: 
(List name, address and other information.) 
 
Program Manager: James Martin, Program Manager, The Benham Companies LLC, 622 Emerson Road, 
Suite 600, St. Louis, MO 63141-6728; (402) 417-2239. 
 
§ 1.1.9 The persons or entities, in addition to the Owner’s representative, who are required to review the 
Architect’s submittals to the Owner are as follows: 
(List name, address and other information.) 



 
«  » 
 
§ 1.1.10 The Owner will retain the following consultants and contractors:  Owner to Provide. 
(List name, legal status, address and other information.) 

.1 Cost Consultant: 
 
  The Owner’s Program Manager will act as Cost Consultant. 
 

   
   

.2 Scheduling Consultant: 
 
  The Owner’s Program Manager will act as Scheduling Consultant. 
 

 
 

.3 Geotechnical Engineer: 
 

«  »«  »«  »«  »«  »«  »  
 

.4 Civil Engineer: 
 

«  »«  »«  »«  »«  »«  »  
 

.5 Other, if any: 
(List any other consultants or contractors retained by the Owner, such as a Project or 
Program Manager, construction contractor, or construction manager as constructor.) 

 
Program Manager, Topographic and Boundary Surveyor, and Construction Manager at Risk 
(to be named). 

 
§ 1.1.11 The Architect identifies the following representative in accordance with Section 2.3: 
(List name, address and other information.) 
 
John Badami 
DLR Group 
1111 Lincoln Mall, Suite 201 
Lincoln, NE 68508 
 
§ 1.1.12 The Architect will retain the consultants identified in Sections 1.1.12.1 and 1.1.12.2: 
(List name, address and other information.) 
 
§ 1.1.12.1 Consultants retained under Basic Services:   

.1 Structural Engineer: 
 

«  »«  »«  »«  »«  »«  »  
 

.2 Mechanical Engineer:  
 

«  »«  »«  »«  »«  »«  »  



 
.3 Electrical Engineer: 

 
«  »«  »«  »«  »«  »«  »  

 
§ 1.1.12.2 Consultants retained under Additional Services: 
 
To be selected by the Architect and Owner. 
 
§ 1.1.13 Other Initial Information on which the Agreement is based: 
 
«  » 
 
§ 1.2 The Owner and Architect may rely on the Initial Information. Both parties, however, recognize that 
such information may materially change and, in that event, the Owner and the Architect shall 
appropriately adjust the schedule, the Architect’s services and the Architect’s compensation.  
 
ARTICLE 2   ARCHITECT’S RESPONSIBILITIES 
§ 2.1 The Architect shall provide the professional services as set forth in this Agreement. 
 
§ 2.2 The Architect shall perform its services consistent with the professional skill and care ordinarily 
provided by architects practicing in the same or similar locality under the same or similar circumstances. 
The Architect shall perform its services as expeditiously as is consistent with such professional skill and 
care and the orderly progress of the Project.  
 
§ 2.3 The Architect shall identify a representative authorized to act on behalf of the Architect with respect 
to the Project. 
 
§ 2.4 Except with the Owner’s knowledge and consent, the Architect shall not engage in any activity, or 
accept any employment, interest or contribution that would reasonably appear to compromise the 
Architect’s professional judgment with respect to this Project. 
 
§ 2.5 The Architect shall procure and maintain the following insurance coverage from A-rated insurance 
carriers for the duration of this Agreement.  The Owner shall be named as an additional insured on the 
Commercial General Liability, Automobile Liability and any umbrella or excess Commercial General 
Liability and Automobile Liability policies.  Additional insured coverage shall be primary and not 
contributory to any such coverage maintained by Owner.  The policies shall contain a severability of 
interests’ provision in favor of the additional insureds.  The insurance policies shall contain a provision 
requiring written notice to the Owner at least thirty (30) days prior to any cancellation, nonrenewal, or 
material modification of the policies.  All deductibles and premiums associated with the below coverages 
shall be the responsibility of the Architect. 
 
§ 2.5.1 Commercial General Liability with policy limits of not less than Two Million Dollars ($2,000,000) 
for each occurrence and Two Million Dollars ($2,000,000) in the aggregate for bodily injury and property 
damage.   
 
§ 2.5.2 Automobile Liability covering owned, rented, and non-owned vehicles operated by the Architect 
with policy limits of not less than Two Million Dollars ($2,000,000) combined single limit for bodily 
injury and property damage. 
 



§ 2.5.3 The Architect may use umbrella or excess liability insurance to achieve the required coverage for 
Commercial General Liability and Automobile Liability, provided that such umbrella or excess insurance 
results in the same type of coverage as required for the individual policies and follows the form of the 
additional insured provisions as included in the underlying policies. 
 
§ 2.5.4 Workers’ Compensation as statutorily required and  Employers Liability with a policy limit of not 
less than Five Hundred Thousand Dollars ($500,000). 
 
§ 2.5.5  Professional  liability covering the Architect’s negligent acts, errors, and omissions in its 
performance of professional services with policy limits not less than Five Million Dollars ($5,000,000) 
per claim and in the aggregate. 
 
§ 2.5.6 The Architect shall ensure that all Consultants engaged by the Architect carry and maintain 
sufficient insurance that is appropriate to the project in the reasonable discretion of the Architect.  
Architect shall utilize all reasonable efforts to require its Consultants and Contractors to maintain 
professional liability insurance with policy limits of Five Million Dollars ($5,000,000) per claim and in 
the aggregate provided however nothing herein shall obligate Architect to incur additional costs to its 
Consultants or Contractors to obtain an increase in policy limits from Two Million Dollars ($2,000,000) 
to Five Million Dollars ($5,000,000). 
§ 2.5.7  Prior to commencing work under this Agreement, the Architect and Consultants shall submit 
acceptable proof of such insurance to the Owner and the provision requiring written notice to the Owner 
at least thirty (30) days prior to any cancellation, nonrenewal, or material modification of the policies.   
 
ARTICLE 3   SCOPE OF ARCHITECT’S BASIC SERVICES 
§ 3.1 The Architect’s Basic Services consist of those described in Article 3 and include usual and 
customary civil, structural, mechanical, and electrical engineering services as defined in Exhibit E. 
Services not set forth in this Article 3 are Additional Services.  
 
§ 3.1.1 The Architect shall manage the Architect’s services, consult with the Owner, research applicable 
design criteria, attend Project meetings, communicate with members of the Project team and report 
progress to the Owner.  
 
§ 3.1.2 The Architect shall coordinate its services with those services provided by the Owner and the 
Owner’s consultants. The Architect shall be entitled to rely on the accuracy and completeness of services 
and information furnished by the Owner and the Owner’s consultants. The Architect shall provide prompt 
written notice to the Owner if the Architect becomes aware of any error, omission or inconsistency in 
such services or information.   
 
§ 3.1.3 As soon as practicable after the date of this Agreement, the Architect shall submit to the Owner 
and the Program Manager a schedule of the Architect’s services for inclusion in the Project schedule. The 
schedule of the Architect’s services shall include design milestone dates, anticipated dates when cost 
estimates or design reviews may occur, and allowances for periods of time required (1) for the Owner’s 
review (2) for the performance of the Owner’s consultants, and (3) for approval of submissions by 
authorities having jurisdiction over the Project. 
 
§ 3.1.4 Upon the Owner’s reasonable request, the Architect shall submit information to the Program 
Manager and participate in developing and revising the Project schedule as it relates to the Architect’s 
services. 
 
§ 3.1.5 Once the Owner and the Architect agree to the time limits established by the Project schedule, the 
Owner and the Architect shall not exceed them, except for reasonable cause.  



 
§ 3.1.6 The Architect shall not be responsible for an Owner’s directive or substitution made without the 
Architect’s approval. 
 
§ 3.1.7 The Architect shall, at appropriate times, contact the governmental authorities required to approve 
the Construction Documents and the entities providing utility services to the Project. In designing the 
Project, the Architect shall respond to applicable design requirements imposed by such governmental 
authorities and by such entities providing utility services. 
 
§ 3.1.8 The Architect shall assist the Owner in connection with the Owner’s responsibility for filing 
documents required for the approval of governmental authorities having jurisdiction over the Project. 
 
§ 3.2 SCHEMATIC DESIGN PHASE SERVICES 
§ 3.2.1 The Architect shall review the program and other information furnished by the Owner, and shall 
review laws, codes, and regulations applicable to the Architect’s services.  
 
§ 3.2.2 The Architect shall prepare a preliminary evaluation of the Owner’s program, schedule, budget for 
the Cost of the Work, Project site, and the proposed procurement or delivery method and other Initial 
Information, each in terms of the other, to ascertain the requirements of the Project. The Architect shall 
notify the Owner of (1) any inconsistencies discovered in the information, and (2) other information or 
consulting services that may be reasonably needed for the Project. 
 
§ 3.2.3 The Architect shall present its preliminary evaluation to the Owner and shall discuss with the 
Owner alternative approaches to design and construction of the Project, including the feasibility of 
incorporating environmentally responsible design approaches. The Architect shall reach an understanding 
with the Owner regarding the requirements of the Project.  
 
§ 3.2.4 Based on the Project requirements agreed upon with the Owner, the Architect shall prepare and 
present for the Owner’s approval a preliminary design illustrating the scale and relationship of the Project 
components. 
 
§ 3.2.5 Based on the Owner’s approval of the preliminary design, the Architect shall prepare Schematic 
Design Documents for the Owner’s approval. The Schematic Design Documents shall consist of drawings 
and other documents including a site plan, if appropriate, and preliminary building plans, sections and 
elevations; and may include some combination of study models, perspective sketches, or digital 
modeling. Preliminary selections of major building systems and construction materials shall be noted on 
the drawings or described in writing. 
 
§ 3.2.5.1 The Architect shall consider environmentally responsible design alternatives, such as material 
choices and building orientation, together with other considerations based on program and aesthetics, in 
developing a design that is consistent with the Owner’s program, schedule and budget for the Cost of the 
Work. The Owner may obtain other environmentally responsible design services under Article 4. 
 
§ 3.2.5.2 The Architect shall consider the value of alternative materials, building systems and equipment, 
together with other considerations based on program and aesthetics in developing a design for the Project 
that is consistent with the Owner’s schedule and budget for the Cost of the Work.  
 
§ 3.2.6 The Architect shall submit the Schematic Design Documents to the Owner and the Construction 
Manager at Risk and Program Manager. The Architect shall meet with the Construction Manager at Risk 
and Program Manager to review the Schematic Design Documents.  
 



§ 3.2.7 Upon receipt of the Program Manager’s estimate at the conclusion of the Schematic Design Phase, 
the Architect shall take action as required under Section 6.4, and request the Owner’s approval of the 
Schematic Design Documents. If revisions to the Schematic Design Documents are required to comply 
with the Owner’s budget for the Cost of the Work at the conclusion of the Schematic Design Phase, the 
Architect shall incorporate the required revisions in the Design Development Phase. 
 
§ 3.3 DESIGN DEVELOPMENT PHASE SERVICES 
§ 3.3.1 Based on the Owner’s approval of the Schematic Design Documents, and on the Owner’s 
authorization of any adjustments in the Project requirements and the budget for the Cost of the Work 
pursuant to Section 5.3, the Architect shall prepare Design Development Documents for the Owner’s 
approval. The Design Development Documents shall illustrate and describe the development of the 
approved Schematic Design Documents and shall consist of drawings and other documents including 
plans, sections, elevations, typical construction details, and diagrammatic layouts of building systems to 
fix and describe the size and character of the Project as to architectural, structural, mechanical and 
electrical systems, and such other elements as may be appropriate. The Design Development Documents 
shall also include outline specifications that identify major materials and systems and establish in general 
their quality levels. 
 
§ 3.3.2 Prior to the conclusion of the Design Development Phase, the Architect shall submit the Design 
Development documents to the Owner and the Program Manager and Construction Manager at Risk. The 
Architect shall meet with the Program Manager and Construction Manager at Risk to review the Design 
Development Documents.  
 
§ 3.3.3 Upon receipt of the Program Manager’s estimate at the conclusion of the Design Development 
Phase, the Architect shall take action as required under Sections 6.5 and 6.6 and request the Owner’s 
approval of the Design Development Documents. 
 
§ 3.4 CONSTRUCTION DOCUMENTS PHASE SERVICES 
§ 3.4.1 Based on the Owner’s approval of the Design Development Documents, and on the Owner’s 
authorization of any adjustments in the Project requirements and the budget for the Cost of the Work, the 
Architect shall prepare Construction Documents for the Owner’s approval. The Construction Documents 
shall illustrate and describe the further development of the approved Design Development Documents and 
shall consist of Drawings and Specifications setting forth in detail the quality levels of materials and 
systems and other requirements for the construction of the Work. The Owner and Architect acknowledge 
that in order to construct the Work the Construction Manager at Risk will provide additional information, 
including Shop Drawings, Product Data, Samples and other similar submittals, which the Architect shall 
review in accordance with Section 3.6.4.  
 
§ 3.4.2 The Architect shall incorporate into the Construction Documents the design requirements of 
governmental authorities having jurisdiction over the Project.  
 
§ 3.4.3 During the development of the Construction Documents, the Architect shall, if requested, assist 
the Owner in the development and preparation of (1) bidding and procurement information that describes 
the time, place and conditions of bidding, including bidding or proposal forms; (2) the form of agreement 
between the Owner and Contractor; and (3) the Conditions of the Contract for Construction (General, 
Supplementary and other Conditions).  The Architect shall also compile a project manual that includes the 
Conditions of the Contract for Construction and Specifications and may include bidding requirements and 
sample forms. 
 
§ 3.4.4 Prior to the conclusion of the Construction Documents Phase, the Architect shall submit the 
Construction Documents to the Owner and the Program Manager and Construction Manager at Risk. The 



Architect shall meet with the Program Manager and Construction Manager at Risk to review the 
Construction Documents.  
 
§ 3.4.5  Upon receipt of the Program Manager’s estimate at the conclusion of the Construction Documents 
Phase, the Architect shall take action as required under Section 6.7 and request the Owner’s approval of 
the Construction Documents.  
 
§ 3.5 BIDDING OR NEGOTIATION PHASE SERVICES 
§ 3.5.1 GENERAL 
The Architect shall assist the Owner and Construction Manager at Risk in establishing a list of 
prospective contractors. Following the Owner’s approval of the Construction Documents, the Architect 
shall assist the Owner and Construction Manager at Risk in (1) obtaining either competitive bids; (2) 
confirming responsiveness of bids or proposals; (3) determining the successful bid or proposal, if any; 
and, (4) awarding and preparing contracts for construction.  
 
§ 3.5.2 COMPETITIVE BIDDING 
§ 3.5.2.1 Bidding Documents shall consist of bidding requirements and proposed Contract Documents.  
 
§ 3.5.2.2 The Architect shall, if requested by Owner, assist the Construction Manager at Risk in bidding 
the Project by 
 
 1. facilitating the reproduction of Bidding Documents for distribution to prospective  
  bidders, 
 2. participating in a pre-bid conference for prospective bidders, if any, and  
 3. preparing responses to questions from prospective bidders and providing clarifications  
  and interpretations of the Bidding Documents in the form of addenda. 
 
 
 
§ 3.5.2.3 The Architect shall consider requests for substitutions, if the Bidding Documents permit 
substitutions, and shall prepare and distribute addenda identifying approved substitutions to all 
prospective bidders.  
 
§ 3.5.3 NEGOTIATED PROPOSALS 
§ 3.5.3.1 Proposal Documents shall consist of proposal requirements and proposed Contract Documetns. 
 
§ 3.5.3.2 The Architect shall, if requested by Owner, assist the Construction Manager at Risk inobtaining 
proposals by  
 
 1. facilitating the reproduction of Proposal Documents for distribution to prospectice 
contractors, and requesting their return upon completion of the negotiation process; 
 2. participating in selection interviews with prospective contractors; and  
 3. participating in negotiations with prospective contractors. 
 
3.5.3.3 The Architect shall consider requests for substitutions, if the Proposal Documents permit 
substitutions, and shall prepare and distribute addenda identifying approved substitutions to all 
prospective contractors. 
 



§ 3.6 CONSTRUCTION PHASE SERVICES 
§ 3.6.1 GENERAL 
§ 3.6.1.1 The Architect shall provide administration of the Contract between the Owner and the 
Construction Manager at Risk as set forth below and in AIA Document A201™–2007, General 
Conditions of the Contract for Construction. If the Owner and Construction Manager at Risk modify AIA 
Document A201–2007, those modifications shall not affect the Architect’s services under this Agreement 
unless the Owner and the Architect amend this Agreement. 
 
§ 3.6.1.2 The Architect shall advise and consult with the Owner and Program Manager during the 
Construction Phase Services. The Architect shall have authority to act on behalf of the Program Manager 
only to the extent provided in this Agreement. The Architect shall not have control over, charge of, or 
responsibility for the construction means, methods, techniques, sequences or procedures, or for safety 
precautions and programs in connection with the Work, nor shall the Architect be responsible for the 
Construction Manager at Risk’s failure to perform the Work in accordance with the requirements of the 
Contract Documents. The Architect shall be responsible for the Architect’s negligent acts or omissions, 
but shall not have control over or charge of, and shall not be responsible for, acts or omissions of the 
Construction Manager at Risk or of any other persons or entities performing portions of the Work. 
 
§ 3.6.1.3 Subject to Section 4.3, the Architect’s responsibility to provide Construction Phase Services 
commences with the award of the Contract for Construction and terminates on the date the Architect 
issues the final Certificate for Payment.  
 
§ 3.6.2 EVALUATIONS OF THE WORK 
§ 3.6.2.1 The Architect shall visit the site at intervals appropriate to the stage of construction, or as 
otherwise required in Section 4.3.3, to become generally familiar with the progress and quality of the 
portion of the Work completed, and to determine, in general, if the Work observed is being performed in 
a manner indicating that the Work, when fully completed, will be in accordance with the Contract 
Documents. However, the Architect shall not be required to make exhaustive or continuous on-site 
inspections to check the quality or quantity of the Work. On the basis of the site visits, the Architect shall 
keep the Owner/Program Manager reasonably informed about the observable progress and quality of the 
portion of the Work completed, and report to the Owner/Program Manager (1) known deviations from the 
Contract Documents and from the most recent construction schedule, and (2) defects and deficiencies 
observed in the Work.  
 
§ 3.6.2.2 The Architect shall advise the Owner/Program Manager in writing, regarding a recommendation 
of rejection of Work that does not conform to the Contract Documents. Whenever the Architect considers 
it necessary or advisable, the Architect shall have the authority to require inspection or testing of the 
Work in accordance with the provisions of the Contract Documents, whether or not such Work is 
fabricated, installed or completed. However, neither this authority of the Architect nor a decision made in 
good faith either to exercise or not to exercise such authority shall give rise to a duty or responsibility of 
the Architect to the Contractor, Subcontractors, material and equipment suppliers, their agents or 
employees or other persons or entities performing portions of the Work. 
 
§ 3.6.2.3 The Architect shall act as the Owner’s representative in interpreting the requirements of the 
Contract Documents  and in judging the performance of the Construction Manager at Risk thereunder. 
The Architect’s response to such requests shall be made in writing within any time limits agreed upon or 
otherwise with reasonable promptness. 
 
§ 3.6.2.4 In any dispute between the Owner/Program Manager and Construction Manager at Risk, the 
Architect shall, upon request by Owner/Program Manager, advise the Owner/Program Manager on issues 
concerning performance under the Contract Documents. Architect may decide any such performance 



issue solely on matters of aesthetic effect consistent with the intent expressed in the Contract Documents. 
Prior to rendering such services, the Owner/Program Manager and Architect shall mutually determine if 
such constitute Additional Services subject to the provisions of Article 4. 
 
§ 3.6.3 CERTIFICATES FOR PAYMENT TO CONTRACTOR   
§ 3.6.3.1 The Architect shall, if requested by Owner, review and certify the amounts due the Construction 
Manager at Risk and shall issue certificates in such amounts. The Architect’s certification for payment 
shall constitute a representation to the Owner/Program Manager, based on the Architect’s evaluation of 
the Work as provided in Section 3.6.2 and on the data comprising the Construction Manager at Risk’s 
Application for Payment, that, to the best of the Architect’s knowledge, information and belief, the Work 
has progressed to the point indicated and that the quality of the Work is in accordance with the Contract 
Documents. The foregoing representations are subject (1) to an evaluation of the Work for conformance 
with the Contract Documents upon Substantial Completion, (2) to results of subsequent tests and 
inspections, (3) to correction of minor deviations from the Contract Documents prior to completion, and 
(4) to specific qualifications expressed by the Architect. 
 
§ 3.6.3.2 The issuance of a Certificate for Payment shall not be a representation that the Architect has (1) 
made exhaustive or continuous on-site inspections to check the quality or quantity of the Work, (2) 
reviewed construction means, methods, techniques, sequences or procedures, (3) reviewed copies of 
requisitions received from Subcontractors and material suppliers and other data requested by the 
Owner/Program Manager to substantiate the Construction Manager at Risk’s right to payment, or (4) 
ascertained how or for what purpose the Construction Manager at Risk has used money previously paid 
on account of the Contract Sum. 
 
§ 3.6.3.3 The Architect shall, if requested, maintain a record of the Applications and Certificates for 
Payment. 
 
§ 3.6.4 SUBMITTALS 
§ 3.6.4.1 The Architect shall review the Construction Manager at Risk submittal schedule and shall not 
unreasonably delay or withhold approval. The Architect’s action in reviewing submittals shall be taken in 
accordance with the approved submittal schedule or, in the absence of an approved submittal schedule, 
with reasonable promptness while allowing sufficient time in the Architect’s professional judgment to 
permit adequate review. 
 
§ 3.6.4.2 In accordance with the Architect-approved submittal schedule, the Architect shall review and 
approve or take other appropriate action upon the Construction Manager at Risk submittals such as Shop 
Drawings, Product Data and Samples, but only for the limited purpose of checking for conformance with 
information given and the design concept expressed in the Contract Documents. Review of such 
submittals is not for the purpose of determining the accuracy and completeness of other information such 
as dimensions, quantities, and installation or performance of equipment or systems, which are the 
Construction Manager at Risk’s responsibility. The Architect’s review shall not constitute approval of 
safety precautions or, unless otherwise specifically stated by the Architect, of any construction means, 
methods, techniques, sequences or procedures. The Architect’s approval of a specific item shall not 
indicate approval of an assembly of which the item is a component.  
 
§ 3.6.4.3 If the Contract Documents specifically require the Construction Manager at Risk to provide 
professional design services or certifications by a design professional related to systems, materials or 
equipment, the Architect shall specify the appropriate performance and design criteria that such services 
must satisfy. The Architect shall review shop drawings and other submittals related to the Work designed 
or certified by the design professional retained by the Construction Manager at Risk that bear such 
professional’s seal and signature when submitted to the Architect. The Architect shall be entitled to rely 



upon the adequacy, accuracy and completeness of the services, certifications and approvals performed or 
provided by such design professionals.  
 
§ 3.6.4.4 Subject to the provisions of Section 4.3, the Architect shall review and respond to requests for 
information about the Contract Documents. The Architect shall set forth in the Contract Documents the 
requirements for requests for information. Requests for information shall include, at a minimum, a 
detailed written statement that indicates the specific Drawings or Specifications in need of clarification 
and the nature of the clarification requested. The Architect’s response to such requests shall be made in 
writing within any time limits agreed upon or otherwise with reasonable promptness. If appropriate, the 
Architect shall prepare and issue supplemental Drawings and Specifications in response to requests for 
information.  
 
§ 3.6.4.5 The Architect shall maintain a record of submittals and copies of submittals supplied by the 
Construction Manager at Risk in accordance with the requirements of the Contract Documents. 
 
§ 3.6.5 CHANGES IN THE WORK 
§ 3.6.5.1 The Architect may authorize minor changes in the Work that are consistent with the intent of the 
Contract Documents and do not involve an adjustment in the Guaranteed Maximum Price or an extension 
of the Contract Time. Subject to the provisions of Section 4.3, the Architect shall prepare Change Orders 
and Construction Change Directives for the Owner’s/Program Manager’s approval and execution in 
accordance with the Contract Documents.  
 
§ 3.6.5.2 The Architect shall maintain records relative to changes in the Work. 
 
§ 3.6.6 PROJECT COMPLETION 
§ 3.6.6.1 The Architect shall conduct inspections to determine the date or dates of Substantial Completion 
and the date of final completion; issue Certificates of Substantial Completion; receive from the 
Construction Manager at Risk and forward to the Owner/Program Manager, for the Owner’s/Program 
Manager’s review and records, written warranties and related documents required by the Contract 
Documents and assembled by the Construction Manager at Risk; and issue a final Certificate for Payment 
based upon a final inspection indicating the Work complies with the requirements of the Contract 
Documents. 
 
§ 3.6.6.2 The Architect’s inspections shall be conducted with the Owner/Program Manager to check 
conformance of the Work with the requirements of the Contract Documents and to verify the accuracy 
and completeness of the list submitted by the Construction Manager at Risk of Work to be completed or 
corrected.  
 
§ 3.6.6.3 When the Work is found to be substantially complete, the Architect shall inform the 
Owner/Program Manager about the balance of the amount remaining to be paid the Construction Manager 
at Risk, including the amount to be retained by the Owner under the agreement with the Construction 
Manager at Risk, if any, for final completion or correction of the Work. 
 
§ 3.6.6.4 The Architect shall forward to the Owner/Program Manager the following information received 
from the Construction Manager at Risk: (1) consent of surety or sureties, if any, to reduction in or partial 
release of retainage or the making of final payment; (2) affidavits, receipts, releases and waivers of liens 
or bonds indemnifying the Owner against liens; and (3) any other documentation required of the 
Construction Manager at Risk under the Contract Documents. 
 



§ 3.6.6.5 Upon request of the Owner/Program Manager, and prior to the expiration of one year from the 
date of Substantial Completion, the Architect shall, without additional compensation, conduct a meeting 
with the Owner/Program Manager to review the facility operations and performance. 
 
ARTICLE 4   ADDITIONAL SPECIALTY CONSULTANT SERVICES 
§ 4.1 Additional Specialty Consultant Services listed below, except as otherwise noted, are not included in 
Basic Services but may be required for the Project. The Architect shall provide the listed Additional 
Specialty Services only if specifically designated in the table below as the Architect’s responsibility, and 
the Owner shall compensate the Architect as provided in Section 11.4.  
(Designate the Additional Specialty Services the Architect shall provide in the second column of the table 
below. In the third column indicate whether the service description is located in Section 4.2 or in an 
attached exhibit. If in an exhibit, identify the exhibit.) 
 

Table in 4.1 – No Revisions 
 

§ 4.2 Insert a description of each Additional Specialty Consultant Service designated in Section 4.1 as the 
Architect’s responsibility, if not further described in an exhibit attached to this document. 
 
The scope of work and description of additional specialty consultant services shall be determined by the 
Owner and Architect prior to solicitation and negotiation of the specialty consultant agreements. 
 
§ 4.3 Additional Specialty Consultant Services may be provided after execution of this Agreement, 
without invalidating the Agreement. Except for services required due to the fault of the Architect, any 
Additional Specialty Consultant Services provided by Architect in accordance with this Section 4.3 shall 
entitle the Architect to compensation pursuant to Section 11.3 and an appropriate adjustment in the 
Architect’s schedule.  
 
§ 4.3.1 Upon recognizing the need to perform the following Additional Specialty Consultant Services, the 
Architect shall notify the Owner with reasonable promptness and explain the facts and circumstances 
giving rise to the need. The Architect shall not proceed to provide the following services until the 
Architect receives the Owner’s written authorization:  

.1 Services necessitated by a change in the Initial Information, previous instructions or 
approvals given by the Owner, or a material change in the Project including, but not limited 
to, size, quality, complexity, the Owner’s schedule or budget for Cost of the Work, or 
procurement or delivery method, or bid packages in addition to those listed in Section 1.1.6;  

.2 Services necessitated by the Owner’s request for extensive environmentally responsible 
design alternatives, such as unique system designs, in-depth material research, energy 
modeling, or LEED® certification; 

.3 Changing or editing previously prepared Instruments of Service necessitated by the 
enactment or revision of codes, laws or regulations or official interpretations; 

.4 Services necessitated by decisions of the Owner not rendered in a timely manner or any 
other failure of performance on the part of the Owner or the Owner’s consultants or 
contractors; 

.5 Preparing digital data for transmission to the Owner’s consultants and contractors, or to 
other Owner authorized recipients;  

.6 Preparation of design and documentation for alternate bid or proposal requests proposed by 
the Owner;  

.7 Preparation for, and attendance at, a public presentation, meeting or hearing; 

.8 Preparation for, and attendance at a dispute resolution proceeding or legal proceeding, 
except where the Architect is party thereto; 

.9 Evaluation of the qualifications of bidders or persons providing proposals; 



.10 Consultation concerning replacement of Work resulting from fire or other cause during 
construction;  

.11 Assistance to the Initial Decision Maker, if other than the Architect. 

.12 Changes required in the Instruments of Service to reduce the cost of the Project where the 
Owner has provided Value Engineering; 

.13 Providing services made necessary by the default or termination of Construction Manager at 
Risk, by defects or deficiencies in the construction of the Project or by the failure of the 
Owner, any contractor or others performing services or Work in connection with the Project; 

 or 
.14 Providing services in connection with building commissioning.   

 
§ 4.3.2 To avoid delay in the Construction Phase, the Architect shall provide the following Additional 
Specialty Consultant Services, notify the Owner/Program Manager with reasonable promptness, and 
explain the facts and circumstances giving rise to the need. If the Owner subsequently determines that all 
or parts of those services are not required, the Owner shall give prompt written notice to the Architect 
through the Program Manager, and the Owner shall have no further obligation to compensate the 
Architect for those services:  

.1 Reviewing a Construction Manager at Risk’s submittal out of sequence from the submittal 
schedule agreed to by the Architect; 

.2 Responding to the Construction Manager at Risk’s requests for information that are not 
prepared in accordance with the Contract Documents or where such information is available 
to the Construction Manager at Risk from a careful study and comparison of the Contract 
Documents, field conditions, other Owner-provided information, Construction Manager at 
Risk-prepared coordination drawings, or prior Project correspondence or documentation; 

.3 Preparing Change Orders, and Construction Change Directives that require evaluation of 
Construction Manager at Risk’s proposals and supporting data, or the preparation or 
revision of Instruments of Service; 

.4 Evaluating an extensive number of Claims as the Initial Decision Maker; 

.5 Evaluating substitutions proposed by the Owner or Construction Manager at Risk and 
making subsequent revisions to Instruments of Service resulting therefrom; or 

.6 To the extent the Architect’s Basic Services are affected, providing Construction Phase 
Services 60 days after (1) the date of Substantial Completion of the Work or (2) the 
anticipated date of Substantial Completion identified in Initial Information, whichever is 
earlier. 

.7 Services as may be requested by the Owner in connection with the failure of performance of 
Owner’s consultants and contractors, including insolvency. 

 
 
§ 4.3.3 The Architect shall provide Construction Phase Services exceeding the limits set forth below as 
Additional Specialty Consultant Services. When the limits below are reached, the Architect shall notify 
the Owner: 

.1 Two (2) reviews of each Shop Drawing, Product Data item, sample and similar submittals of 
the Contractor 

.2 One (1) onsite project representative of the Architect  

.3 One (1) inspection for any portion of the Work to determine whether such portion of the 
Work is substantially complete in accordance with the requirements of the Contract 
Documents 

.4 One (1) inspection for any portion of the Work to determine final completion 
 



§ 4.3.4 If the services covered by this Agreement have not been completed by October 31, 2013, through 
no fault of the Architect, extension of the Architect’s services beyond that time shall be compensated as 
Additional Services.  
 
ARTICLE 5   OWNER’S RESPONSIBILITIES 
§ 5.1 Unless otherwise provided for under this Agreement, the Owner shall provide information in a 
timely manner regarding requirements for and limitations on the Project, including a written program 
which shall set forth the Owner’s objectives, schedule, constraints and criteria, including space 
requirements and relationships, flexibility, expandability, special equipment, systems and site 
requirements. Within 15 days after receipt of a written request from the Architect, the Owner shall furnish 
the requested information as necessary and relevant for the Architect to evaluate, give notice of or enforce 
lien rights.  
 
§ 5.2 The Owner shall furnish the services of a Program Manager that shall be responsible for creating the 
overall Project schedule. The Owner shall adjust the Project schedule, if necessary, as the Project 
proceeds. 
 
§ 5.3 The Owner shall establish and periodically update the Owner’s budget for the Project, including (1) 
the budget for the Cost of the Work as defined in Section 6.1; (2) the Owner’s other costs; and, (3) 
reasonable contingencies related to all of these costs. The Owner shall furnish the services of a Program 
Manager that shall be responsible for preparing all estimates of the Cost of the Work. If the Owner 
significantly increases or decreases the Owner’s budget for the Cost of the Work, the Owner shall notify 
the Architect. The Owner and the Architect shall thereafter agree to a corresponding change in the budget 
for the Cost of the Work or in the Project’s scope and quality. 
 
§ 5.3.1 The Owner acknowledges that accelerated, phased or fast-track scheduling provides a benefit, but 
also carries with it associated risks. Such risks include the Owner incurring costs for the Architect to 
coordinate and redesign portions of the Project affected by procuring or installing elements of the Project 
prior to the completion of all relevant Construction Documents, and costs for the Contractor to remove 
and replace previously installed Work. If the Owner selects accelerated, phased or fast-track scheduling, 
the Owner agrees to include in the budget for the Project sufficient contingencies to cover such costs.  
 
§ 5.4 The Owner shall identify a representative authorized to act on the Owner’s behalf with respect to the 
Project. The Owner shall render decisions and approve the Architect’s submittals in a timely manner in 
order to avoid unreasonable delay in the orderly and sequential progress of the Architect’s services. 
 
§ 5.5 The Owner shall furnish surveys to describe physical characteristics, legal limitations and utility 
locations for the site of the Project, and a written legal description of the site. The surveys and legal 
information shall include, as applicable, grades and lines of streets, alleys, pavements and adjoining 
property and structures; designated wetlands; adjacent drainage; rights-of-way, restrictions, easements, 
encroachments, zoning, deed restrictions, boundaries and contours of the site; locations, dimensions and 
necessary data with respect to existing buildings, other improvements and trees; and information 
concerning available utility services and lines, both public and private, above and below grade, including 
inverts and depths. All the information on the survey shall be referenced to a Project benchmark. 
 
§ 5.6 The Owner shall furnish services of geotechnical engineers, which may include but are not limited to 
test borings, test pits, determinations of soil bearing values, percolation tests, evaluations of hazardous 
materials, seismic evaluation, ground corrosion tests and resistivity tests, including necessary operations 
for anticipating subsoil conditions, with written reports and appropriate recommendations. 
 



§ 5.7 The Owner shall coordinate the services of its own consultants with those services provided by the 
Architect. Upon the Architect’s request, the Owner shall furnish copies of the scope of services in the 
contracts between the Owner and the Owner’s consultants. The Owner shall furnish the services of 
consultants other than those designated in this Agreement, or authorize the Architect to furnish them as an 
Additional Service, when the Architect requests such services and demonstrates that they are reasonably 
required by the scope of the Project. The Owner shall require that its consultants maintain professional 
liability insurance and other liability insurance as appropriate to the services provided. 
 
§ 5.8 The Owner shall furnish tests, inspections and reports required by law or the Contract Documents, 
such as structural, mechanical, and chemical tests, tests for air and water pollution, and tests for hazardous 
materials. 
 
§ 5.9 The Owner shall furnish all legal, insurance and accounting services, including auditing services, 
that may be reasonably necessary at any time for the Project to meet the Owner’s needs and interests.  
 
§ 5.10 The Owner shall provide prompt written notice to the Architect if the Owner becomes aware of any 
fault or defect in the Project, including errors, omissions or inconsistencies in the Architect’s Instruments 
of Service. 
 
§ 5.11 Except as otherwise provided in this Agreement, or when direct communications have been 
specially authorized, the Owner shall endeavor to communicate with the Construction Manager at Risk 
and the Architect’s consultants through the Architect about matters arising out of or relating to the 
Contract Documents. The Owner shall promptly notify the Architect of any direct communications that 
may affect the Architect’s services.  
 
§ 5.12 Before accepting the Construction Manager at Risk’s guaranteed maximum price (GMP) and 
giving the Construction Manager at Risk Notice to Proceed with the Construction Phase of Contract, the 
Owner shall coordinate the Architect’s duties and responsibilities set forth in the Contract for 
Construction with the Architect’s services set forth in this Agreement. The Owner shall provide the 
Architect a copy of the executed agreement between the Owner and Construction Manager at Risk, 
including the General Conditions of the Contract for Construction.  
 
§ 5.13 The Owner shall provide the Architect access to the Project site prior to commencement of the 
Work and shall obligate the Construction Manager at Risk to provide the Architect access to the Work 
wherever it is in preparation or progress. 
 
ARTICLE 6   COST OF THE WORK 
§ 6.1 For purposes of this Agreement, the Cost of the Work (Guaranteed Maximum Price) shall be the 
total cost to the Owner to construct all elements of the Project designed or specified by the Architect and 
shall include Construction Manager at Risk’s general conditions costs, overhead and profit. The Cost of 
the Work does not include the compensation of the Architect, the costs of the land, rights-of-way, 
financing, contingencies for changes in the Work or other costs that are the responsibility of the Owner. 
 
§ 6.2 The Owner’s budget (see Exhibit B - Project Budget) for the Cost of the Work is provided in Initial 
Information, and may be adjusted throughout the Project as required under Sections 5.3 and 6.4. 
Evaluations of the Owner’s budget for the Cost of the Work represent the Architect’s judgment as a 
design professional.  
 
§ 6.3 The Owner shall require the Program Manager to include appropriate contingencies for design, 
bidding or negotiating, price escalation, and market conditions in estimates of the Cost of the Work, 
including a five percent (5%) design and construction contingency as defined in Paragraph 12.1.1. The 



Architect shall be entitled to rely on the accuracy and completeness of estimates of the Cost of the Work 
the Program Manager prepares as the Architect progresses with its Basic Services. The Architect shall 
prepare, as an Additional Service, revisions to the Drawings, Specifications or other documents required 
due to the Program Manager’s inaccuracies or incompleteness in preparing cost estimates. The Architect 
may review the Program Manager’s estimates solely for the Architect’s guidance in completion of its 
services, however, the Architect shall report to the Owner any material inaccuracies and inconsistencies 
noted during any such review.  
 
§ 6.4 If, prior to the conclusion of the Design Development Phase, the Program Manager’s estimate of the 
Cost of the Work exceeds the Owner’s budget for the Cost of the Work, the Architect, in consultation 
with the Program Manager, shall make appropriate recommendations to the Owner to adjust the Project’s 
size, quality or budget, and the Owner shall cooperate with the Architect in making such adjustments. 
 
§ 6.5 If the estimate of the Cost of the Work at the conclusion of the Design Development Phase exceeds 
the Owner’s budget for the Cost of the Work, the Owner shall 
 

.1 give written approval of an increase in the budget for the Cost of the Work; 

.2 in consultation with the Architect, revise the Project program, scope, or quality as required 
to reduce the Cost of the Work; or 

.3 implement any other mutually acceptable alternative. 
 
§ 6.6 If the Owner chooses to proceed under Section 6.5.2, the Architect, without additional 
compensation, shall incorporate the required modifications in the Construction Documents Phase as 
necessary to comply with the Owner’s budget for the Cost of the Work at the conclusion of the Design 
Development Phase Services, or the budget as adjusted under Section 6.5.1. The Architect’s modification 
of the Construction Documents shall be the limit of the Architect’s responsibility as a Basic Service under 
this Article 6. 
 
§ 6.7 After incorporation of modifications under Section 6.6, the Architect shall make any required 
revisions to the Drawings, Specifications or other documents necessitated by subsequent cost estimates 
that exceed the Owner’s budget for the Cost of the Work, except when the excess is due to changes 
initiated by the Architect in scope, basic systems, or the kinds and quality of materials, finishes or 
equipment. 
 
ARTICLE 7   COPYRIGHTS AND LICENSES 
§ 7.1 The Architect and the Owner warrant that in transmitting Instruments of Service, or any other 
information, the transmitting party is the copyright owner of such information or has permission from the 
copyright owner to transmit such information for its use on the Project. If the Owner and Architect intend 
to transmit Instruments of Service or any other information or documentation in digital form, they shall 
endeavor to establish necessary protocols governing such transmissions. 
 
§ 7.2 Ownership, not including the copyright, of Architect’s  and Architect’s Consultant’s Instruments of 
Service, including Drawings, Specifications, and other deliverables, shall become the property of the 
Owner as soon as payment for the same has been completed.  The Architect may retain copies of all 
information for its own records and use subject to Owner’s approval which will not be unreasonably 
withheld.  It is mutually agreed that these documents are to be used by the Owner solely in connection 
with this Project.  In the event the Owner elects to use portions of or all of the information contained in 
the documents prepared for this Project, for any purpose other than the specific purpose for which they 
were prepared, the Owner agrees to hold harmless and indemnify the Architect for an against any and all 
liability, including cost of defense, in any manner whatsoever arising out of the utilization of such 
information.  



 
ARTICLE 8   CLAIMS AND DISPUTES 
§ 8.1 GENERAL 
§ 8.1.1 The Owner and Architect shall commence all claims and causes of action, whether in contract, tort, 
or otherwise, against the other arising out of or related to this Agreement in accordance with the 
requirements of the method of binding dispute resolution selected in this Agreement within the period 
specified by applicable law, but in any case not more than 10 years after the date of Substantial 
Completion of the Work. The Owner and Architect waive all claims and causes of action not commenced 
in accordance with this Section 8.1.1. 
 
§ 8.1.2 To the extent damages are covered by property insurance, the Owner and Architect waive all rights 
against each other and against the Construction Manager at Risk, consultants, agents and employees of 
the other for damages, except such rights as they may have to the proceeds of such insurance as set forth 
in AIA Document A201–2007, General Conditions of the Contract for Construction. The Owner or the 
Architect, as appropriate, shall require of the Construction Manager at Risk, consultants, agents and 
employees of any of them similar waivers in favor of the other parties enumerated herein.  Owner agrees 
that the Architect will be named as an additional insured under the Commercial General Liability 
Insurance obtained by the Construction Manager at Risk for the Project.   
 
§ 8.1.3  The Architect shall and shall cause Architect’s consultants  to indemnify and hold Owner and its 
officers, employees and successors, harmless from and against all, damages, losses, and judgments, 
including reasonable attorney’s fees and expenses to the extent they arise from Architect’s and/or 
Architect’s consultants’ negligent acts, errors or omissions in the performance of any services performed 
by Architect or Architect’s consultants under this Agreement and for patent, copyright or trademark 
infringement attributable to Architect’s services under this Agreement.  Notwithstanding the above, 
Owner agrees that, to the fullest extent permitted by law, no shareholder, officer, director, partner, 
principal or employee of Architect shall have personal liability under this Indemnification provision, 
under any provision of the Agreement, except for gross negligence or intentional acts of misconduct. 
 
Owner assumes liability for and agrees to indemnify, and hold Architect, its consultants, and their 
respective officers, directors, shareholders, partners, principals, employees and successors harmless from 
and against all damages, losses and judgments, including reasonable attorney’s fees and expenses, to the 
extent they arise from negligent acts, errors or omissions of Owner, its agents, employees, consultants, 
contractors or Construction Manager at Risk (collectively for this indemnity "Owner Entity").     
 
§ 8.1.4 The Architect and Owner waive consequential damages for claims, disputes or other matters in 
question arising out of or relating to this Agreement. This mutual waiver is applicable, without limitation, 
to all consequential damages due to either party’s termination of this Agreement, except as specifically 
provided in Section 9.7.   
 
§ 8.1.5 Direct Negotiation, as defined below, will be the initial process utilized by the parties to resolve 
Claims and disputes or other matters arising out of this Agreement. 
 
Either the Owner or the Architect may make a request for Direct Negotiation as an initial attempt to 
resolve any claim, dispute, or other matter arising out of this Agreement. 
 
Direct Negotiation Representatives of the parties shall be the Owner’s Designated Representative, as 
defined in Section 1.1.8 and the Architect’s Designated Representative, as defined in Section 2.3. 
 
Direct Negotiation will take place at the project worksite or at a location as agreed to by Owner’s and 
Architect’s Designated Representatives. 



 
Each party shall document results of the Direct Negotiation, and these documents shall be exchanged 
between the parties. 
Rick-If direct negotiations fail since the City has eliminated the obligation to mediate assume that 
litigation is next?  DLR would prefer to still have the mediation step as part of the dispute resolution 
process. 
 
§ 8.2 MEDIATION 
§ 8.2.1 Any claim, dispute or other matter in question arising out of or related to this Agreement shall be 
subject to mediation as a condition precedent to binding dispute resolution. If such matter relates to or is 
the subject of a lien arising out of the Architect’s services, the Architect may proceed in accordance with 
applicable law to comply with the lien notice or filing deadlines prior to resolution of the matter by 
mediation or by binding dispute resolution. 
 
§ 8.2.2 The Owner and Architect shall endeavor to resolve claims, disputes and other matters in question 
between them by mediation which, unless the parties mutually agree otherwise, shall be administered by 
the American Arbitration Association in accordance with its Construction Industry Mediation Procedures 
in effect on the date of the Agreement. A request for mediation shall be made in writing, delivered to the 
other party to the Agreement, and filed with the person or entity administering the mediation. The request 
may be made concurrently with the filing of a complaint or other appropriate demand for binding dispute 
resolution but, in such event, mediation shall proceed in advance of binding dispute resolution 
proceedings, which shall be stayed pending mediation for a period of 60 days from the date of filing, 
unless stayed for a longer period by agreement of the parties or court order. If an arbitration proceeding is 
stayed pursuant to this section, the parties may nonetheless proceed to the selection of the arbitrator(s) 
and agree upon a schedule for later proceedings. 
 
§ 8.2.3 The parties shall share the mediator’s fee and any filing fees equally. The mediation shall be held 
in the place where the Project is located, unless another location is mutually agreed upon. Agreements 
reached in mediation shall be enforceable as settlement agreements in any court having jurisdiction 
thereof. 
 
§ 8.2.4 If the parties do not resolve a dispute through direct negotiation and/or mediation pursuant to this 
Section 8.2, the method of binding dispute resolution shall be the following:  
(Check the appropriate box. If the Owner and Architect do not select a method of binding dispute 
resolution below, or do not subsequently agree in writing to a binding dispute resolution method other 
than litigation, the dispute will be resolved in a court of competent jurisdiction.) 
 

[«  » Arbitration pursuant to Section 8.3 of this Agreement 
 
[« X » Litigation in a court of competent jurisdiction 
 
[«  »] Other (Specify) 

 
 

 
ARTICLE 9   TERMINATION OR SUSPENSION 
§ 9.1 If the Owner fails to make payments to the Architect in accordance with this Agreement, such failure 
shall be considered substantial nonperformance and cause for termination or, at the Architect’s option, 
cause for suspension of performance of services under this Agreement. If the Architect elects to suspend 
services, the Architect shall give seven days’ written notice to the Owner before suspending services. In 
the event of a suspension of services, the Architect shall have no liability to the Owner for delay or 



damage caused the Owner because of such suspension of services. Before resuming services, the 
Architect shall be paid all sums due prior to suspension and any expenses incurred in the interruption and 
resumption of the Architect’s services. The Architect’s fees for the remaining services and the time 
schedules shall be equitably adjusted. 
 
§ 9.2 If the Owner suspends the Project, the Architect shall be compensated for services performed prior 
to notice of such suspension. If the Project is resumed after more than thirty (30) days of suspension, the 
Architect shall be compensated for expenses incurred in the interruption and resumption of the Architect’s 
services and the Architect’s fees for the remaining services and the time schedules shall be equitably 
adjusted. 
 
§ 9.3 If the Owner suspends the Project for more than 90 cumulative days for reasons other than the fault 
of the Architect, the Architect may terminate this Agreement by giving not less than seven days’ written 
notice.  
 
§ 9.4 Either party may terminate this Agreement upon not less than seven days’ written notice should the 
other party fail substantially to perform in accordance with the terms of this Agreement through no fault 
of the party initiating the termination. 
 
§ 9.5 The Owner may terminate this Agreement upon not less than seven days’ written notice to the 
Architect for the Owner’s convenience and without cause. 
 
§ 9.6 In the event of termination not the fault of the Architect, the Architect shall be compensated for 
services performed prior to termination, together with Reimbursable Expenses then due and all 
Termination Expenses as defined in Section 9.7.  
 
§ 9.7 Termination Expenses are in addition to compensation for the Architect’s services and include 
demobilization expenses including, but not limited to costs associated with computer systems, web site 
shutdown, employment outplacement, severance and all reimbursable costs to date, directly attributable to 
termination for which the Architect is not otherwise compensated. 
 
§ 9.8 The Owner’s rights to use the Architect’s Instruments of Service in the event of a termination of this 
Agreement are set forth in Article 7. 
 
ARTICLE 10   MISCELLANEOUS PROVISIONS 
§ 10.1 This Agreement shall be governed by the laws of the State of Nebraska.   
 
§ 10.2 Terms in this Agreement shall have the same meaning as those in AIA Document A201–2007, 
General Conditions of the Contract for Construction, except that the term Contractor shall mean 
Construction Manager at Risk. 
 
§ 10.3 The Owner and Architect, respectively, bind themselves, their agents, successors, assigns and legal 
representatives to this Agreement. Neither the Owner nor the Architect shall assign this Agreement 
without the written consent of the other, except that the Owner may assign this Agreement to the West 
Haymarket Joint Public Agency (JPA) or to a lender providing financing for the Project if the JPA or 
lender agrees to assume the Owner’s rights and obligations under this Agreement.  
 
§ 10.4 If the Owner requests the Architect to execute certificates, the proposed language of such 
certificates shall be submitted to the Architect for review at least 14 days prior to the requested dates of 
execution. If the Owner requests the Architect to execute consents reasonably required to facilitate 
assignment to a lender, the Architect shall execute all such consents that are consistent with this 



Agreement, provided the proposed consent is submitted to the Architect for review at least 14 days prior 
to execution. The Architect shall not be required to execute certificates or consents that would require 
knowledge, services or responsibilities beyond the scope of this Agreement.  
 
§ 10.5 Nothing contained in this Agreement shall create a contractual relationship with or a cause of action 
in favor of a third party against either the Owner or Architect. 
 
§ 10.6 Unless otherwise required in this Agreement, the Architect shall have no responsibility for the 
discovery, presence, handling, removal or disposal of, or exposure of persons to, hazardous materials or 
toxic substances in any form at the Project site. 
 
§ 10.7 The Architect shall have the right to include photographic or artistic representations of the design of 
the Project among the Architect’s promotional and professional materials. The Architect shall be given 
reasonable access to the completed Project to make such representations. However, the Architect’s 
materials shall not include the Owner’s confidential or proprietary information if the Owner has 
previously advised the Architect in writing of the specific information considered by the Owner to be 
confidential or proprietary. The Owner shall provide professional credit for the Architect in the Owner’s 
promotional materials for the Project. 
 
§ 10.8 If the Architect or Owner receives information specifically designated by the other party as 
"confidential" or "business proprietary," the receiving party shall keep such information strictly 
confidential and shall not disclose it to any other person except to (1) its employees, (2) those who need to 
know the content of such information in order to perform services or construction solely and exclusively 
for the Project, or (3) its consultants and contractors whose contracts include similar restrictions on the 
use of confidential information.  
 
ARTICLE 11   COMPENSATION 
§ 11.1 For the Architect’s Basic Services for the arena and surface parking only, described under Article 3, 
the Owner shall compensate the Architect as follows: 
(Insert amount of, or basis for, compensation.) 
 
A lump sum fee of Eight Million Dollars ($8,000,000.00) as defined in Exhibit E – Lincoln Arena 
Architectural and Engineering Design Services.  An additional lump sum fee for basic services described 
under Article 3, the 500-stall parking structure shall be negotiated by the Architect and Owner and a 
contract amendment shall be executed prior to commencement of any services by the Architect. 
 
§ 11.2 For Additional Services designated in Section 4.1, the Owner shall compensate the Architect as 
follows: 
(Insert amount of, or basis for, compensation. If necessary, list specific services to which particular 
methods of compensation apply.) 
 
See Paragraph 11.4. 
 
§ 11.3 For Additional Services that may arise during the course of the Project, including those under 
Section 4.3, the Owner shall compensate the Architect as follows:  Services shall be a negotiated amount 
based upon work effort to be expended. 
(Insert amount of, or basis for, compensation.) 
 
«  » 
 



§ 11.4 Compensation for Additional Services of the Architect’s specialty consultants when not included in 
Sections 11.2 or 11.3, shall be the amount invoiced to the Architect plus ten percent (10%): 
 
«  » 
 
§ 11.5 Where compensation for Basic Services is based on a stipulated sum or percentage of the Cost of 
the Work, the compensation for each phase of services shall be as follows: 
 

Predesign Phase $   150,000 
Schematic Design 
Phase 

$1,200,000  

Design Development 
Phase 

$2,000,000 

Construction 
Documents Phase 

$2,250,000 

Bidding or Negotiation 
Phase 

$   150,000 

Construction Phase $2,250,000 
  
Total Basic 
Compensation  

$8,000,000  

 
§ 11.6 If any portions of the Project are deleted or otherwise not constructed, compensation for those 
portions of the Project shall be payable to the extent services are performed on those portions, in 
accordance with the schedule set forth in Section 11.5 based on (1) the lowest bona fide bid or negotiated 
proposal, or (2) if no such bid or proposal is received, the most recent estimate of the Cost of the Work 
for such portions of the Project. The Architect shall be entitled to compensation in accordance with this 
Agreement for all services performed whether or not the Construction Phase is commenced. Rick-What is 
the thinking re the deletions of negotiated proposal? 
 
§ 11.7 The hourly billing rates for services of the Architect and the Architect’s consultants, if any, are set 
forth below. The rates shall be reviewed annually and are subject to adjustment by the Architect on or 
after agreement anniversary date.   
(If applicable, attach an exhibit of hourly billing rates or insert them below.)  (See Exhibit D - Hourly 
Rates) 
 
«  » 
 
Employee or Category Rate 
   
 
§ 11.8 COMPENSATION FOR REIMBURSABLE EXPENSES 
§ 11.8.1 Reimbursable Expenses are in addition to compensation for Basic and Additional Services and 
include expenses incurred by the Architect and the Architect’s consultants directly related to the Project, 
as follows:  

.1 Transportation and authorized out-of-town travel and subsistence outside of the State of 
Nebraska;  

.2 Dedicated data and communication services, teleconferences, Project Web sites, and 
extranets; 

.3 Fees paid for securing approval of authorities having jurisdiction over the Project; 

.4 Printing, reproductions, plots, standard form documents;  



.5 Postage, handling and delivery; 

.6 Expense of overtime work requiring higher than regular rates, if authorized in advance by 
the Owner; 

.7 Renderings, models, mock-ups, professional photography, and presentation materials 
requested by the Owner; 

.8 Other similar Project-related expenditures. 
 
§ 11.8.2 For Reimbursable Expenses the compensation shall be the expenses incurred by the Architect and 
the Architect’s consultants plus 1.10 times the expenses incurred. 
 
§ 11.9 «  » 
 
§ 11.10 PAYMENTS TO THE ARCHITECT 
§ 11.10.1 An initial payment of $0.00 shall be made upon execution of this Agreement and is the 
minimum payment under this Agreement. It shall be credited to the Owner’s account in the final invoice.  
 
§ 11.10.2 Unless otherwise agreed, payments for services shall be made monthly in proportion to services 
performed. Payments are due and payable thirty (30) days from the date of receipt of the Architect’s 
invoice. Amounts unpaid forty-five (45) days after receipt of the invoice date shall bear interest at the rate 
entered below, or in the absence thereof at the legal rate prevailing from time to time at the principal place 
of business of the Architect. 
(Insert rate of monthly or annual interest agreed upon.) 
 
9% per annum 
 
§ 11.10.3 Payments to the Architect shall not be withheld, postponed or made contingent on the 
construction, completion or success of the project or upon receipt by the Owner of off setting 
reimbursement or credit from other parties who may have caused Additional Services or expenses.  No 
withholdings, deductions or offsets shall be made from the Architect’s compensation for any reason 
unless the Architect has been found to be legally liable for such amounts. 
 
§ 11.10.4 Records of Reimbursable Expenses, expenses pertaining to Additional Services, and services 
performed on the basis of hourly rates shall be available to the Owner at mutually convenient times. 
 
ARTICLE 12   SPECIAL TERMS AND CONDITIONS 
§ 12.1 Special terms and conditions that modify this Agreement are as follows: 
 
§ 12.1.1 The Owner and the Architect agree, that due to the nature of construction, certain costs and 
changes may be required during the project and that a Design and Construction Contingency be included 
in the Cost of the Work as outlined in Section 6.1. 
 
Owner agrees to establish a Design and Construction Contingency of five percent (5%) of the Cost of the 
Work for changes in the construction of the project due to omissions, ambiguities or inconsistencies in the 
construction documents.  The Design and Construction Contingency will be used, as required, to pay for 
any such increased cost and changes for construction modifications or adjustments necessary to complete 
the project in accordance with the original design intent. 
 
 
§ 12.1.2 Each Party agrees that the other Party is not responsible for damages arising directly or indirectly 
from any delays for causes beyond the Architect’s control.  For purposes of this Agreement, such causes 
include, but are not limited to, strikes or other labor disputes; severe weather disruptions other natural 



disasters; fires, riots, acts of terrorism, war or other emergencies or acts of God; failure of any 
government agency to act in timely manner; failure of performance by the Owner or the Owner’s 
contractors or consultants; or discovery of any hazardous substances or differing site conditions. 
 
Except for delays that are for causes beyond the control of the Owner or the Owner’s contractors or 
consultants, if delays caused by the Owner or the Owner’s contractors or consultants increase the cost or 
time required by the Architect to perform its services in an orderly and efficient manner, the Architect 
shall be entitled to an equitable adjustment in schedule or compensation. 
 
§ 12.1.3 If, due to the Architect’s omission, a required item or component of the project is omitted from 
the Architect’s construction documents, the Architect shall be responsible for paying the cost required to 
add such item or component to the extent that such item or component would have been required and 
included in the original construction documents.  In no event will the Architect be responsible for any cost 
or expense that provides betterment or upgrades or enhances the value of the Project. 
 
§ 12.1.4 Any term or provision of this Agreement found to be invalid under any applicable statute or rule 
of law shall be deemed omitted and the remainder of this Agreement shall remain in full force and effect. 
 
§ 12.1.5 It is acknowledged that the Architect has been requested by the Owner to subcontract certain 
laboratory testing services on behalf of the Owner.  The Architect agrees to do so in reliance upon the 
Owner’s assurance that the Owner will make no claim or bring any action at law or in equity against the 
Architect as a result of these subcontracted services provided Architect requires all such subcontractors to 
maintain professional liability insurance coverage covering the subcontractor’s negligent acts, errors and 
omissions in its performance of the laboratory testing services with policy limits appropriate to the Project 
in the reasonable discretion of the Architect.  The Owner understands that the Architect has not performed 
any independent evaluation of the testing laboratory’s data and the Owner shall not rely upon the 
Architect to determine the quality or reliability of the testing laboratory’s reports.  In addition, the Owner 
agrees, to the fullest extent permitted by law, to indemnify and hold the Architect harmless from any 
damages, liabilities or costs, including reasonable attorneys’ fees and defense costs, arising from the 
services performed by the testing companies and for tests recommended by the Architect and not 
completed per the Owner’s direction, except only those damages, liabilities or costs caused by the 
negligence or willful misconduct of the Architect. 
 
§ 12.1.6 A copy of the agreement between the Owner and the Construction Manager at Risk will be 
provided to the Architect defining the duties, responsibilities and authority of the Construction Manager 
at Risk. 
 
§ 12.1.7 Notwithstanding anything else contained in this Agreement to the contrary, Architect is not 
responsible to Owner or any third-parties for errors, omissions or other deficiencies in the services of any 
other design professional or design-build contractor rendering design, engineering or related services for 
Owner not employed by Architect.  Architect’s sole liability in connection with the services of Owner’s 
consultants or design-build contractors shall be to coordinate Owner’s consultant’s portion of the 
Instruments of Service.  Owner shall require consultants or design-build contractors retained by Owner to 
coordinate their services and documents with those of Architect and Architect’s consultants. 
 
Architect is not responsible to Owner or any third-parties for errors, omissions or other deficiencies in the 
services of any other design professional or design-build contractor rendering design, engineering or 
related services for benefit of Owner or the Project, whether retained by Architect or Owner.  Architect’s 
sole liability in connection with the services of consultants or design-build contractors shall be to 
coordinate the consultant’s portion of the Instruments of Service.  Architect shall take whatever action is 
reasonably necessary, including, if necessary, an assignment of rights, to enable Owner to pursue its 



claims for errors, omissions and deficiencies directly against any consultant retained by Architect.  Owner 
shall require consultants or design-build contractors retained by Owner to coordinate their services and 
documents with those of Architect and Architect’s consultants. 
 
§ 12.1.8 The Architect shall perform all required services using staff personnel with specialized skill, 
experience and professional qualifications appropriate for this Project.  Services provided shall be under 
the direct supervision of a registered professional architect licensed to practice in the State of Nebraska.  
The Architect, also, hereby agrees to affix the seal of a registered professional architect licensed to 
practice in the state of Nebraska on all plans and specifications prepared hereunder. 
 
§ 12.1.9 The status of Architect including Architect’s agents and employees, under or by virtue of the 
terms of this Contractor is that of independent contractor to the City. 
 
§ 12.1.10 Architect shall comply with applicable Federal and State laws and City ordinances applicable to 
the work. 
 
§ 12.1.11 Neither the Architect nor the Architect’s agents or employees shall discriminate against any 
employee or applicant for employment, or be employed in the performance of this contract, with respect 
to his hire, tenure, terms, conditions or privileges of employment, because of race, color, religion, sex, 
disability, national origin, ancestry, age, or marital status pursuant to requirements of section 48-1122, 
Nebraska Reissue Revised Statues (as amended) and Section 11.08.160 of the Lincoln Municipal Code 
(as amended).   
 
§ 12.1.12 If the compensation for services provided pursuant to this Agreement is equal to or exceeds 
$25,000.00, this Agreement is subject to the Living Wage Ordinance of Lincoln Municipal Code Chapter 
2.81. The ordinance requires that, unless specific exemptions apply or a waiver is granted, the service 
provider shall provide payment of a minimum living wage to employees providing services pursuant to 
this Agreement. Under this provision of Lincoln’s Living Wage Ordinance, the City shall have the 
authority to terminate this Agreement to seek other remedies for violation of the ordinance. 
 
§ 12.1.13 Architect shall be subject to audit pursuant to Chapter 4.66 of the Lincoln Municipal Code and 
shall make available to a contract auditor, as defined  above, copies of all financial and performance 
related records and materials at no cost to the City  germane to this Agreement, as allowed by law. 
 
§ 12.1.14 Services to be Confidential. Architect and Owner acknowledge that in the performance of this 
Agreement it may be necessary for the Owner to disclose information to the Architect that is considered 
proprietary or confidential (“Confidential Information”).  Confidential Information includes, but is not 
limited to, the details and financial information regarding the design and construction of the Arena and 
the work product generated by third parties regarding costs, performance, and potential tenants of other 
elements to be integrated into Owner’s redevelopment of the West Haymarket District in Downtown 
Lincoln through implementation of the West Haymarket Redevelopment Project. If the Owner considers 
the information to be Confidential Information, it shall be identified as such in writing or marked 
“Confidential.” If orally disclosed to or observed by the Architect, a description of the Confidential 
Information shall be reduced to writing by the Owner, marked “Confidential,” and delivered to Architect 
within thirty (30) days of disclosure. 
 
The Architect agrees to keep in confidence and not to disclose Confidential Information of the Owner to 
any person outside the Architect’s organization or to any unauthorized person within Architect’s 
organization. Architect further agrees not to use Owner’s Confidential Information for any purpose other 
than the performance of Architect’s obligations under this Agreement, without the prior written approval 
of Owner. Architect acknowledges it will treat Owner’s Confidential Information in a manner consistent 



with Architect’s treatment of its own similar Confidential Information. However, the foregoing 
limitations as to disclosure and use shall not apply to any portion of Confidential Information which: 
 

(i) was in the possession of Architect before receipt from Owner; or 
(ii) is or becomes a matter of public knowledge through no fault of Architect; or 
(iii) is rightfully received by Architect from a third party without a duty of confidentiality; or 
(iv) is disclosed by Owner to a third party without a duty of confidentiality on the third 

party,or is independently developed by Architect and shown by documentation; or  
(v) is disclosed publicly under operation of law. 

 
Architect agrees that it shall disclose Confidential Information only to its officers, directors, or employees 
with a specific need to know / Architect further represents and warrants to the Owner that all of the 
Architect’s officers, directors or employees have written confidentiality obligations in place that would 
preclude them from any disclosures of Confidential Information. 
 
Architect retains the right to refuse to accept any Confidential Information which is not considered to be 
essential to the completion of the Agreement. 
 
Upon request of Owner, Architect shall return all Confidential Information, including copies, within ten 
(10) days of such request. 
 
§ 12.1.15 In accordance with Neb. Rev. Stat. §§ 4-108 through 4-114, the Architect agrees to register with 
and use a federal immigration verification system, to determine the work eligibility status of new 
employees performing services within the state of Nebraska.  A federal immigration verification system 
means the electronic verification of the work authorization program of the Illegal Immigration Reform 
and Immigrant Responsibility Act of 1996, 8 USC 1324 a, otherwise known as the E-Verify Program, or 
an equivalent federal program designated by the United States Department of Homeland Security or other 
federal agency authorized. The Architect shall not discriminate against any employee or applicant for 
employment to be employed in the performance of this section pursuant to the requirements of state law 
and 8 U.S.C.A. 1324b. The Architect shall require any subcontractor to comply with the provisions of this 
section.  For information on the E-Verify Program, go to www.uscis.gov/everify. 
 
ARTICLE 13   SCOPE OF THE AGREEMENT 
§ 13.1 This Agreement represents the entire and integrated agreement between the Owner and the 
Architect and supersedes all prior negotiations, representations or agreements, either written or oral. This 
Agreement may be amended only by written instrument signed by both Owner and Architect.  
 
§ 13.2 This Agreement is comprised of the following documents listed below: 

.1 AIA Document B103™–2007, Standard Form Agreement Between Owner and Architect  

.2 AIA Document E201™–2007, Digital Data Protocol Exhibit, if completed, AIA Document 
C106™-2007, Digital Data Licensing Agreement, or the following: 

 
«  »  

 
.3 Other documents: 

(List other documents, if any, including additional scopes of service forming part of the 
Agreement.) 
 
AIA Document B103 – 2007 Standard Form of Agreement Between City of Lincoln, NE 
and DLR Group, inc. (a Nebraska corporation), dated August 14, 2008.      

 



This Agreement entered into as of the day and year first written above. 
 
OWNER ARCHITECT 

    

(Signature) (Signature) 
«  »«  » «  »«  » 
(Printed name and title) 

 

(Printed name and title) 

 
 
 



WH 10-05

MOTION TO AMEND NO. 1

I hereby move to amend Bill No. WH 10-05 as follows:

Substitute the Amendment No 1 to the Owner-Architect Agreement dated August

14, 2008 between the City of Lincoln (Assigned to the West Haymarket Joint Public

Agency) and DLR Group attached hereto as Attachment A for the existing Attachment A

attached to Bill No. WH 10-05.

Introduced by:

_______________________________

Approved as to Form & Legality:

________________________________
City Attorney

Requested by: Law Department

Reason for Request:  The Substitute Amendment No. 1 adds contractual details
including Exhibits A-E which are missing from Amendment No. 1 attached to Bill No.
WH 10-05. 
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