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WEST HAYMARKET JOINT PUBLIC AGENCY (JPA) 

Board Meeting 

January 6, 2012 
 

 

Meeting Began At: 3:08 P.M.  

 

Meeting Ended At: 4:28 P.M. 

 

Members Present: Chris Beutler, Eugene Carroll, Tim Clare 

 

 

Item 1 - Introductions and Notice of Open Meetings Law Posted by Door 

 

Chair Beutler opened the meeting with introductions of the Board members.  He advised that the 

open meetings law is in effect and is posted in the back of the room. 

 

Item 2 – Public Comment and Time Limit Notification 

 
Chair Beutler welcomed public comment.  He stated that individuals from the audience would be 

given a total of five minutes to speak on specific items listed on today’s agenda.  Those testifying 

should identify themselves for the official record and sign in.   

 

Item 3 – Approval of the minutes from the JPA meeting held December 20, 2011 

 

Beutler asked for corrections or changes to the minutes from December 20, 2011.  Hearing none, 

Carroll motioned for approval of the minutes.  Clare seconded the motion.  Motion carried 3-0.  

 

Item 4 – West Haymarket Progress Report 

 

Paula Yancey, PC Sports, distributed a packet (attached hereto) updating the status on the 

Pinnacle Bank Arena and associated infrastructure projects. 

 

Work is continuing on ‘M’ and ‘N’ Streets and the packet includes a picture of the new turn 

lanes on 10
th

 Street looking south from ‘N’ Street.  More traffic signals have been installed that 

will soon be ready to be turned on and a portion of 10
th

 Street has been reopened.  During 

construction, an unexpected underground vault was found below the sidewalk at 10
th

 and ‘N’ 

Streets.  Within that vault there were some old barrels containing some petroleum residue that 

had to be tested.  The barrels were properly disposed of and approval was given to fill the vault 

with soil materials in order to progress to the next site.  They have discovered a few more vaults 

that will not affect the progress of what is needed on the traffic signal installation. 

 

For the Amtrak Station project, Ronco has mobilized on site.  They have set up their construction 

trailer and installed temporary fencing in anticipation of getting underway on the work. 

 

On other infrastructure projects, the Watson Brickson group has completely relocated.  Final 

asbestos studies are being conducted prior to the demolition plan being developed so the RFP 
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can be put out and work can proceed.  The CM at Risk RFP for Garage No. 1 is advertised and 

the responses are expected at the end of the month.  This is on schedule with construction to 

begin the end of this year. 

 

Yancey referenced several aerial pictures depicting the progress on the arena between November 

15, 2011 and December 16, 2011.  Progress on the columns, pile caps, grade beams and deck 

shoring are shown.  Monthly aerial pictures are taken to show the progress.  

 

As of today, there have been 170 RFI’s and 307 submittals that either are in the review process 

or returned to the contractor.  Ten CCA’s (construction change authorizations) have been issued 

requiring the architect to clean up details on the drawings for the contractor to implement.  

Responding to a clarification request from Clare, Yancey explained that RFI stands for “requests 

for information” where the contractor asks questions of the architect and the design team for 

clarifications or more detail on the drawing.  A submittal is when something (a process, a 

material, a product, a shop drawing, etc.) in the field is submitted by a subcontractor to the 

engineer or architect, who then reviews and determines it is appropriate and approves the item. 

 

John Hinshaw, Senior Project Manager with Mortenson Construction, detailed further 

construction information for the Board.  They have worked 115 days without a safety incident.  

They have just over 70 craft workers on site on daily basis and 416 workers have actually 

worked or been oriented to the site.  Clare asked about the percentage of workers that were local.  

Hinshaw responded that 75–80% would be local workers, and they would include that 

information in future updates.   

 

Hinshaw went on to report that last month deep foundations were completed just after the last 

Board meeting.  Six-hundred and sixty were installed in Phase 1 of the arena construction.  In 

addition, there was a rebar issue where the bars were bent too tightly.  The rebar was sent out for 

a strength testing, and we should have results in the next two weeks.  Engineers are continuing 

their analysis of the installed rebar.  As work was restarted right after Christmas, several layers 

of quality assurance were added by Mortenson, Drake Williams, and the owner’s third party, 

Terracon, to avoid future issues.  Pictures show green painted tails to identify the new rebar and 

a Mortenson engineer testing the bends in the rebar. 

 

Work continues on site.  They are installing columns, grade beams, spread footings, and pile 

caps and 2,000 yards of concrete has been placed.  There is also a lot of work behind the scenes.  

The mill order for the structural steel is placed.  The large order for the roof is placed.  The shop 

drawings are about 10% done.  Actual fabrication in steel starts March 1
st
 and actual installation 

begins in May. 

 

Included in the status packet are pictures showing work on the north end of the site where the 

first deck was ready to pour and a picture of concrete operations after they resumed operations 

following Christmas.  There is also a picture on the east side of the site by the Post Office of the 

grade beam and pad footing work.  In addition, there is picture of the concrete column rebar 

installation. 

 

Clare inquired as to overall timing.  Hinshaw explained they would relook at the overall schedule 

to maintain the timing once everything concludes on the rebar issue. 
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Chair Beutler invited public comment.  Being none, the Board moved ahead to the next item. 

 

Item 5 - Approval of Payment Registers (Steve Hubka) 

 
Steve Hubka, JPA Treasurer, informed the Board that roughly $8,820,000 was expended in 

November in payments to vendors and the internal billing from Engineering Services.  Included was 

$6.7 million in debt service for money transferred in November to Union Bank and Trust for the 

December 15, 2011 debt service payment. 

 

Clare questioned if everything is on budget in terms of these expenditures.  Hubka stated that they 

are on budget. 

 

Beutler asked for public comments.  Hearing none, Carroll made a motion to approve the November 

payment registers.  Clare seconded the motion.  Motion carried 3-0. 

 

Item 6 - Review of the November 2011 Expenditure Reports (Steve Hubka) 

 
Steve Hubka stated that this is the operation budget report, as well as the job cost report reflecting the 

capital costs on the project.  There is nothing out of the ordinary on these reports.  After the 

guaranteed maximum cost this month, he pointed out that he will be coming back with an amended 

capital budget. 

 

Chair Beutler asked for further comments or discussion.   There was none. 

 

Item 7 - Bill No. WH 12-01 Resolution authorizing the City Clerk to make nunc pro tunc 

corrections to clerical errors in Resolution No. WH 00202. (Esposito) 

 

Miki Esposito, West Haymarket Environmental Team, informed the Board that this resolution 

was to correct a simple clerical error in the last round of amendments for the Benesch contract.  

They want to correct those errors nunc pro tunc.  The actual cost of the amendment was $65,000, 

instead of the $87,000 shown.  The second change was that it erroneously referred to Task 8 

instead of the correct Task 18.  Esposito explained “nunc pro tunc” means “now for then.” 

 

Beutler invited public comment.  Hearing none, Carroll made a motion to approve the Resolution 

WH 12-01.  Clare seconded the motion.  Motion carried 3-0. 

 

Item 8 - Bill No. WH 12-02 Resolution approving the Title Sponsorship Agreement between 

Pinnacle Bank and the West Haymarket Joint Public Agency. (Marvin) 

 

Dan Marvin, Project Manager, introduced the resolution dealing with the naming of the arena 

building to Pinnacle Bank Arena.  This agreement was before the City Council as a resolution on 

December 19, 2011.  There was a public hearing and the City Council voted approval of the 

item.  Total term revenue of the naming rights offer is $11.25 million with the potential to earn 

an additional $.5 million over the term by the arena hosting one of the State tournaments per 

year.  With the additional dollars, the total revenue would be $11.75 million.  The payments were 

structured to meet up with the bond payments.  In early years, most of the debt payments are  
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interest only, so they are lower in the first 10 years than when amortizing off that debt.  The 

payments from Pinnacle were structured to match those needs better.  Marvin explained that Ben 

Wrigley, CSL Marketing Group, was on hand and could talk about the uniqueness of this being 

early.  Jeff Kirkpatrick, who helped draft the agreement, was on hand as well. 

 

Clare acknowledged that there have been quite a few comments around the value and the number 

originally budgeted on an annual basis – approximate average of $425-$500 annually -- 

compared to this agreement.  He asked Marvin to expand on the overall naming situation for the 

Pinnacle Bank Arena and other naming opportunities available. 

 

Marvin noted that Mr. Wrigley is tasked with selling a number of naming sponsorships over the 

next year and a half to two years.  This is one in a series of naming rights sponsorships and 

seating activities that will go on in that building.  It needs to play out to see what the total term 

revenue will be.  There are literally hundreds of other types of contracts that will need to be sold.  

As far as the overall financials of the arena, Marvin expressed that the wind is at our back in 

terms of interest rates at which debt was issued at about $3.8 million per year under predictions 

prior to the vote.  Moreover, Occupation Tax revenues are coming in about $800,000 ahead of 

where projected so expectations are good. 

 

Clare considers this an exciting time.  He thinks it is very beneficial to get the name established 

early. 

 

Mr. Wrigley explained that, although this may be signed a little early, they anticipated being in 

discussion at this time with a naming partner.  A signing by spring was planned on the timeline.  

The intent was always to sign top down with the overall umbrella-naming sponsor.  As Marvin 

mentioned, there will be a number of other naming opportunities inside the arena that will begin 

this year.  It is a huge benefit to know what the signage will be at this point.  Structurally you 

know for construction what is needed so the project should not have additional costs. 

 

Carroll expressed that Marvin and Wrigley did a very good job in front of the City Council and 

the members were very excited. 

 

Brad Carper came forward for public comment to express his concern that this appeared rushed.  

He wondered if there was a bidding process and if the early situation prevented additional offers.  

Chair Beutler asked Wrigley to review the process and contacts.  Wrigley said this timeframe 

would be considered normal.  The reason it is beneficial to get in place early is that, as you look 

at opportunities to sell sometimes it is difficult to move forward with additional partnerships 

without knowing what category you have in the naming rights partner.  We now know that it is a 

bank and financial institution. Secondly, you do not want another name to get too ingrained in 

the marketplace as it may actually devalue the naming rights.  An example might be the Qwest 

Center  which is actually now the Century Link.  People continue to refer to the Qwest Center as 

it has become ingrained in the marketplace over a number of years.   

 

With regard to sequencing, meetings were held with a number of companies starting in late fall 

of 2010 and early winter of 2011.  About 60 one-on-ones were completed trying to find out what 

interest companies had in naming rights sponsorships and various premium seat options.  From 

there meetings continued going back to the companies who had an interest.  They started to 
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narrow down to those showing the most interest.  Ultimately, Pinnacle Bank came to the 

forefront offering the most money. 

 

Jayne Kinsey, Lincoln Watchdogs, came forward to ask who paid for the $55,000 model.  She 

also asked if any boxes were sold.  She wanted to know whether any of the box buyers would 

pay $2 million annually for naming rights, and wondered about the naming rights bringing in 

under what was expected. 

 

Marvin responded that there was a contract with CSL Marketing approved by the JPA Board.  

The original budget identified $75,000 for the model, of which we have spent $55,000 to date.  

Approval of that contract was in September 2010.   

 

Wrigley stated there was a good story in the Omaha World Herald yesterday.  They have sold 24 

of 30 suites available, of which they are either committed or under contract.  The suites are 

comprised of three categories all on one level.  Of the 24 sold, 16 have been contracted and 8 are 

in process to finalize the contracts.  Wrigley confirmed they could not find anyone to take 

naming rights at the $2 million annually.  Wrigley indicated that, for that price, you could have 

the Detroit Tigers naming rights.  He explained that the original naming rights were anticipated 

to bring in between $350,000 and $500,000.  The Sports Business Journal which is the industry 

paper, ranked the current deal as 5
th

 or 6
th

 nationwide for all buildings within this category.  This 

was a good deal. 

 

With no further public comment, Carroll made a motion to approve the Resolution WH 12-02.  

Clare seconded the motion.  Motion carried 3-0. 

 

Item 9 - Bill No. WH 12-03 Resolution approving Amendment No. 11 to the Agreement for 

Engineering Services between Olsson Associates dba Lincoln Haymarket Infrastructure 

Team and the West Haymarket Joint Public Agency, Haymarket Infrastructure Design 

Project No. 870000, to include the addition of Civic Art consultation to the project, to delete 

Geotechnical Analysis that was for the Breslow Ice Center, and adjustments on hourly 

rates for the 2012 calendar year. (Yancey) 

 

Paula Yancey explained that within this amendment there are a couple of items included.  The 

first is approval for them to proceed with the tasks related to the Civic Art.  A team will assist the 

Civic Art Committee in planning the art placement in conjunction with streetscape and other 

design considerations.  The cost is $59,660 and is included in the Civic Art line item in the 

budget.  Additionally, there is an old task that was previously within the LHIT contract related to 

the Breslow Ice Center and geotechnical analysis.  That is now a separate project that is not 

within the Haymarket purview.  So this amendment deletes that task for a total deduct $16,948.  

The contract cost associated with this amendment is $42,712, which is within the budget.  

Another item included in this amendment deals with the fact that the original LHIT contract item 

3.a gave the team the right, in the 2012 timeframe, to revise the hourly rate based on the urban 

consumer price index attached to this amendment.  They have notified us that they are going to 

adjust those rates up 3.4% per that index.   

 

Chair Beutler opened the floor for public comment.  Being none, Carroll made a motion to 

approve Resolution WH 12-03.  Clare seconded the motion.  Motion carried 3-0. 
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Item 10 - Bill No. WH 12-04 Resolution approving the Consultant Agreement between the 

West Haymarket Joint Public Agency and Don Herz to render professional assistance in 

developing and refining cash flow and financing models and analysis. (Hubka) 

 

Steve Hubka explained this was for an independent consultant agreement with Don Herz, former 

JPA Treasurer and City Finance Director.  Herz developed the financing plan for the West 

Haymarket and arena that was presented to the public back in 2009.  It has had minimal updating 

since that time, but numerous figures now need reviewed for updating.  It is felt no one would be 

more qualified than Herz to do this update.  The contract calls for up to $20,000 maximum 

during 2012-2013 at a rate of $55 per hour.  There is also a Turn Back Tax Application that 

needs to go to the State for which it would be beneficial to have a current financial model to 

present.  Hubka went on to state that Board member Clare had raised some concerns regarding 

how we enter into an independent contractor arrangement.  Hubka explained that he did go 

through the IRS publication that explains an employee versus independent contractor, and all of 

those points are definitely applicable here.   

 

Clare confirmed that he believed there was some ambiguity in the proposed agreement.  

Although he likes the idea of bringing back Herz, he just wanted to be sure that the capacity was 

clear.  When Herz left, his job was basically taken on by Hubka while retaining his other duties.  

This allowed some cost savings and this seems reasonable. 

 

Rick Peo, City Attorney, presented an amendment that added suggested language to clarify and 

strengthen this position.  This was Amendment No. 1 of three distributed to each member of the 

Board this morning. 

 

Chair Beutler asked if Peo agreed with Mr. Hubka that the current language meets all the IRS 

requirements.  He questioned how long the City had used the same language, if the IRS has ever 

questioned the City, and if the City would be changing their standard language for future use.  

His concern is that if a change was needed in standard City agreement language he probably 

should have heard about it prior to this meeting. 

 

Peo thought that the agreement was written based on the City’s standard language.  That 

language was adequate in the past, but the additional language is not harmful and is more direct.  

The language change/addition is on page 8 within an entire new paragraph.  It spells out Herz’s 

responsibilities for paying his own taxes, not being under our direct control, etc.  This is 

language from the IRS.  The standard language of the City agreement has been in place at least 

as long as Peo has been here and, to his knowledge, has not been questioned.  They will probably 

look at the possibility of changing the City’s standard language to simply strengthen the contract 

intent and provide additional protection if challenged. 

 

Clare confirmed that he suggested the language needed to be bolstered so he provided some draft 

language. 

    

Responding to a request for public comment, Brad Carper came forward to inquire about why 

this was not a bid job if it is for an independent contractor.  Chair Beutler responded that this is 

based on qualifications and dollar amount that does not require bidding.  This is a unique 
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situation where Herz put together the formulas.  Steve Hubka responded that City has the right to 

select contractors for professional services without bids. 

 

Jayne Kinsey, also an independent contractor, reported that she is required to have insurance for 

issues that might arise.  She wondered if Herz had the same requirement.  She asked if this was 

planned when he retired and if the IRS had a requirement for waiting to hire back a retiree in this 

capacity. Kinsey asked where a copy of the contract might be available for public viewing. 

 

Steve Hubka confirmed that Herz did supply appropriate insurance for the typical requirements 

at his own expense.  Hubka did suggest in conversations at the time of Herz’s retirement that he 

may need to be brought back at some point.  Hubka had a copy of the contract for Kinsey.  It will 

be available and linked on the Haymarket Now website.  Clare responded that he is not aware of  

an IRS requirement for hiring Herz in this capacity and affirmed that he could be hired 

immediately. 

 

JoAnn Murphy, Watchdogs, came forward explaining that she was reading a blog this morning 

that listed one of Mr. Herz’s responsibilities is to explore whether additional projects can be 

funded.  She wondered what those additional projects might be. 

 

Hubka reiterated Herz would be looking at things such as bonding capacity, financial options, 

timing of receipts and overall financial position of the JPA.  It was confirmed everything would 

be JPA related and around the West Haymarket Project area boundaries.   

 

Hearing no other comments, Carroll made a motion to approve Resolution WH 12-04.  Clare 

seconded the motion.  Carroll then made a motion to adopt Amendment No. 1.  Clare seconded 

the motion.  The motion to adopt the amendment carried 3-0.  The main Resolution WH 12-04 as 

amended was then approved 3-0. 

 

Item 11 - Bill No. WH 12-05 Resolution approving a Contract between the West 

Haymarket Joint Public Agency and TCW Construction Inc. to perform PCB Remediation 

of the Alter Sliver. (Esposito) 

 

Miki Esposito informed the Board that this is a request to enter into a contract with the lowest 

bidder, TCW, to expedite the cleanup to a four foot depth along the area known as the Alter 

sliver to remove PCB contamination subject to EPA approval.  There will be some sampling 

afterward to be sure it meets approval.  The reason for expediting the sliver, rather than doing the 

entire scrap yard site at this time, was to meet April 1 track construction by BNSF near that 

sliver of land. BNSF requested the cleanup be expedited.  In order to meet the April 1 

construction deadline, there is a March 1 site preparation deadline that needs to be met.  TCW is 

developing a schedule to meet those dates in order to meet our obligations to Burlington under 

the master agreement. 

 

Clare asked for clarification that the portion being done now is for timing reasons.  If this is 

cleaned to four feet now, is there any concern about migration from the remainder of the site 

once it is being cleaned. 
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Esposito confirmed this for Clare and indicated that this summer will bring investigation of the 

remainder of the Alter site after the remediation of the sliver.  Esposito explained that there are 

indeed chances for contamination tracking so precautions are needed to keep other operations 

out, such as fencing off the area once it is cleaned. 

 

Carroll asked whether the March 1 completion date allows us to have the next railroad closing on 

April 1.  Esposito verified that was correct.   

 

Beutler asked about the overall environmental budget.  Esposito stated they are doing good 

overall.  The budget for south of ‘O’ Street is approximately $3.2 million.  As discussed last 

time, the savings for north of ‘O’ Street was approximately $2 million.  That savings will be 

devoted to south of ‘O’ Street.  This contract is approximately $500,000.  The total funds will be 

available for the remaining site including Jaylynn and balance of the Alter Scrap site. 

 

Rick Peo came forward on Motion to Amendment 1 to increase the contract price from $414,937 

to $507,058, an overall increase of approximately $93,000.  The reason for this increase is that 

this contract, as well as others, is subject to the Davis Bacon Act to pay prevailing wages.  When 

this project was bid the expired prevailing wage decision document was attached to the 

specifications.   

 

The Davis Bacon Act requirements say the rate you pay has to be in effect on the date of contract 

award.  This mistake was not discovered until after the bids were closed.  Looking at the contract 

documents and the Department of Labor requirements an update was necessary to include latest 

wage decision documents.   

 

One of the increases was in truck driver wages, which went from $10 an hour to over $20 an 

hour. This contract is for hauling dirt so that change had significant impact on the bid.  

Therefore, TCW felt they were entitled to a contract amendment due to the fact they bid on 

erroneous bid documents.  This amendment corrects the wage schedule, increases the contract 

sum, and provides language to acknowledge what happened.  If this had not been discovered 

until after the contract began, it would have had the same effect as a contract amendment.  With 

the changes it is still $230,000 plus below the next bid (which probably would have had to be 

adjusted up for the same reason).  By doing an amendment, it keeps us moving ahead on track 

accurately and is still a very favorable bid. 

 

Beutler asked for confirmation that we need to do this to be fair to the contractor and as to when 

the error was discovered.  Peo verified that that was correct.  He discovered it when printing 

contract documents and during his research on incorporating David Bacon Act requirements into 

drafted contract documents. 

 

Brad Carper expressed his concern about the environment and wondered how you know that four 

feet is enough to remove.  Esposito explained that Benesch goes out and does borings that are 

sent off to labs.  They do a full suite of investigations prior to doing any removal or excavations.  

After determining the extent of the cleanup needed, then you proceed.  This is the same 

procedure used on all the remediation.  Testing with verification sampling happens during 

cleanup as well and further excavation is done if warranted. 
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Jayne Kinsey questioned if the cost was included in the Brownfield grant request, the cost of the 

effort, and what happens if the grant is not awarded.  Esposito explained that this is ahead of the 

Brownfield grant, which will be announced in May of 2012 and can be spent in the fall.  This 

effort will take about $500,000.  If not obtained this year it is an annual grant, and we would 

reapply again in 2012.  Monies are available to cover the costs out of the original budget if the 

grant is not obtained.  We are hoping to get the grant and save the taxpayers some money or have 

the monies available for other project costs.  The EPA is federal and NDEQ is state.  NDEQ does 

not administer the grant but they are charged with shepherding the cleanup. 

 

Hearing no other comments, Carroll made a motion to approve Resolution WH 12-05.  Beutler 

seconded the motion.  Carroll then made a motion to adopt Amendment No. 1.  Beutler seconded 

the motion.  The motion to adopt the amendment carried 2-0, with Clare abstaining.  The main 

Resolution WH 12-05 as amended was approved 2-0, with Clare abstaining. 

 

Item 12 - Bill No. WH 12-06 Resolution approving Amendment No. 5 to the Environmental 

Remediation Services Contract with Benesch & Company. (Esposito) 

 

Miki Esposito offered that Frank Uhlarik from Benesch was also available for technical 

questions if needed.  This is for Phase II plans south of ‘O’ Street.  The initial contract included 

all remediation services.  To control costs, segments north and south of ‘O’ Street were 

segregated.  This allowed moving forward on the north phases early before even investigating 

south of ‘O’ Street.   Now that north of ‘O’ Street properties are close to being finished, south of 

‘O’ Street properties are ready to begin.  The remediation budget for south is approximately $3.2 

million.  Coupled with the $2 million savings north of ‘O’ Street, there should be approximately 

$5.2 million.  The Brownfield grant would add hopefully $600,000 additional dollars.  This total 

contract amendment is for $443,228 and includes an 18-month contract extension to June 30, 

2013.  The tasks include: 

 

1) Project management, which essentially mirrors responsibilities on the north of ‘O’ 

properties 

4) Volunteer Cleanup Application to NDEQ for south of ‘O’ properties to have their full 

oversight allowing pursuit of the no-further action letter 

6) Reimbursement to Benesch for some creosote drums, which is actually a north of ‘O’ 

item in the amount of $21,000 

8) Additional Title 200 work – additional required sampling and quarterly monitoring 

reports.  As an FYI, the second round of sampling is completed at the Title 200 diesel 

plumes and is clear.  There are two more consecutive samples to take in next year before 

the site can be closed. 

    21) PCB oversight of the Alter Scrap Sliver.  Benesch will do monitoring over TCW on the 

cleanup. 

 

Clare inquired as to the amendment wording being used, as this is not actually an amendment as 

much as something that has been planned all along.  Costs are just being identified that were 

already budgeted.  Esposito explained that Clare was correct that it is nothing new, the work was 

planned for and budgeted.  Environmental is very iterative, so it is easier to scope the full 

remediation.  She believes that is how we have been able to control costs so well on the 

environmental side. 
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Clare asked how we were doing from a performance audit standpoint with federal paperwork.  

Esposito stated that we are on track and if the Grant goes through there will be a heightened 

awareness of the federal requirements necessary. 

 

Beutler stated that Esposito is Director of Public Works, is a lawyer, and previously worked for 

the Law Department primarily focusing on environmental law.  She worked extensively with the 

State Department of Environmental Quality and through them with the federal government on 

environmental issues.  Esposito has been working closely on the environmental contracts on the 

West Haymarket area.  With that in mind, Beutler asked if Esposito felt the environmental 

contracts, in terms of provisions and what is being done, are reasonable and expected under the 

circumstances.  Esposito confirmed that to be true and felt our contractors have been doing a 

great job, especially in controlling costs. 

 

Being no public comment, Carroll made a motion to approve Resolution WH 12-06.  Clare 

seconded the motion.  The motion carried 3-0. 

 

Item 13 - Bill No. WH 12-07 Resolution approving Third Amendment to Escrow 

Agreement between BNSF Railway Company, West Haymarket Joint Public Agency and 

U.S. National Bank to modify the Escrow Agent’s duties with respect to verification that 

any BNSF requested charges in disbursements of assets on banking instructions have been 

authorized by BNSF. (Hubka) 

 

Steve Hubka explained that this is a three party agreement with Burlington Northern Sante Fe 

and U.S. National Bank.  He was requested to bring an amendment to the JPA to tighten the 

process when BNSF requests money from U.S. Bank through the escrow account.  It has no 

impact on the way we at the City do business, nor does it have any financial impact.  However, 

because it is a three party agreement, the JPA needs to approve. 

 

Rick Peo brought forward a motion to amend that simply changed the people’s names signing on 

behalf of the parties involved.  Clare asked from an internal audit standpoint if this amendment 

was acceptable to the way business is conducted.  Hubka responded that he is not familiar with 

escrow arrangements and the way someone would draw from an escrow account, but this 

agreement has no impact on the City.  It simply strengthens the controls between the other two 

parties. 

 

Beutler asked Peo to explain the need again for the motion to amend.  Peo reiterated that it was a 

change on the signature pages changing the names on behalf of the signing parties. 

 

Being no further comments, Carroll made a motion to approve Resolution WH 12-07.  Clare 

seconded the motion.  Carroll then made a motion to adopt Amendment No. 1.  Clare seconded 

the motion.  The motion to adopt the amendment carried 3-0.  The main Resolution WH 12-07 as 

amended was then approved 3-0. 
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Item 14 -- Set Next Meeting Date 

 

The next regular meeting date is scheduled for Friday, January 20, 2012 at 3:00 in City Council 

Chambers Room 112.   

 

Item 15 – Motion to Adjourn 

 

Carroll made a motion to adjourn the meeting.  Clare seconded the motion.  Motion carried 3-0.   

The meeting was adjourned at 4:28 P.M. 

 

 

Prepared by: Pam Gadeken, Public Works and Utilities 












































