September 26, 2013

TO:  County Personnel Policy Board Members

SUBJECT:  Personnel Policy Board Meeting
Thursday, October 3, 2013 NOTE: SPECIAL
10:30 am., Commissioners Hearing Room M ',%/IEET ING
County-City Building, Room 112

AGENDA

ITEM 1.  Request to amend Rule 17.5 of the Personnel Rules - Starting Rate on Return to a
Classified Position from an Unclassified Position

ITEM 2.  Request to amend Rule 19.9 of the Personnel Rules - Leave of Absence Without
Pay to Accept Appointment in the Unclassified Service

ITEM 3:  Request to revise Overtime Pay Policy Personnel Policy Bulletin
ITEM 4.  Reconsideration of Chad Anderson appeal hearing - Corrections
ITEM 5. Request for appeal hearing - Kim Weygint - County Engineer
ITEM 6:  Request for grievance/appeal hearing - Scott Stidhem - Assessor/Register of Deeds
ITEM 7. Election of Chair
ITEM 8:  Election of Vice-Chair
ITEM 9:  Miscellaneous Discussion
pC: Department Heads

Chad Anderson

Tom McCarty

Kim Weygint

Rick Deboer

Scott Stidhem

Joy Shiffermiller
Richard Grabow

F\FILES\PERSONL\filesBOARDS\KE4514M PPB 10-03-13-Agenda-Specia Start Time.wpd



17.5 Starting Rate on Return to a Classified Position from an Unclassified Position (Revised
9/619/13)

Any employee who is granted a leave of absence in accordance with Rule 19.9 and leaves a
classified position to accept an unclassified position and who subsequently returns from that leave of
absence to the position previously held by him or some other similar position for which heisfully

qualified, shall be placed on the same step they were on prior to the appointment, and shall receive the

current rate of pay for that step. In the event the pay grade has been changed for the classification, or

the employeeis placed in a different classification, the employee will be placed on the step closest in

pay to what the employee previously made in the classification. In no event should the employee be

paid less than they were paid previously in the classification. The employee’s eligibility date shall be
changed to one year from the date of their return to the classified positionrermaty-recetve-the-same
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19.9 Leaveof Absence Without Pay to Accept Appointment in the Unclassified Service
(Revised 09/13)

A status employee shall be granted leave without pay from his position to accept appointment
to aposition in the unclassified service, within the employee’s current department. The employee
shaHwill be éligible to return to a comparable position to that which was formerly held in the
classified service at-any-timewithin one year of their appointment and will have hisrate of pay
established in accordance with Rule 17.5.

A formal reguest to the Personnel Officer must be made in writing by the employeein order to invoke
this Rule provision.
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Personnel Policy Bulletin Number__ 2632320133

L ancaster County Date:____Jantary,
2012September,
2013
Reference: Title:
Personnel Rule 17 OVERTIME PAY POLICY

Supercedes Personnel Policy Bulletin 2663-3
2012-1

OVERTIME PAY

A Department Head may prescribe reasonable periods of overtime work to meet operating needs.
Overtime pay may not be used to affect pay adjustments nor in payment for work that can be
scheduled in aroutine manner. Only employees allocated to non-exempt classifications are eligible
to receive overtime pay. Overtime must be approved by the appropriate Department Head prior to it
being worked.

Unless otherwise specifically provided for in a collective bargaining agreement or other
provisions of this Personnel Policy Bulletin, overtime shall be compensated by monetary payment
and not time off, i.e. compensatory time. Any County Department wanting to authorize the use of
compensatory time first must gain the written approval of the County Board and Personnel Directors,
with the exception of employeesin pay grades prefixed by ‘A’, ‘G, 'J, ‘D', or 'Y’.

Overtime will be paid only if such time has been previously approved by the appropriate
Department Head. No employee, by his/her own volition will work any time prior to or immediately
following hig’her normally scheduled working hours without the approval of his/her supervisor. No
employee who is non-exempt will be permitted to conduct the County's business while on their
authorized lunch break. Any employee who elects to forego his/her authorized rest breaks shall not
be entitled to payment for overtime for breaks not taken. An employee who, without supervisor
approval, works either before or after hissher scheduled hours or during an authorized lunch break,
will be subject to progressive discipline. The employee's work week is hereby defined as Thursday
at 0001 through the following Wednesday at 23509.

Employeesin any of the classifications set forth in this Personnel Policy Bulletin may work in
more than one department if approval to do so is granted, in writing, by both Department Heads,
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provided however, that in no event shall the total timein pay status exceed forty (40) hours per
week.

The County supports the concept of a flexible working schedule where it can be implemented by
Department Heads in a manner which improves the delivery of servicesto the public. An essential
requirement is that all work positions be adequately staffed during the normal business or regular
hours. Where less than full-time (i.e., less than 40 hours per week) employees are used, they shall
be paid at the straight time hourly rate established for their classification unless they exceed 40
hours per week which will be compensated at one and one-half times regular rate. Flex time must be
arranged during the work week or paid if it exceeds forty (40) hours.

The Personnel Officer will determine overtime pay eligibility and assign classifications to either
non-exempt or exempt status. The Personnel Officer may develop areporting system which will be
used in all County Departments to report overtime usage. Department Heads will be responsible for
the proper administration of the overtime provisions.

NON-EXEMPT CLASSIFICATIONS

Employees allocated to classifications identified in the pay plan index as non-exempt are eligible
to receive pay for overtime work in accordance with the provisions of the Fair Labor Standards Act,
this Personnel Policy Bulletin, the applicable collective bargaining agreement, or the Lancaster
County Personnel Rules.
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A.F.S.CM.E. CA' PAY GRADES) ANBD-EXEEUBED XA XPAY-GRABES-NON-EXEMPT
CLASSIFICATIONS

Work performed by employees in excess of forty (40) hours per work week shall be compensated
at the rate of one and one-half (1 ¥%) times the regular hourly rate of the employee. No overtime
work or compensation will be allowed without prior approval by the Department Head or his
designee. All paid leaves of absence shall be counted as hours worked in computing overtime, with
the exception of sick leave, which shall not count as hours worked for the purpose of computing
weekly overtime.

Hours paid at a premium rate during the work week will offset other overtime hours duein
accordance with the Fair Labor Standards Act. If an employeeis called to duty during his off-duty
time, and such time does not merge with his scheduled work week, the employee will be paid for a
minimum of two (2) hours at one and one-half times his regular hourly pay or one and one-half
times the actual hours worked, whichever is greater. All such call-back hours will be paid as
overtime hours regardless of the number of paid leaves of absence during the employee's work week.

In lieu of payment for overtime hours worked, the employee may request to take compensatory
time off. Approval shall be at the discretion of the Department Head. If the request is approved by
the Department Head, one and one-half (1 ¥2) hours of compensatory time shall be credited for each
overtime hour worked. A maximum accrual of compensatory time shall be thirty (30) hours.

A.F.SC.M.E. (G PAY GRADES) NON-EXEMPT CLASSIFICATIONS

Work performed by employeesin excess of forty (40) hours per work week shall be compensated
at the rate of one and one-half (1 %) times the regular hourly rate of the employee. No overtime
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work will be allowed without prior approval by the Department Head or his designee. All paid
leaves of absence shall be counted as hours worked in computing overtime, with the exception of
sick leave, which shall not count as hours worked for the purpose of computing weekly overtime.

Hours paid at a premium rate during the work week will offset other overtime hours duein
accordance with the Fair L abor Standards Act. If an employeeis called to duty during his off-duty
time, and such time does not merge with his scheduled work week, the employee will be paid for a
minimum of two (2) hours at one and one-half times his regular hourly pay or one and one-half
times the actual hours worked, whichever is greater. All such call-back hours will be paid as
overtime hours regardless of the number of paid leaves of absence during the employee's work week.

In lieu of payment for overtime hours worked, the employee may request to take compensatory
time off. Approval shall be at the discretion of the Department Head. If the request is approved by
the Department Head, one and one-half (1 ¥2) hours of compensatory time shall be credited for each
overtime hour worked. A maximum accrual of compensatory time shall be twenty (20) hours.

FRATERNAL ORDER OF POLICE, LODGE 77 ("Y' PAY GRADEYS)
NON-EXEMPT CLASSIFICATIONS

Work performed by employeesin excess of forty (40) hours per work week shall be compensated
at the rate of one and one-half (1 %) times the regular hourly rate of the employee. No overtime
work or compensation will be allowed without prior approval by the Department Head or his
designee. All paid leaves of absence shall be counted as hours worked in computing overtime, with
the exception of sick leave, which shall not count as hours worked for the purpose of computing
weekly overtime.
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Hours paid at a premium rate during the work week will offset other overtime hours duein
accordance with the Fair L abor Standards Act. If an employeeis called to duty during his off-duty
time, and such time does not merge with his scheduled work week, the employee will be paid for a
minimum of two (2) hours at one and one-half times his regular hourly pay or one and one-half
times the actual hours worked, whichever is greater. All such call-back hours will be paid as
overtime hours regardless of the number of paid leaves of absence during the employee's work week.

In lieu of payment for overtime hours worked, the employee may request to take compensatory
time off. Approval shall be at the discretion of the Department Head. If the request is approved by
the Department Head, one and one-half (1 ¥2) hours of compensatory time shall be credited for each
overtime hour worked. A maximum accrual of compensatory time shall be twenty (20) hours.

FRATERNAL ORDER OF POLICE, LODGE 32 ('J PAY GRADEYS);
NON-EXEMPT CLASSIFICATIONS

Work performed by employeesin excess of eighty-six (86) hoursin any fourteen (14) day work
cycle shall be compensated at the rate of one and one-half (1 %2) times the regular hourly rate of the
employee. No overtime work or compensation will be allowed without prior approval by the
Department Head or hisdesignee. The Department will develop a standard operating procedure for
the granting of voluntary and mandatory overtime.

Vacation and holiday leaves shall be counted as hours worked in computing overtime with the
exception of sick leave and compensatory time, which will not count as hours worked for purposes
of computing overtime. If an employee is called to duty during his off-duty time, and such time
does not merge with his scheduled tour of duty, the employee will be paid for a minimum of two (2)
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hours at arate of one and one-half (1 ¥2) times his regular hourly pay or one and one-half (1 %2)
times the actual hours worked, whichever is greater. In such cases, all call-back hours will be paid
as overtime regardless of the number of paid leaves of absence during the employee's work week.

In lieu of payment for overtime hours worked, the employee may notify the Department that

overtime shall be converted to compensatory time. One and one half (1 %) hours of compensatory
time shall be credited for each overtime hour worked. The employee’ s compensatory bank may not
exceed atotal of seventy six (76) hours.

UNREPRESENTED ('C' PAY GRADES) AND EXCLUDED E ('E' PAY GRADES)
NON-EXEMPT CLASSIFICATIONS

Work performed by employeesin excess of forty (40) hours in any work week shall be
compensated at the rate of one and one-half (1 %2) times the regular hourly rate of the employee. No
overtime work or compensation will be allowed without prior approval by the Department Head or
his designee. All paid leaves of absence shall be computed as hours worked in computing overtime,
with the exception of sick leave, which shall not count as hours worked for the purpose of
computing overtime. If an employeeis called to duty during his off-duty time, and such time does

not merge with his scheduled work week, the employee will be paid for a minimum of two (2) hours

at one and one-half times his reqular hourly pay or one and one-half times the actual hours worked,

whichever is greater. All such call-back hours will be paid as overtime hours regardless of the
number of paid leaves of absence during the employee's work week.
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EXEMPT CLASSIFICATIONS

Employees who are determined to be Exempt from the requirements of the Fair Labor Standards
Act and who are identified in the pay plan index as exempt are presumed to be paid for the complete
job and are not eligible to receive compensation for additional hours. Employees may work more or
less than forty (40) hours per week at the discretion of the Department Head. In addition a
Department Head may grant additional time off in recognition of extrawork but under no
circumstance will time be granted on a one-for-one basis or hours counted after forty (40) per week.
Exceptions to this overtime policy may be granted by the Personnel Officer when requested by the
Department Head after demonstrating the exception to this policy isin the best interest of the
County.

Employees in the unclassified service, with the exception of those represented by the Deputy
Sheriff's Association, are not eligible to receive compensation for work in excess of forty (40) hours
per week, and are not covered by this Personnel Policy Bulletin.

EXEMPT AND NON-EXEMPT CLASSIFICATIONS

For a current listing of Exempt and Non-Exempt Classifications, please refer to the City-County
home page at www.lincoln.ne.gov. Under Lancaster County, click on -Ageney-- County Agencies
Click on "Personnel Department.” Under County, click on "Pay Plans.’ Finally, click on "Alphabetic
TitleListing." Thislisting will be updated as changes occur. i1
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Personnel Policy Bulletin

Lancaster County

Number: 26012-12013-3
Date: Jantary-

2012September,
2013
Reference: Title:
Personnel Rule 17 OVERTIME PAY POLICY
Supercedes Personnel Policy Bulletin 2663-3
2012-1
Doug McDaniel, Personnel Director Date
Beb-SehorrLarry Hudkins, Chair Date

Board of County Commissioners
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vs.

LANCASTER CounTy,

Defendans




asserts that the Board did not have the authority to modify the discipline imposed. In
any event, the defendant further asserts the Board does not have the authority to
consider whether the discipline imposed is excessive.
Authority of the Board

Statutorily the Board is clothed with the authority and responsibility to “review any
grievance or case of disciplinary‘ action ... when appealed by [an] employee ...” NEB.
REv. STAT. § 23-2522(5). It is commonly accepted that the authority to “review” a
decision provides a full array of remedies. See Black’s Law Dictionary, 9" Ed. Also
see, e.g., Robertson v. Jacob Cattle Co., 285 Neb. 859 (2013), Bridgeport Ethanol
LLC v. Department of Revenue, 284 Neb. 291 (2012) (judicial review of an appeal
under the Administrative Procedures Act); State ex rel Comm. On Judicial
Qualifications v. Marcuzzo, 278 Neb. 331(2009) (review of recommendation to
Supreme Court), Smeal Fire Apparatus v. Kreikemeier, 279 Neb. 661 (2010)
(appellate court review of finding of contempt). Couris of other states have found
similarly. See Ramsey County Conn. Human Servs. Dept. v. Davila, 387 N.W.2d
421 (Minn. 1986), and City of Louisville ex rel. Kuster v. Milligan, 798 S.W.2d 454,
457 (Ky. 1980).
| While the plaintiff is correct that the county may not restrict powers and duties
imposed on the Board by statute, it is an uhnecessary argument. An examination of
Rules 4.3 and 4.8 disclose that the Rules do not restrict the Board’s powers or duties
bestowed by statute. Rule 4.3 specifically expresses that the Board has the powers
“assigned to it by statute and by these Rules.” Emphasis supplied. Consequently,

even if the Rules provided a different set of powers, the Rules are complimentary to,



rather than restrictive of, the statutory powers of the Board.

The defendant argues that even if the Board is clothed with the full breadth of
powers authorized by statute, the Board has the power by rule to restrict its own review.
It does not. § 23-2522(5) is not only an expression of power; it is one of duty, as well.
Likewise, Rule 4.8a provides “it shall be the duty of the Board to ascertain to the best of
its ability the facts of the case and, after weighing all available evidence, to report its
findings and decision for such disposition as the Board may deem appropriate. . .” The
duties imposed by these provisions may not be shirked, by rule, or otherwise.

Of course, the Board has the power in any particular case to select from among
its array of powers that which is appropriate to the case being decided. Thatis an
exercise of its authorized power rather than a restriction of it.

Excessive Discipline

The defendant argues that the rules under which the plaintiff undertook his
appeal provides a grievance procedure only for claims that the alleged transgression
did not occur, the discipline imposed was not authorized, or failure of the Department
Head to consider mitigating factors. Rule 4.8(f)(1). The plaintiff concedes that at least
some of the transgressions presented occurred. See Plaintiff's Brief. Thus, there is
just cause for some disciplinary action. Lancaster County Personnel Rules 11.2(h)(3)
and (4). Suspension, the discipline imposed, is among those which are available to the
department head. Lancaster County Personnel Rules 11.2(d) and Labor Contract Art.
28, Sections 1 and 3. The plaintiff does not claim otherwise. Likewise, the plaintiff
does not claim that the department head failed to consider mitigating factors. The

defendant thus argues that the Board may go no further in its inquiry.



The defendant’s narrow reading of its Rules is not sustainable. Rule 4.8(f), in
the introductory language to subpart (1) (discussed above), states: “In its review of an
employee appeal, the Board shall limit itself to the question of the appropriateness of
the action and related matters, and to the following ..." Emphasis supplied. Whether
the discipline imposed is excessive is within the context of “the appropriateness of the
action.”

The record in this case demonstrates that the Board erred in concluding that it
did not have the power to modify a decision of the department heard. The record also
- demonstrates that this error by the Board prejudiced the plaintiff. The matter should be
remanded for the Board for reconsideration of its decision in view consistent with the
breadth of powers it has by statute as discussed herein.

IT IS THEREFORE HEREBY ORDERED that the decision of the Board is
remanded for further proceedings consistent with this order. Costs are assessed to

Lancaster County, Nebraska.

Dated: September 10, 2013.
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