March 31, 2016

TO: County Personnel Policy Board Members

SUBJECT:  Personnel Policy Board Meeting
Thursday, April 7, 2016
1:30 p.m., Commissioners Hearing Room
County—City Building, Room 112

AGENDA

ITEM 1: Request for grievance hearing — Kelly Ems Wood and Ruth Wohlgemuth - Y outh Services

I TEM 2: Miscellaneous Discussion

pc: Kelly Ems Wood
Ruth Wohlgemuth
Tom MCarty
Sheli Schindler
Kristy Bauer
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Mr. Doug McDaniel
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9555 8. 10t Street
Lincoln, NE 68508
Fraternal Order of Police #77; Corrections Officers Kelly Ems-Wood and

RE:
Ruth Wohlgemuth

Dear Doug:
This firm represents Fraternal Order of Police Lodge #77 on behalf of Officers

Kelly Ems-Wood, Ruth Wohlgemuth and all members impacted (hereinafter
On October 9, 2015, YSC Director Michelle Shindler denied the

“Grievants”).
grievance of the Grievants, which 1 have attached hereto. The Grievants received the

grievance reply on October 9, 2015,
Pursuant to the bargaining agreement between Lancaster County and FOP #77,

the Grievants hereby give their notice of appeal of this denial of the grievance and

hereby submit the attached grievance to the Lancaster County Personnel Board.

We request that the appeal be scheduled within thirty (30) working days after
receipt of this grievance, in accordance with the grievance appeal procedures set forth

in the governing bargaining agreement.
Yours very truly,

ENCLOSURE
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Youth Services Center

1200 Radcliff Street

Lincoin, NE 68512

Phone (402) 441-7090

Fax (402) 441-5626
www.lancaster.ne.gov/youth

LANCASTER

October 9, 2015

Tom McCarty

Keating, O'Gara, Nedved & Peter, P.C.
530 South 13th Street, Suite 100
Lincoln, NE 68508

Re:  Kelly Ems-Wood, Ruth Wohlgemuth and FOP #77 Grievance received September 23,
2015

Dear Mr. McCarty:

This letter will serve as our response to a grievance dated September 23, 201 5, regarding the
application of language within Article 20, Section 2, of the 2015-2017 Bargaining Agreement
between Lancaster County and FOP, Lodge 77 (hercinafter “FOP Agreement”). Specifically,
FOP #77 has alleged that Article 20, Section 2 of the FOP Agreement permits Juvenile Detention
Officers (hereinafter “JDOs™) to take paid time off on scheduled holidays without requiring
JDOs 1o use vacation leave or personal holiday leave. You allege this conclusion is based upon
the language in Article 20, Section 2, which states, “[a]ny core holiday listed in [Article 20,

Section 1] falling within a vacation period shall not be considered working days in determining a
vacation period.”

As a point of clarification, the grievance alleges that Ms. Ems-Wood requested to take off
Veteran’s Day (November 11, 2015) and Martin Luther King, Jr. day (January 18, 2016) as
holiday leave pursuant to Article 20, Section 2, of the FOP Agreement. The grievance further
alleges that the Youth Services Center denied Ms. Ems-Wood’s requests for paid time off. In
fact, both of Ms. Ems-Wood’s requests for time off were approved, conditional upon Ms. Ems-
Wood utilizing vacation leave or personal holiday leave. Additionally, the grievance alleges that
Ms. Wohlgemuth requested to take off Christmas (December 25, 2015) and the day after
Thanksgiving (November 27, 2015) as holiday leave pursuant to Article 20, Section 2, of the
FOP Agreement. The grievance also alleges that the Youth Services Center denjed Ms.
Wohigemuth’s requests for paid time off. In fact, both of Ms. Wohlgemuth’s requests for time

off were approved, conditional upon Ms. Wohlgemuth utilizing vacation leave or personal
holiday leave.

Article 20 of the FOP Agreement provides JDOs with the following benefits and types of leave:

holiday pay, personal holiday leave, and vacation leave. There is no provision for *holiday

leave™ in Article 20, Section 2, as alleged in the grievance; rather, Article 20, Section 1 simply
. lists the legal holidays for which employees are compensated eight (8) hours of holiday pay.

Requests for leave on a holiday are governed by Article 20, Section 3, of the FOP Agreement
which states in full:
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Leave on a Holiday. Employees who are scheduled to work on a legal holiday and
request leave on the holiday will be charged with the applicable leave for their
scheduled number of hours. Prior to the schedule being posted, the employer is
responsible for making a good faith effort for finding a replacement when the employee

requests a day off. If the employer cannot find a replacement, then the employee shall
find his or her own replacement.

The plain language of Section 3 states that if an employee is scheduled to work on a legal
holiday and that employee requests leave {to be off} on the holiday, he or she will be charged
the applicable leave. The word “applicable” is descriptive of what type of leave is requested
(i.e. vacation leave, personal holiday leave, or sick leave). As a point of background, FOP #77
agreed to this language in negotiations for the 2014-2015 EOP Agreement. Additionally, with

respect to the 2015-2017 FOP Agreement, FOP #77 submitted the following proposal in
negotiations:

Leave on a Holiday. Employees who are scheduled to work on a legal holiday and

request leave on the holiday will be charged with the-applicable eight (8) hours Holiday
leave.for-theirscheduled-rumberef-hours. Prior to the schedule being posted, the

employer is responsible for making a good faith effort for finding a replacement when

the employee requests a day off. If the employer cannot find a replacement, then the
employee shall find his or her own replacement,

It is clear from the above proposal, and from discussions during negotiations for the 2015-2017
Bargaining Agreement, that FOP #77 understood the clear language and meaning of Article 20,
Section 3, and further, that FOP #77 desired to change the FOP Agreement so that an employee
would not be charged with applicable leave when he/she is scheduled to work on a legal
holiday and requests leave. Although FOP #77 proposed changes to Article 20, Section 3, as
detailed above, FOP #77 eventually withdrew its proposal and executed the FOP Agreement. In

doing so, FOP #77 clearly acquiesced the language in Article 20, Section 3, of the FOP
Agreement.

The grievance you have submitted does not reference Article 20, Section 3, which is directly on
point to the issue of employees requesting leave (time off) on a holiday. Rather, the grievance
alleges that the Article 20, Section 2 of the FOP Agreement permits JDOs to take paid time off
on scheduled holidays without requiring JDOs to use vacation leave or personal holiday leave,
Again, you allege this conclusion is based upon the language in Article 20, Section 2, which
states, “[a]ny core holiday listed in [Article 20, Section 1] falling within a vacation period shall
not be considered working days in determining a vacation period.” As discussed in negotiations
for the 2015-2017 FOP Agreement, the County is not aware of where that language came from,
nor is the County aware of the meaning of said language. The term “vacation period” is not
defined anywhere in the FOP Agreement. As such, the County proposed to delete the
tanguage, “[alny core holiday listed in [Article 20, Section 1] falling within a vacation period
shall not be considered working days in determining a vacation period”, during negotiations for



the 2015-2017 FOP Agreement. Additionally, during negotiations, the County reiterated its
position that the above language was unclear and its meaning was unknown to the County.
Nothing within Article 20, Section 2, states that in the event an employee is scheduled to work

on a legal holiday and requests the holiday off, that said leave will be paid as holiday and not
counted as vacation, personal holiday, or sick.

tn summary, the first sentence of Article 20, Section 3, clearly states that employees who are
scheduled to work on a legal holiday and request leave on that holiday, will be charged with the
applicable leave {vacation leave, personal holiday leave, or sick leave). The language in Article
20, Section 3, is unambiguous, and clearly controls in instances where IDOs are scheduled to
work on a legal holiday and subsequently request leave on such holiday. Moreover, the leave
requests for Ms. Ems-Wood and Ms. Wohlgemuth were not denied; rather, were approved
conditional upon both JDOs utilizing vacation leave or personal holiday leave for the days
requested off. For the foregoing reasons, | must deny the grievance.

ichelle Schindler
Directr

cc: Doug McDaniel, Human Resources Director
Kristy Bauer, Deputy County Attorney
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GRIEVANCE OF KELLY EMS-WOOD,

RUTH WOHLGEMUTH & FRATERNAL ) eptember PY/ 2015 //
ORDER OF POLICE, LODGE 77 9 ﬂ
e

TO: Michelle Schindler, Department Head, Juvenile Detention Center,
or her designated representative
FROM: Kelly Ems-Wood, Ruth Wohlgemuth and FOP #77

COME NOW Kelly Ems-Wood, Ruth Wohlgemuth and Fraternal Order of
Police Lodge #77, and for their grievance state as follows:

NATURE OF GRIEVANCE AND ACTS OF COMMISSION OR OMISSION
GRIEVED:

Under Article 20, Section 2 of the Contract between the County and FOP
#77, “Any core holiday listed in [Article 20, Section 1] falling within a vacation
period shall not be considered working days in determining a vacation period.”
Under this language, if a Juvenile Detention Officer (JDO) is scheduled to work
on a holiday listed in Article 20, Section 1 and decides to take the day off, s/he
may do so without using a vacation day to cover the time off. The JDO is
compensated for the day off by receiving eight hours of holiday pay, which
effectively gives the JDO eight hours of paid time off. If the JDO chooses,
instead, to work the holiday, s/he is paid eight hours’ holiday pay plus time
and one-half (1 ') the hourly rate for such hours worked on the holiday.

On or about September 15, 2015, JDO Kelly Ems-Wood requested to
take off Veteran’s Day (November 11, 2015) and Martin Luther King, Jr. day
(January 18, 2016) as holiday leave pursuant to Article 20, Section 2 of the
contract. On or about September 17, 2015, the Department, by and through
Melissa Hood, denied Ms. Ems-Wood’s request for paid time off for these
holidays, reasoning that “Holiday” is not a leave type.

On or about September 15, 2015, JDO Ruth Wohlgemuth requested to
take off Christmas (December 25, 2015) and the day after Thanksgiving
(November 27, 2015) as holiday leave pursuant to Article 20, Section 2 of the
Contract. On or about September 17, 2015, the Department, by and through
Melissa Hood, denied Ms. Wohlgemuth’s requests for paid time off for these
holidays, reasoning that “Holiday” is not a leave type. Ms. Hood then asked

Ms. Wohlgemuth whether she would like to use personal leave or vacation leave
to cover these holidays.

Article 20, Section 2 of the Contract permits JDOs to take paid time off
onn scheduled holidays without requiring JDOs to use vacation leave or



personal holiday leave. The Department’s denial of this right is a viclation of
the Contract.

DATE OF ACTION GRIEVED: On or about September 17, 2015.

IDENTITY OF GRIEVING PARTIES: Kelly Ems-Wood, Ruth Wohlegemuth and
FOP #77, on behalf of all affected JDOs.

IDENTITY OF PERSONS ALLEGED

TO HAVE CAUSED GRIEVANCE: Melissa Hood and, upon information and
belief, Michelle Shindler and other unknown parties.

PROVISIONS OF AGREEMENT
THAT WERE VIOLATED: Article 20, Section 2.

REMEDY SOUGHT:

(1) The Department shall approve the holiday leave requests of Ms. Ems-Wood
and Ms. Wohlgemuth in accordance with Article 20, Section 2 of the Contract.

(2) An expedited decision /hearing on this matter to ensure Ms. Ems-Wood and

Ms. Wohlgemuth are afforded the requested leave well before the dates of such
leave approach.

(3} Such other relief as is appropriate under the circumstances.
Respectfully submitted this 23rd day of September, 2015.

KELLY EMS-WOOD, RUTH WOHLGEMUTH & FRATERNAL ORDER OF

POLICE LODGE T, }%
BY: //

mas P, McCarfy, Esq. (#24171)
eating, O’Gara, Nedved & Peter, P.C,
530 South 13t Street, Suite 100
Lincoln, NE 68508
Ph: (402) 475-8230
tmccarty@keatinglaw.com

Attorney for FOP #77 and the Grievant



