
MEETING RECORD

NAME OF GROUP: CITY BOARD OF ZONING APPEALS

DATE, TIME AND Tuesday, November 27, 2012, 1:30 p.m., City Council 
PLACE OF MEETING: Chambers, First Floor, County-City Building, 555 S.

10th Street, Lincoln, Nebraska
              
MEMBERS IN Andrew Budell, Tim Francis, George Hancock, Scott
ATTENDANCE: Sandquist and Lynn Sunderman.  Chris Connolly and

Tim Sieh of City Attorney; Fred Hoke, Terry Kathe
and Shawn Johnson of Building and Safety; Dennis
Bartels of Public Works Engineering Dept.; Marvin
Krout, Steve Henrichsen, Brian Will, Paul Barnes and
Teresa McKinstry of the Planning Department; and
other interested citizens.

STATED PURPOSE Regular Board of Zoning Appeals meeting 
OF MEETING:

Chair Hancock opened the meeting and acknowledged the posting of the open
meetings act posted in the room.  He then called for a motion approving the minutes of
the regular meeting held August 10, 2012.  Motion for approval made by Sunderman,
seconded by Francis and carried 5-0: Budell, Francis, Hancock, Sandquist and
Sunderman voting ‘yes’.   

APPEAL NO. 1205
REQUESTED BY STANTEC ARCHITECTURE FOR AN EXCEPTION SEEKING A
REDUCTION TO THE PARKING REQUIREMENT, ON PROPERTY GENERALLY
LOCATED NORTHWEST OF THE INTERSECTION OF N. 11TH STREET AND
SAUNDERS AVENUE
PUBLIC HEARING: November 27, 2012

Members present: Budell, Francis, Hancock, Sandquist and Sunderman.

Hancock noted that a letter was received from the applicant requesting to continue
public hearing until January 25, 2013. 

Francis moved to defer, with continued public hearing and action scheduled for January
25, 2013, seconded by Budell and carried 5-0: Budell, Francis, Hancock, Sandquist and
Sunderman voting ‘yes’. 
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APPEAL NO. 1204 
REQUESTED BY THOMAS ZIMMERMAN, AN APPEAL OF THE DECISION OF THE
DIRECTOR OF BUILDING AND SAFETY APPROVING BUILDING PERMIT #1201678
ALLEGING THAT SAID BUILDING PERMIT WAS ISSUED IN ERROR, ON
PROPERTY GENERALLY LOCATED SOUTHWEST OF THE INTERSECTION OF
GRAINGER PARKWAY AND SOUTH 27TH STREET 
PUBLIC HEARING: November 27, 2012

Members present: Budell, Francis, Hancock, Sandquist and Sunderman.

Tim Sieh of the City Attorney’s office stated that a letter was submitted from Mark
Hunzeker.  

Mark Hunzeker appeared on behalf of Walmart Real Estate Business Trust.  They are
the owner of the property and believe they have a strong and direct interest in the
outcome of this appeal.  The City has made the decision that the hearing today is
limited to the Building and Safety Dept. and the applicant.  He thinks they are an
indispensable party to this and denial would be a destruction of the process.  

Chris Connolly of the City Attorney’s office appeared and stated that he has talked
with Mr. Hunzeker about the issue he raised.  The primary problem is they are not a
named party in this appeal.  The appeal goes to the issue if the City made the proper
decision.  The other issue is if Walmart is permitted to intervene.  If we allow them in,
then the question is if the board is allowed to hear anyone and everyone.  We think that
is not the case.   We think that this should be limited to the parties listed in the appeal. 

Sunderman questioned what parties are listed.  Connolly replied the parties are the
Stone Ridge Estates Homeowners Association, Michaela Maglalang and the City of
Lincoln.

Tom Zimmerman appeared and stated that he is the attorney representing Michaela
Maglalang and Stone Ridge Homeowners Association.  With respect to requested
intervention by Walmart, this appeal was directed to this board through the proper
channels and specifically, it appeals the decision of the Director of Building and Safety. 
This is a matter solely between his clients and Building and Safety.  Other issues were
raised.  He copied Mr. Hunzeker recognizing that they are affected by this decision, but
does not believe they are proper parties to this hearing.  

Sunderman questioned if someone from the homeowners association named in this
appeal, will be testifying.  Tim Sieh replied that could be one or multiple witnesses.  As a
party to this appeal, they have the opportunity to have parties appear that they deem
appropriate.  Sieh believes parties involved in the homeowner association could be
involved, as called by Mr. Zimmerman.  
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Hancock called for a motion allowing the representation of Walmart.  Sunderman moved
denial, seconded by Budell.   

Sunderman stated that it behooves the board to follow the advice of the City Attorney’s
office.

Hancock realizes the action only has two parties, but it is certainly not uncommon to
hear from other interested parties.  He doesn’t have a problem with that.  He hopes they
are all to the point.  He doesn’t have a problem with having Walmart heard.  He thinks
the board can respond appropriately.

Motion for denial carried 4-1: Budell, Francis, Sandquist and Sunderman voting ‘yes’;
Hancock voting ‘no’.

Connolly stated that the parties have agreed to certain formalities of this public hearing. 
There will be opening statements.  During his opening statement, he will voice his
jurisdictional objections and request for dismissal.  Mr. Zimmerman will put forward his
evidence.  That was the agreed upon procedure.  That will be much like what will
happen in a court room.  We anticipate that testimony and direct cross examination will
be very informal.  All parties felt that this structure would be most conducive to what
each side wants to present.  

Connolly thanked everyone for their time and being here today.  These board positions
are important to the City.  They have already stated a little bit about the unusual
procedure today.  The first thing he will ask the Board is to dismiss this appeal.  This will
create a nice record if this goes on to the District Court.  This will reduce the possibility
that this may come back before this board for more action.  With regard to the appeal
itself, in looking at the letter from Mr. Zimmerman, he sees six things that talk about
parts of the appeal.  They are looked at as complaints.  First, they say the action was
contrary to Titles 20 and 27 of Lincoln Municipal Code.  Title 20 is the building code. 
Title 27 is the zoning code.  He thinks the evidence you will hear today, there is an
avenue already in place to appeal Title 27.  The applicant ran out of time.  This is not
the right board.  Under Title 27 the issue will be a little more complex.  Building and
Safety is involved in some issues.  The issues at question are not issues that Building
and Safety made.  The permit was issued by Building and Safety, but the underlying
issues were not made by that department.  With regard to the access from Grainger
Parkway, that determination was made by Public Works.  The applicant has stated that
customer vehicles and trucks would be entering all hours day and night.  There is
nothing that regulates how this is a problem.   There is nothing that Building and Safety
can do about that.  The applicant talks about the lack of sufficient trees.  That is
regulated by the Planning Dept.  This is not an issue that Building and Safety deals with
either.  This is not within the jurisdiction of Board of Zoning Appeals.  The applicant also
talks about decreased property values, again this is not within the purvue of Building
and Safety.  These are not the kinds of things they deal with.  Their last issue states
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they believe this will create drainage issues.  Public Works deals with drainage issues. 
The reading of the applicant’s letter, it appears the access issues are the main concern. 
This is not something that is decided upon by Building and Safety.  Building and
Safety’s role is that they are an enforcement agency for the code.  An analogy would be
the Police Dept.  They don’t create the rules, they simply enforce them.  The
enforcement doesn’t take place prior to construction, it takes place afterward.  There are
areas that Building and Safety is responsible for.  The role of this board is to review
variances.  To review errors by Building and Safety doesn’t mean it is something in
connection with a project, that has not been alleged.  Nothing in this complaint alleges
there was an error by Building and Safety or that it is anything Building and Safety can
do something about.  What this gets down to is failure to state a claim for which relief
can be granted.  This ought to be dismissed before we even get to the merits of the
case.  The parties have agreed they can make their record.  He doesn’t believe this
hearing should be going forward and will be objecting to any of the evidence. 

Zimmerman is appearing on behalf of Stone Ridge Homeowners Association.  He
thanked this body for undertaking a task which is a little out of the norm.  This is the
procedure they have chosen to follow.  In response to Mr. Connolly’s comments, the
letter on appeal refers to Title 20.  He submits they are principally relying on Title 27. 
The board is familiar with the timeline from when this property was originally zoned B-2. 
When his client finally received notification of who would be building, it was after March
9 of this year, after the amendment.  With respect to Title 20, he would disagree.  The
purpose of that chapter is to deal with minimum standards as they apply to structures. 
They are here to complain about the impact this property will have.  Other evidence
submitted by the City will be various progress notes and various individuals who were
responsible for those reviews.  Of all the particular city employees, he can count seven
who are listed on the Building and Safety telephone directory as being Building and
Safety employees and others who must be city employees.  Mr. Connolly refers to the
curb cut permit.  That is one of the steps that needs to be taken prior to the permit being
approved.  It is his position that as a culmination of the various duties, a building permit
is approved by the Director of Building and Safety.  He will not present an opening
statement.  He believes his letter of application speaks for itself.  He called his first
witness Michaela Maglalang.  

Michaela Maglalang, 2227 Grainger Parkway, stated that in examining the B-2
administrative amendment in March of 2012 which allowed the rezoning of our impacted
property, there is an obligation that such amendment is not contrary to the general
purpose, Section 27.31.  Although the administrative amendment follows the protocol, it
failed to create a desirable environment.  The amendment does not preserve the value
of the property, specifically looking at creating a desirable environment and
complementing the general land use. This is definitely not desirable to have a big box
store situated in the middle of the neighborhood.  The residents of The Ridge do not
have to endure traffic from Shopko.  Wilderness Ridge and Wilderness Hills residents
do not have to deal with Kohls traffic.  Additionally, they do not share an entrance
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between customers and trucks.  The zoning was described this summer as an
experiment by Mr. Krout.  Why is it that we have been largely ignored?  You are asking
us to share an entrance.  We have been dealt our fair shared of poor planning
decisions, including a Holiday Inn directly across from Adams Elementary, along with
180 government subsidized apartments.  Life Point Fitness Center is also directly
across from Adams Elementary.  Sid Dillon Auto is directly in front of Life Point.  We
also have a multitude of apartments.  The sum of all the commercial entities creates
congestion.  This also impacts the neighborhood.  She asks Commissioners if they
would be supportive of a big box retail inside their neighborhood.  She asks that this
poor planning experiment is reversed.

Jim Hansbrough, 2424 Scotch Pine Trail, is a resident of the neighborhood that
surrounds the Walmart that is under construction.  He will start his presentation with a
map.  First of all, the location of the Walmart is near the corner of Yankee Hill Rd. and
27th St., two arterials.  Not directly in this intersection which is where you will find most 
shopping areas that are being built near a neighborhood.  There are residences on
three sides of this store.   The entrance and exit is off Grainger Parkway and 25th St. 
The other is off of Jamie Lane.  There is no light planned for Jamie Lane.  The impact of
traffic will have to enter the store off Grainger Parkway.  They will not be able to enter
off Jamie Lane because there is no light.  Customers who are interested in going north
will have to exit from Grainger.  This is the crux of the problem, the additional
congestion and traffic.  This is a neighborhood street.  He showed some pictures of the
area.

Connolly presented Exhibit 1, the file from Building and Safety regarding this application
and Exhibit 2, the letter from the State of Nebraska Accountability and Disclosure
Commission regarding a request from Lynn Sunderman to rule on any possible conflict
of interest with regard to this case. 

Zimmerman presented Exhibit 3, copies of everything Mr. Hansbrough showed in his
testimony. 

Connolly stated his objection to Exhibit 3.

Hansbrough stated that when some of the residents in the area were in the process of
purchasing their homes, they were not told of a big box retail store at this location.  His
pictures show the Walmart that is in the process of being constructed, is directly at the
25th Street location.  Many residents purchased their property knowing that this area
was there, but they were not told about a big box store.  They were not told of an
entrance on Grainger Parkway.  The delivery trucks will be required to come in off
Jamie Lane and go to the back of the store.  They will be exiting off Grainger Parkway.  
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Connolly objected.  He wants to be careful that Mr. Hansbrough is allowed to make his
statement, but he does not know that these are the routes that trucks will take.  Mr.
Hansbrough is not a traffic expert. 

Hansbrough continued that the traffic congestion alone is reason enough to not allow a
Grainger access to this store.  What we are proposing is that Jamie Lane be the sole
entrance and exit to the store.  Next, he will address what is their biggest concern is the
increased traffic that will take place behind the store.  This increased traffic will result
from different short cuts that customers will take.  There will be a lot of individuals from
Tamarin Ridge Apartments that will cut through the neighborhood to get to the store. 
That is not the only short cut.  Individuals that leave the store can take Vavrina Lane out
to 14th Street.  That is a much shorter route.  You don’t have to contend with lights at
Grainger Parkway.  Route C is Katrina Lane which gives customers a shortcut to
Yankee Hill Lane.  This is a shorter distance and travel time.  With the increased traffic,
we have very serious concerns for the children.  There are many young children in this
neighborhood.  Customers that don’t live in this neighbohod, their objective is to get out
as quick as they can.  Holiday traffic, you have all experienced what a Target or
Walmart can be between Halloween and New Years.  We ask you to imagine the traffic
this neighbhood could be faced with.  Any time of year, but during a heavy shopping
time, a driver looks to the right and sees three or four cars backed up at Grainger.  It is
understandable that they will go the other way to take a shortcut.  He showed an article
that appeared in the Lincoln Journal Star dated July 16, 2012 about a boy that was
killed running across a street in Hastings, NE.  This is a reality.  These points have been
presented to the Mayor.  The Mayor’s Chief of Staff and City Planning Director were
involved in the meeting as well.  He also asked the Public Works Director to review this. 
He was involved in another separate meeting with the Public Works Director, Miki
Esposito.  The concern was visible on everyone’s face.  The decision came back that
the building permit was approved.  An email from Ms. Esposito to Stone Ridge Estates
residents, dated August 28, 2012, explained that the City chose not to support our
concern and stand on this issue of the Grainger access causing a problem.  The
neighborhood has spoken at two City Council meetings about this issue and presented
facts.  The City attorney voiced in essence that they should not consider stopping this
permit issue to build there because the City could be held liable.  This is not, in our
opinion, a legal issue but a moral issue.  We all know what can happen here.  Walmart
has been quoted as saying they need dual access for convenience and safety, Jamie
Lane and Grainger Avenue.  One is safety.  We think having one access on Grainger
makes it less safe.  As far as convenience, you can rest comfortable that residents
would much prefer to drive out to Grainger so the neighborhood is safer.  Walmart has
stores with a single entry.  He presented a map of the location of a Walmart Super
Center is Timnath, Colorado, built in 2009.  There is a single entrance to and from the
store.  A precedent has been established.  The neighborhood struck out with the City
Council and struck out with the Mayor’s office.  They approached the Journal Star. 
They graciously met with us and agreed to do another editorial on the subject.  October
1, 2012, at the end of article, they stated they hoped the neighbors and Walmart try to
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find common ground.  The neighborhood was very pleased to hear that, but believe the
newspaper recommended a solution that falls short, in our opinion.  He presented a
schedule of five options that Public Works presented as to how this issue can be
addressed.  Options that will either eliminate the shortcut issue or reduce it.  First is no
access to Grainger.  This makes the most sense.  Next option is right turn only at
Grainger.  This option will eliminate the short cut safety issue, but does not deal at all
with the congestion issue.  Next option is closing Grainger at 25th Street.  He was
surprised at the amount of residents who were willing to do this.  The problem with that
option is it will cause additional traffic in the neighborhood.  The other options were a
right in/right out only at Grainger and the fifth is a left in/right in/right out only at
Grainger.  These do not eliminate the short cut issue.  This last option number five is
what the Journal Star had recommended as their solution.  He called the editor after the
article ran.  The editor said he was feeling that by taking this position it would help and
lead to a compromise.  Should safety for children really be compromised?  He honestly
has a problem with that.  He struggles to understand.  This is a moral issue, not a legal
one.  This group is their last hope of being able to deal with this issue.  He suggests a
few different steps.  Think through what is being presented and give it serious
consideration.  He asks that you take a side step and think a minute about who you
admire most and typically, they are individuals that have stood for what they believe. 
They have stood up for what is right regardless of the adversity.  Next, he suggests you
think about your children or grandchildren and what would they want you to think about. 
What if there is an accident a year or two down the road, how are you going to feel if
you haven’t taken a stand.  He thanked everyone for their time and attention to this
matter. 

Zimmerman presented Exhibit 4, the map of a Walmart in Timnath, CO that shows only
one entrance/exit and Exhibit 5 which summarizes the five traffic options regarding
Grainger access.  

Connolly objected.

Hancock wants to hear every opinion.  The City Attorney has raised the point if this is
the opportunity for everyone to speak, or not.  Hancock sees it as his job to see if the
testimony is pertinent or not.  We are treading close to the line at this point and
reminded everyone to keep those things in mind. 

Connolly stated the base of his objection is that Hansbrough is not a traffic engineer,
nor has he conducted any studies.  Hansbrough acknowledged he is not a traffic
engineer, but has had discussions with City employees about these points. 

Beth Zillig, 7865 S. 25th Street, lives at the corner of 25th and Grainger where they have
their access.  We looked for a really long time for a walk out lot.  We specifically asked
about the open lot and asked a lot of questions.  We were told it was zoned more for a
strip mall or businesses.  At no time was it mentioned that a big box store was an
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option.  We were told that Ridge Development owned it and they were very careful
about what would go in there.  We went ahead and built our dream house.  We were in
our house less than sixteen months when we found out that Wamart was approved to
build.  This is a 24 hour supercenter.  From our back deck, we have a perfect view of
the loading docks and trash dumpsters.  Our house will now permanently be lit from
Walmart lights.  It is obvious that this will cause huge problems.  There will be noise
generated by delivery trucks.  Customers will be entering and exiting at all hours of the
day and night.  Our big concern is the traffic.  No other Walmart in town has a primary or
secondary entrance through a neighborhood.  Our neighborhood is full of families with
children, including toddlers and preschool children.  She worries about the increased
traffic.  Adding to the challenge of safety is the issue of crime that tends to follow these
businesses.  They will be able to see our house and when deliveries are made.  They
will be able to see in our garage.  Anyone will be able to see our children coming and
going.  When we first found out the possibility of a Walmart coming, we also found out
that we were too late to do anything about it.  This is setting a precedent that the
almighty dollar is more important.  The decision to let WalMart into our neighborhood
was wrong.  We put forth laws for our children preventing them from being bullied.  We
provide them with examples.  We do not hold our adults to the same standards.  We
need your help now in order to protect our families. 

Zimmerman asked Ms. Zillig to mark the location of her home on the site plan map and
initial it.

Becky Collins, 2464 Nick Road, stated that she lives in the Stone Ridge Estates
development and was present today to discuss the dangerous by design Walmart store. 
She is very concerned with using Grainger Parkway as an entrance and exit.  The
residents of Stone Ridge Estates are not asking for anything that any other residents
have not asked for.  Remember when children rode their bikes everywhere?  The
residents are concerned that once the construction of Walmart is complete, our
neighborhood will no longer be resident friendly.  There will be 20 semis per day
delivering product to Walmart entering and exiting onto Grainger Parkway.  A safe
journey is what we want and pedestrian safety is an issue that affects all of us.  We love
to walk, run, bike and just be outside enjoying our community and neighbors.  We are all
pedestrians at some time of the day. Each year thousands of pedestrians are killed or
injured.  During the past decade more than 63,000 pedestrians were killed or injured.  In
retrospect, wouldn’t it be to our advantage to limit the amount of trucks?  Allowing the
entrance and exit onto Grainger Parkway is a design that is convenient for cars and not
for children and residents.  Please show concern for the residents of Stone Ridge
Estates. 

Connolly stated that Ms. Collins indicated 20 trucks a day.  He wanted to know what is
the source of her information.  Collins responded that information was from a previous
hearing that we heard when we did a survey of Walmart stores within Lincoln.  Connolly
questioned if that was a previous hearing here.  Collins responded no.
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Becky Hansbrough, 2424 Scotch Pine Trail, stated that she is here today as a mother
and grandmother having experienced the difference between a residence driver and
someone who is just driving through the neighborhood.  Her ten year old son was hit by
a car.  She heard the ambulance as she was approaching the area where he was hit. 
She is a nurse.  She made sure he didn’t move.  Luckily, he was hit by a resident going
less than 25 miles per hour.  She was told the next day by the insurance carrier, it was
the child’s fault for going into the street and not looking.  He learned the rules of the
road at an early age. He was with a friend and went into the street.  The driver stopped
by the house and he called the next day.  There is a difference between consumer
traffic who has no engagement in the neighborhood and a neighbor.  Her husband and
herself took a walk through the neighborhood and there were all kinds of children
playing outside.  That will have to change. 

Zimmerman submitted Exhibit 6, the site plan map initialed by Ms Zillig and Exhibit
Exhibit 7, a directory of all employees of Building and Safety.  He also submitted Exhibit
8, a copy of the application for building permit with attachments and comments 

Connolly objected to Exhibit 6 and Exhibit 7.  He has no objection to Exhibit 8.

Fred Hoke is the Director of Building and Safety and Manager of the Development
Services Center.  His job responsibilities are to provide supervision for all staff, review
plans and monitor inspections.  

Connolly questioned if his duties include issuance of building permits.  Hoke replied yes. 

Connolly questioned with regard to traffic issues, is this something that Building and
Safety deals with?  Hoke replied that is handled by Public Works. 

Connolly questioned that is not an issue that Building and Safety handles at all?  Hoke
replied he was correct. 

Connolly stated that when a permit comes in that involves traffic, this is farmed out.
Hoke replied correct. 

Connolly questioned the landscape review.  Hoke replied that is under the jurisdiction of
the Planning Dept. 

Connolly questioned who handles drainage.  Hoke replied Public Works.

Connolly questioned if Hoke believes everything was done correctly.  Hoke replied yes. 

Zimmerman questioned if Hoke was familiar with Exhibit 8, the building permit that was
approved.  Hoke replied yes.  Zimmerman wanted to know if Hoke recognizes the plan
review comments and notes.  Hoke reviewed approving the building permit. 
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Zimmerman stated that in his reading, seven individuals were involved in the review.
Hoke replied yes, and other departments.  

Zimmerman wondered if Hoke would agree that building permits are approved pursuant
to Title 27 of LMC.  Relating that in summary fashion, the purpose of the title is to
address safety concerns and value.  Hoke would disagree. He believes the
responsibility is to assure that buildings meet codes and the safety of the residents and
the people who use the facilities.  Building and Safety is responsible for the codes of the
safety of the building.  

Zimmerman questioned if the department considered Jamie Lane or single access
should be something that is implemented.  Hoke responded that other departments
would make those recommendations, not Building and Safety.  Zimmerman questioned
if it would be fair to say that approval would not go forward without Hoke’s final
approval.  Hoke replied he was correct. 

Connolly stated that issues are being raised with protection of the neighborhood.  Other
departments are responsible for the safety of the community.  Connolly does not believe
Hoke is making decisions with regard to street access, etc.  He is making decisions with
regard to the building.  Hoke replied correct.  

Zimmerman questioned if traffic patterns are generally considered.  Hoke stated that
another department has done that.  Zimmerman asked if the traffic pattern is looked at
by Hoke.  Hoke replied no. 

Shawn Johnson from Building and Safety appeared. 

Connolly distributed copies of Exhibit 8, application for building permit materials.

Connolly asked for Johnson’s position with the City.  Shawn Johnson replied he has
been a Plans Examiner for nine years with the City of Lincoln Building and Safety Dept. 
He reviews residential plans, tracks commercial plans and works the front counter. 

Connolly questioned if Johnson is familiar with Exhibit 8.  Johnson replied yes.  Connolly
asked if what he was shown is a true and correct copy.  Johnson replied yes.  The first
page is a building permit application.  It indicates the address, legal description, use of
the building, who is representing the building permit application.  Connolly noted this
was on behalf of Walmart.  Johnson replied yes.  

Connolly asked who is SWPP.  Johnson replied this refers to the Storm Water Pollution
Plan to be determined.
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Connolly questioned who is Gordon McGill.  Johnson replied he is also a plans
examiner for the City.  Connolly questioned if Johnson worked with McGill.  Johnson
replied correct.  

Connolly stated the next page of the exhibit is the comments of the individual who did
the review on this plan.  There are numerous comments and names as they apply to
each of the areas that need some kind of review.  Under building zone and accessibility,
reviewed by Richard Burton.  Johnson stated Richard Burton is a commercial plan
reviewer for Building and Safety.  Connolly noted that initially this application was
denied.  Some things were done to bring this under compliance.  Gary Spier is another
name noted on the paperwork.  Johnson stated he is also a commercial plan reviewer
for Building and Safety.  Connolly noted that next on the list is the curb cut reviewed by
Barnie Blum.  Johnson stated that Barnie Blum works for Public Works.  Connolly
questioned if Public Works makes the determination whether or not the curb cut should
be approved.  Johnson replied yes.  Connolly pointed out Ed Bergstrasser.  Johnson
stated that Ed Bergstrasser is chief electric inspector for Building and Safety.   Connolly
noted the name of Fire Prevention, Bob Fiedler.  Johnson replied that Bob Fiedler is a
fire inspector for Building and Safety.  Connolly wanted to know who Justin Daniel is. 
Johnson replied that Justin Daniel is with the Health Dept.  Connolly pointed out impact
fees reviewed by Michaela Dugan.  Johnson replied she is with Public Works.  Connolly
questioned if Building and Safety receives the impact fees.  Johnson replied no. 
Connolly pointed out the landscape screen plan review by Tom Cajka.  Johnson stated
that Tom Cajka works for the Planning Dept.  Connolly stated that next on the document
is a section for mechanical code review by ANY.  Johnson stated that is reviewed and
approved by Building and Safety.  Connolly noted the next section of NDEQ and
Richard Burton.  Johnson replied that Richard Burton is a commercial reviewer who
checks to make sure that the grading plan for this site has been reviewed and
approved.  Connolly wondered who deals with SWPP.  Johnson replied Public Works. 
Connolly stated that NDEQ, Gary Spiers says approved.  Johnson stated that the
SWPP number must have been received.  Connolly noted the next two boxes deal with
the NRD.  He understands this was initially denied.  Once a SWPP number was
supplied, Gary Spiers approved it.  Connolly noted another name of T. Kathe.  Johnson
replied that Terry Kathe works for Building and Safety.  Connolly stated that initially the
section for parking lot lighting and lighting on the building was denied.  Then it was
approved by Terry Kathe on August 7, 2012.  Then the next box is plumbing code by
Bob Siemsen.  Johnson stated that Siemsen is the Chief inspector with Building and
Safety.  Connolly stated the next box is Public Works Engineering and questioned who
is Buff Baker.  Johnson replied that Baker works for Public Works Engineering.  In this
case, Ben Higgins with Public Works Watershed Management looked at the application. 
Buff Baker also reviewed it for parking lot design standards.  Connolly sees the name of
Doug Leudtke. Johnson replied he is with the Public Works Water Dept.  Connolly
inquired about Harry Kroos.  Johnson replied that Kroos works for Public Works.  If
there is a special permit or use permit on this property, it gets routed to Terry Kathe to
determine if it complies.  Connolly stated the next box shows approved.  Does this
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mean all the issues listed were resolved?  Johnson yes.  Connolly noted the structural
plan review by King.  Johnson stated that King does the structural review contracted by
the city.  Connolly believes the city does not have a structural engineer on staff, correct? 
Johnson said yes.  Connolly stated the next box shows structural plan review by Gary
Spier. The last box shows all the codes that were used.  It appears not all of the work
done in relation to putting this building permit together was done by employees of
Building and Safety.  Johnson replied he was correct. 

Connolly submitted a series of copies City Ordinances that he would like to offer as
Exhibits 9, 10, 11, 12 and 13. 

Zimmerman stated that the purpose of Title 27 is to lessen congestion in the streets.
Further in Title 27 speaks to the value of the property and encouraging the most
appropriate use of the land.  This board heard from five different residents of the
neighborhood.  Miss Zillig was the third witness, the woman whose family residence is
directly catty corner next to the driveway that has currently been cut on Grainger.  She
believes how this project will impact the value of her home and the safety of the
children.  We are requesting that this board do something that has not been done
before, including the various representatives of the department.  With respect to
principally the safety issue.  Mr. Hansbrow testified that there are other Walmarts in
other communities that have single points of ingress and egress.  Mr. Hoke’s job and 
this board’s job on appeal, is to ensure the safety of the community is upheld and
property values are maintained.  There was clear testimony of presenting the case from
the standpoint of the neighborhood, without an expert opinion.  An obvious ramification
that the utilization for the driveway on Grainger Parkway, that there will be a cut through
the neighborhood.  He would submit that there is also an alternative.  The driveway on
Grainger if allowed to be located on Grainger, be adjusted in a couple of respects.  That
it be moved further to the east.  Moving that driveway to the east, we have effectively
and initially solved the entrance of east bound traffic into the site.  Allow only for right
turn exit traffic.  It would not be allowed to permit traffic to come in from the east or west
and only exit to the east.  Walmart has indicated through many of the documents that it
intends to use as a means of directing delivery truck traffic that they use only Grainger
Lane.  That is Walmart’s answer.  By allowing only an exit from that site, he would
submit that moving the driveway to the east and create an angular driveway, draw a
driveway that goes angularly northeasterly direction, an alternative.  Jurisdictionally, if
this appeal doesn’t lie with this body, then he doesn’t know where it lies.  At least seven
of the individuals involved with this process are directly under the supervision of the
Director of Building and Safety.  This neighborhood has suffered under a  lot of
decisions that have come after the neighbors have already built their houses.  We have
explored this issue with the City.  It is our position that this board has the power to
correct a decision that goes back to at least 2003 when the change of zone and permit
were approved.  A bad zoning decision was made in 2003 and we are here to address
the fallout from that.                                  
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Connolly thanked the Commissioners and expressed appreciation to the neighbors for
their passion.  The problem is this is a nation of laws.  When people are doing things
correctly as has been done here, they are entitled to the fruits of those decisions. 
Based on the permitting process, this was done correctly.  That is the only thing this
board is being asked to consider.  He is renewing his motion to dismiss based on
jurisdictional aspects that he voiced before.  There is nothing that is being complained
about now that Building and Safety has anything to do with.  They have no authority to
do anything with traffic.  Decisions made on these issues were made a long time ago. 
To come to this board now and expect it to overturn a decision made a long time ago is
not right.  He would ask that you dismiss this for jurisdictional and on the aspects of the
case itself.  The board heard a lot about other issues, but didn’t hear anything about
how this application was faulty.  Considerations or criteria that allow this board to make
decisions are specifically list in Title 27.75 of Lincoln Municipal Code.  There are a
number of things that this board considers of all appeals.  First is to determine the
proposed change.  He is not sure what the proposed change is in this case.  The
change is with regard to variances, not building permits that have been reviewed and
reviewed and approved by many professionals and have taken many steps.  That is not
the role of this board.  He asks this board to dismiss this on the basis of jurisdiction and
the merits of the appeal. 

ACTION: 

Francis moved dismissal due to jurisdiction, motion died for lack of a second. 

Hancock questioned the difference of dismissal and denial.  Tim Sieh replied that
dismissal would be based on the jurisdictional issue or denial based on the merits of the
case.  The final decision wouldn’t  be any different. 

Francis has a lot of confidence in this board.  He has more confidence in the expertise
and experience of staff.  He doesn’t see any substantive arguments to support this
request.  Francis moved denial, seconded by Sunderman.

Hancock has some terribly strong feelings about this application.  He can’t imagine
some of the things that the neighbors should have to put up with.  Most of these issues
should have been raised when this property was zoned.  All of these concerns should
have been questioned and answered long ago.  He questions some of the decisions
that some of the designers have made.  He believes it is the duty of the Director of
Building and Safety to exercise good judgement and he gets a lot of input from his staff. 
There are always arguments both ways.  He cannot see any reason to undo what the
official process has done in their official judgement.  There will always be differences of
opinions.   
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Sandquist heard one comment repeated that they were told that there would be no big
box store at this location.  He is curious who made that statement.  He questioned if
there is any written data by the City or realtor comment.  This property was zoned for
commercial before any houses were built.  He personally sees the problem as
essentially off-site traffic impacting the neighborhood, whereas a permit has nothing to
do with that.  There seems to be an awful lot of Public Works issues that he believes
need to be addressed again.  He can’t comment on that. 

Sunderman stated that in the information the Commissioners received, a conceptual big
box use was shown in 2003.  That was before most, if not all of these homes were built. 
As far as property values, it was going to happen first.  As far as traffic, he is sure that
Public Works looked at traffic.  Without any direct data to contradict what Public Works
did at that time, he doesn’t see any way to change that.  There was a lot of opinion in
testimony.  Public Works put their traffic plan in place back when this was approved.  No
data was shown to disprove what was already approved.  Each department took care of
their own area of expertise.  To sum up, whether this is an ideal use for this location is
not even a question.  It was if the process was followed properly or not and  he believes
it was. 

Budell echoed Sunderman.  He does not have an issue with the jurisdictional issue, but
when it comes to whether there was any error on the part of Building and Safety, we
didn’t hear any error in those steps. 

Motion for denial carried 5-0: Budell, Francis, Hancock, Sandquist and Sunderman
voting ‘yes’. 

There being no further business, the meeting was adjourned at 3:45 p.m.

F:\FILES\PLANNING\BZA\MINUTES\2012\112712.wpd
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List of Exhibits 

Exhibit 1 ..... Building and Safety file
• Application Form, Appeal to Board of Zoning Appeals
•  Letter from Thomas Zimmerman dated October 12, 2012
•  Memo from Brian Will, Planning Dept. dated October 24,

2012 
• City of Lincoln Plan Review Comments, printed October 17,

2012
• Commercial Building Permit, B1201678
• Application for Building Permit, stamped June 13, 2012 as

received by Building and Safety 
• Certificate from City Clerk dated November 15, 2012
• Application for Curb Cut, stamped June 13 2012 as received

by Building and Safety 
• Site Plan prepared by SMC Consulting Engineers dated

06/08/12
Exhibit 2 ..... Letter from State of Nebraska Accountability and Disclosure Commission 

addressing potential Conflict of Interest from Lynn Sunderman
Exhibit 3 ..... Presented by Jim Hansbrough - map, pictures, safety concerns, article in 

Journal Star dated July 16, 2012, email from Jim Hansbrough to Miki
Esposito, map of Walmart Supercenter in Timnath, CO, table of five traffic
options regarding Grainger access and copy of Lincoln Journal Star
opinion dated October 1, 2012

Exhibit 4 ..... Google color map of Walmart in Timnath, CO
Exhibit 5 ..... Five traffic options regarding Grainger access 
Exhibit 6 ..... Site Plan of proposed Walmart Supercenter at 27th Street and Grainger
Exhibit 7 ..... Building and Safety telephone directory 
Exhibit 8 ..... Building and Safety file copies 

• Application Form, Appeal to Board of Zoning Appeals
• Review Requested form from Building and Safety 
• City of Lincoln Plan Review Comments, printed November

19, 2012 
Exhibit 9 ..... Chapter 2.08 of Lincoln Municipal Code, Dept. of Building and Safety 
Exhibit 10 ... Chapter 27.64 of Lincoln Municipal Code, Use Permits
Exhibit 11 ... Planning Department staff report on Appeal No. 1204, dated November

27, 2012
Exhibit 12 ... Chapter 2.35 of Lincoln Municipal Code, Public Works and Utilities Dept.
Exhibit 13 ... Chapter 2.30 of Lincoln Municipal Code, Planning Dept. 


























































































































