
LINCOLN CITY/LANCASTER COUNTY PLANNING STAFF REPORT
___________________________________________________

for October 25, 2006 PLANNING COMMISSION MEETING

P.A.S.: Special Permit #06063

PROPOSAL: The expansion of a nonconforming use for the sale of alcoholic
beverages and for the sale of alcoholic beverages for consumption off
the premises.

CONCLUSION: The site plan shows the outdoor seating area where existing parking
stalls are located, thereby eliminating several of them.  The use is
considered nonconforming because it does not provide the off-street
parking provided by the Zoning Ordinance, and no additional spaces
can be eliminated to expand the use.  The outdoor seating area must
either be sited in such a way that it does not eliminate any parking
spaces, or the parking spaces must be relocated on the site.  Provided
the current number of stalls is not reduced, this request complies with all
applicable criteria for a special permit for the expansion of a
nonconforming use and for the sale of alcohol for consumption off the
premises. 

RECOMMENDATION:  Conditional Approval

GENERAL INFORMATION:

LEGAL DESCRIPTION: Lot 6 except the west 20 feet and all of Lot 7, Block 2, Westgate
Park for Business and Industry First Addition.

LOCATION: 399 Sun Valley Blvd

EXISTING ZONING: I-1 Industrial 

EXISTING LAND USE: Commercial

SURROUNDING LAND USE AND ZONING:  

North: Vacant I-1
South: Industrial I-1
East: Vacant I-1
West: Industrial I-1

COMPREHENSIVE PLAN SPECIFICATIONS:  The Comprehensive Plan designates
industrial land uses in this area.
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HISTORY: October 24, 1984 - Special Permit #1076A to waive the required landscape
screen adjacent to Sun Valley Blvd and Victory Lane was approved.

March 28, 1984 - Special Permit #1076 to allow parking in the required front yard adjacent
to Sun Valley Blvd and Victory Lane was approved.

BACKGROUND: Big John’s Billiards is located in the building on the site and includes
billiards, a kitchen for food service, and sells alcohol for consumption on the premises.  The
applicant is proposing to construct an outdoor seating area for smoking where patrons will
also be allowed to have alcohol.  

Establishments which sell alcohol and pre-date the adoption of the ordinance are considered
pre-existing special permits if the use complies with the requirements for a special permit.
Those that don’t are treated as nonconforming uses.  In this case, the required number of
dedicated off-street parking spaces for a special permit for the sale of alcohol is not provided,
so the sale of alcohol is considered nonconforming.  As a result, a special permit as required
under LMC Section 27.63.280 Expansion of Nonconforming Uses must be approved by the
Planning Commission for the outdoor seating area to be allowed.

As part of this request the applicant is also seeking the authority to sell alcohol for
consumption off the premises.  The criteria for special permits for both the expansion of a
nonconforming use and for off-sale alcohol are reviewed in this report. 

ANALYSIS:

1. The premises is located southwest of the intersection of Victory Lane and Sun Valley
Blvd.  The site is fully surrounded by industrial-zoned land, with vacant parcels to the north and
east, and industrial uses to the west and south.

2. The application requests expansion of the area of on-sale alcohol to include a
proposed 675 square foot outdoor seating area for smoking, eating and drinking.  But
because the parking spaces required for a special permit for on-sale alcohol are not provided,
the use is considered nonconforming, so a special permit to allow the expansion of a
nonconforming use is required.  

3. The application also includes the request for authority to sell alcohol for consumption
off the premises. 

4. SPECIAL PERMIT REQUIREMENTS FOR EXPANSION OF NONCONFORMING
USES PER LMC 27.63.280.
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(a) Effects on adjacent property, traffic, city utility service needs.

The proposed outdoor area is located on the north side of the building facing Victory
Lane making use of an existing doorway, and will be surrounded by a 6'-tall wood
privacy fence.  Sited here, the impact upon neighboring properties should be
insignificant.  No impacts upon traffic and utility service needs are noted.  

(b) Density of land use zoning for the subject property and adjacent property.

A special permit for on-sale alcohol requires one parking space for every 100 square
feet of floor area.  The site plan shows approximately 14,930 square feet of floor area
(14,256 indoor plus 675 outdoor) with 67 parking spaces.  There are actually seven
more spaces located along the north edge of the building where the outdoor dining is
proposed, but they are not shown.  The actual total number of spaces provided is 74,
which is 76 less than the number required.  The size of the outdoor area suggests that
approximately four of the seven spaces would need to be removed to put it at the north
edge of the building.

The use contains a kitchen and food service, so the request for expansion to include
an outdoor seating area is exempt from having to provide additional parking per the
outdoor dining provisions in the Zoning Ordinance.

 Aside from the parking issue, this request otherwise complies with the requirements
for a special permits for both on and off-sale, but the lack of required parking makes
it nonconforming.  If the outdoor seating area can be provided without losing any
parking spaces, the impact of the expansion is negligible.  To not make the
nonconformity worse, the outdoor seating either needs to be located in an area which
does not require parking to be removed, or  the spaces must be relocated on the site.
 
(c) The degree of hardship upon the applicant which would be caused by
failure to grant such a permit.

This use can continue to operate regardless of whether this application is approved
or not.  Additionally, denial of this request does not prohibit the construction and use
of the outdoor seating area for smoking or dining.  If denied, alcohol would not be
allowed in the outdoor area and off-sale would not be authorized.  The applicant states
that this request is in response to the indoor smoking ban, and is an attempt to provide
an outdoor area where people can smoke and be served alcohol to increase revenue.
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5. Comments from other departments:

POLICE: The Police Department has no objection to this request.

PUBLIC WORKS: Public Works has no objection to this request.

HEALTH: The Health Department noted that for approved smoking areas,
the applicant is to provide at least 20% net open space to the
outside relative to the total square footage of all four walls and
ceiling to ensure adequate ventilation for the protection of public
health.  This space must be permanent and non-closable.  The
use of any building material in this open space must be
subtracted from the available open space.

 The applicant must also provide detailed floor plan and
elevations of the smoking area clearly depicting the provided
open space with accompanying calculations to confirm the
percentage of provided net open space.

CONDITIONS:

Site Specific:

1. This approval permits the expansion of a nonconforming use to include an outdoor
seating area for the sale of alcohol for consumption on the premises, and authorization
for the sale of alcohol for consumption off the premises as shown on the attached site
plan.

General:

2. Before the sale of alcohol in the outdoor dining area and the sale of alcohol for
consumption off the premises:

2.1 The permittee shall submit five copies of a revised site plan to the Planning
Department office for review and approval showing 74 on-site parking spaces.

2.2 The construction plans comply with the approved plans.

Standard:

3. The following conditions are applicable to all requests:
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3.1 Before the sale of alcohol in the outdoor area and for consumption off the
premises, all development and construction is to comply with the approved
plans.

3.2 The site plan accompanying this permit shall be the basis for all interpretations
of setbacks, yards, locations of buildings, location of parking and circulation
elements, and similar matters.

3.3 This resolution's terms, conditions, and requirements bind and obligate the
permittee, its successors and assigns.

3.4 The applicant shall sign and return the letter of acceptance to the City Clerk
within 60 days following the approval of the special permit, provided, however,
said 60-day period may be extended up to six months by administrative
amendment.  The clerk shall file a copy of the resolution approving the special
permit and the letter of acceptance with the Register of Deeds, filling fees
therefor to be paid in advance by the applicant.

4. The site plan as approved with this resolution voids and supersedes all previously
approved site plans, however all resolutions approving previous permits remain in
force unless specifically amended by this resolution.

Prepared by:

__________
Brian Will, AICP, 441-6362, bwill@lincoln.ne.gov
Planner
October 11, 2006
 
OWNER/
CONTACT: William Prout

9819 M Street
Omaha, NE 68127
402.592.3545

APPLICANT: Big John’s Billliards
399 Sun Valley Blvd
Lincoln, NE 68508
402.474.3545

F:\FILES\PLANNING\PC\PERMITS\SP\06000\SP06063 399 Sun Valley Blvd.Big John's off-sale.bjw.wpd   
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One Square Mile
Sec. 22 T10N R06E

Zoning:

R-1 to R-8
AG
AGR
R-C
O-1
O-2
O-3
R-T
B-1
B-2
B-3
B-4
B-5
H-1
H-2
H-3
H-4
I-1
I-2
I-3
P

Residential District
Agricultural District
Agricultural Residential District
Residential Convervation District
Office District
Suburban Office District
Office Park District
Residential Transition District
Local Business District
Planned Neighborhood Business District
Commercial District
Lincoln Center Business District
Planned Regional Business District
Interstate Commercial District
Highway Business District
Highway Commercial District
General Commercial District
Industrial District
Industrial Park District
Employment Center District
Public Use District 
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