
LINCOLN CITY/LANCASTER COUNTY PLANNING STAFF REPORT
___________________________________________________

for APRIL 25, 2007 PLANNING COMMISSION MEETING

PROJECT #:  Special Permit No. 07010

PROPOSAL: Expand a nonconforming use (a service station that sells alcohol
for consumption off the premises).  

LOCATION: N. 70th Street and Havelock Avenue

LAND AREA: 27,800 sq. ft. (0.64 acres) more or less

EXISTING ZONING: R-2 and B-1

MODIFICATION REQUEST: To allow one stacked vehicle per pump.

CONCLUSION: The west parcel’s ownership includes two lots with one house.
The west lot is zoned R-2, while the east lot is zoned B-1.  The
parcel south of the existing service station is zoned B-1.  The
service station could expand into the existing B-1 district.

RECOMMENDATION:  Conditional Approval
Waivers/modifications:
to modify design standards to allow one stacked vehicle per pump        Approval

GENERAL INFORMATION:

LEGAL DESCRIPTION:  Lots 1, 2, and 3, Block 24, Havelock, located in the NE 1/4 of
Section 9-10-7, Lancaster County, Nebraska.

EXISTING LAND USE:  Service station, multiple family dwelling, and single family
dwelling.

SURROUNDING LAND USE AND ZONING:  

North: B-1: service station
R-2: single family dwelling

South: R-2: three single family dwellings
East: B-1: multiple family dwelling
West: R-2: single family dwelling
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ASSOCIATED APPLICATIONS:
Change of Zone #07020 from R-2 to B-1 for Lot 3, Block 24 of this application.

HISTORY:
January, 2006 Retail uses on the property ceased.

March 15, 2004 City Council deleted the provision in 27.63.685 to allow mitigation of the
adverse effects of the sale of alcohol if the licensed premise was within
100' of a residential area, etc.

April 18, 1994 The applicant’s sale of alcohol became a nonconforming use.

April 11, 1994 City Council approved the creation of a new special permit (27.63.685)
to (among other things) regulate the location/spacing of  establishments
selling alcohol.

COMPREHENSIVE PLAN SPECIFICATIONS: 
Commercial: Areas of retail, office and service uses. Commercial uses may vary widely in their intensity of use
and impact, varying from low intensity offices, to warehouses, to more intensive uses such as gas stations,
restaurants, grocery stores or automobile repair. Each area designated as commercial in the land use plan may
not be appropriate for every commercial zoning district. The appropriateness of a commercial district for a
particular piece of property will depend on a review of all the elements of the Comprehensive Plan.  (p. 16)

Encourage renovation and reuse of existing commercial centers. Infill commercial development should be
compatible with the character of the area and pedestrian oriented. As additional centers are built, the City and
developers should be proactive in redevelopment of existing centers to make sure that redevelopment is
sensitive to the surrounding neighborhood and happens quickly to reduce vacancies. (p. 36)

Commerce Centers should be developed as integrated centers – “four corner commercial development” should
be discouraged.  Centers should be appropriately dispersed throughout the community to support convenience
of access and to lessen impacts on infrastructure. (p. 47)

Buildings and land uses at the edge of the center should be compatible with adjacent residential uses.
Examples of compatible land uses include offices or child care centers. Buildings should be compatible in
terms of height, building materials and setback. Small compatible commercial buildings at the edge could
include retail or service uses. Buildings with more intrusive uses should have greater setbacks, screening
requirements and be built of more compatible materials. (p. 48)

The most intensive commercial uses, such as restaurants, car washes, grocery stores, gasoline/ convenience
stores and drive thru facilities should be located nearer to the major street or roadway and furthest from the
residential area. Citizens of the community have become increasingly concerned about “light pollution” and its
affects upon neighborhoods and the environment. Lighting, dumpsters, loading docks and other service
areas should be shielded from the residential area. (p. 48)

Maintain and encourage retail establishments and businesses that are convenient to, and serve, neighborhood
residents, yet are compatible with, but not intrusive upon residential neighborhoods. (p. 48)
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Expansion of existing commercial and industrial uses  should not encroach on existing neighborhoods and must
be screened from residential areas. (p.48)

The priority in older areas should be on retaining areas for residential development. Prior to approving the
removal of housing in order to provide for additional parking to support existing centers, alternatives such as
shared parking, additional on street parking or the removal of older commercial stores should be explored. (p.

48)  

PUBLIC SERVICE:  
The Police Department objects to this application, stating that the proposed structure should
meet the current zoning requirements.  This would require an application for a special permit
for the sale of alcohol for consumption off the premises and 100' spacing from a residential
area.

AESTHETIC CONSIDERATIONS: 
Lot 3 could serve as a buffer between the expanded service station and the existing
residential neighborhood to the west. 

ALTERNATIVE USES:
Operate the new business from the existing facility and continue the nonconforming use.  Sell
or lease the space for other commercial uses.

ANALYSIS:

1. According to 27.61.030, “In the event that a nonconforming use of any building or
premises is discontinued or its normal operation stopped for a period of two years, the
use of the same shall thereafter conform to the uses permitted in the district in which
it is located.”  The property use has been discontinued since January, 2006.

2. The nonconforming use at issue is the sale of alcohol for consumption off the premises,
which now requires a special permit.  The applicant wishes to demolish the existing
service station, an adjacent multiple family dwelling, and a single family dwelling in
order to build a larger facility, which will result in the expansion of the licensed
premises for the sale of alcohol (the nonconforming use).

3. The special permit allows the enlargement, extension, conversion, reconstruction, or
structural alteration of a nonconforming use.

4. The proposed site plan actually moves the licensed premises for the sale of alcohol
further into the adjacent residential district than the existing structure.

5. The proposed site plan to remove the existing service station and replace with a newer
facility does not comply with the current separation requirement for the sale of alcoholic
beverages.  However, the alcohol sales on this site are currently not subject to the



spacing requirement since the sales pre-dated the ordinance.  The special permit
applied for is to expand the nonconforming use, which in this case is the sale of
alcohol.

6. In reviewing the special permit for the expansion of nonconforming uses, the following
criteria should be considered:
(a) Effects on adjacent property, traffic, city utility service needs;
(b) Density of land use zoning for the subject property and adjacent property;
(c) The degree of hardship upon the applicant which would be caused by failure to
grant such a permit.

Criterion (a):  The effect this proposal would have on adjacent property would likely
most be felt on the residential properties west of the service station and south of the
alley.  The proposed site plan moves the licensed premises nearer to the residential
district than the existing building.  The residential properties to the south of the alley
currently do not share alley access with the service station and are buffered by the
existing residential uses adjacent to the existing service station.  Traffic will
theoretically be positively impacted by the proposed removal of the east drive and
moving the north drive further west from the intersection; access will be provided by the
alley between the residential and commercial uses.

Criterion (b):  While the proposed building is larger than the existing one, the overall
density of the development of this site is roughly the same since the buildings on the
parcel to the south and west are proposed to be removed as well.  The commercial
density will increase.

Criterion (c):  The hardship to the applicant if the expansion of a nonconforming use is
not passed would be the loss in future additional revenue from the increased retail
sales.

7. N. 70th Street and Havelock Avenue are both in a 40' building line district.  The
setbacks shall be measured from 40' from the centerline of the street.

8. It would be possible to construct the service station on the proposed site so that it
would be in compliance with the 100' spacing requirement, but the configuration might
not improve the relationship between the surrounding residential properties and the
new service station.  However, due to setback requirements of the B-1 zone and
building line districts, the building envelope would only be approximately 16'x32' (512
sq. ft.).  If the building was constructed 100' from the residential zone, the applicant
could still use this special permit to expand a nonconforming use if they still want to sell
alcohol because they would be reconstructing a building.

The alternative would be to construct the building more than 100' from the residential
zone and apply for a special permit for the sale of alcohol for consumption off the
premises rather than a special permit to expand a nonconforming use.  This would



make it a conforming use.  However, due to setback requirements of the B-1 zone and
building line districts, the building envelope would only be approximately 16'x32' (512
sq. ft.).

It would be possible to expand the nonconforming use and stay within the B-1 district.
The B-1 district includes the existing service station, the multiple family dwelling to the
south, and the 50' wide lot to the west.  The developer has indicated that it may be
possible to minimize the change of zone request to reflect only a slight encroachment
into the R-2 district.  Under any of these scenarios, a special permit would be required.

9. The submitted site plan proposes to pave a large portion of the alley which is currently
gravel.  This would be an improvement to the existing conditions.

10. The site plan must comply with all required screening, landscaping, setbacks, parking,
site circulation, and design standards (except for stacking at pumps) at the time of
building permits.  Due to the alley, the proposed service station’s access to the alley,
and the residents’ use of the alley to access their garages, it would be very difficult to
screen this site from the residential uses to the south.

11. This application is in the vicinity of a school.  The site is approximately 1,200' from
Norwood Park Elementary School.

12. A revised site plan is necessary to determine the boundary of the change of zone
#07020 submitted in conjunction with this application.

13. The existing layout with the building backing up to the residential to the west buffers
and mitigates the activity of customers going in and out of the building, light from the
pumping area, and some noise.

14. In order to reduce light pollution, the applicant will use flush mounted lights in the
canopy and will provide more than the minimum landscaping along the streets.

15. The requested waiver to modify the design standards to reduce the stacking
requirement is allowable because the site plan will provide passing lanes between
pumps.

CONDITIONS OF APPROVAL:

Site Specific Conditions:
1. This approval permits the expansion of a nonconforming use (the sale of alcohol for

consumption off the premises).

2. This approval permits the modifications to design standards for stacking at pumps to
allow one stacked vehicle per pump instead of two.



3. A revised site plan must be submitted for approval of the Public Works Department
and Planning Department before building permits may be issued.

4. This approval does not allow an automobile wash facility.

5. The City Council approves associated request:

5.1 Change of Zone #07020

Standard Conditions:

6. The following conditions are applicable to all requests:

6.1 Before occupying building, all development and construction is to comply with
the approved plans.

6.2 All privately-owned improvements, including landscaping, are to be permanently
maintained by the owner.

6.3 Add a 6' landscape strip along entire frontage of Havelock Avenue, excluding
the driveway return.

6.4 The site plan accompanying this permit shall be the basis for all interpretations
of setbacks, yards, locations of buildings, location of parking and circulation
elements, and similar matters.

6.5 This resolution's terms, conditions, and requirements bind and obligate the
permittee, its successors and assigns.

6.6 The applicant shall sign and return the letter of acceptance to the City Clerk
within 60 days following the approval of the special permit, provided, however,
said 60-day period may be extended up to six months by administrative
amendment.   The City Clerk shall file a copy of the resolution approving the
special permit and the letter of acceptance with the Register of Deeds, filling
fees therefor to be paid in advance by the applicant.

Prepared by:

________________________
Brandon M. Garrett, AICP



DATE: April 16, 2007

APPLICANT: Casey’s Retail Company

OWNER: Millhaven, LLC
PO Box 22772
Lincoln, NE 68542

CONTACT: Mark Hunzeker
1045 Lincoln Mall, Ste. 200
Lincoln, NE 68508
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One Square Mile
Sec. 09 T10N R07E

Zoning:

R-1 to R-8
AG
AGR
R-C
O-1
O-2
O-3
R-T
B-1
B-2
B-3
B-4
B-5
H-1
H-2
H-3
H-4
I-1
I-2
I-3
P

Residential District
Agricultural District
Agricultural Residential District
Residential Conservation District
Office District
Suburban Office District
Office Park District
Residential Transition District
Local Business District
Planned Neighborhood Business District
Commercial District
Lincoln Center Business District
Planned Regional Business District
Interstate Commercial District
Highway Business District
Highway Commercial District
General Commercial District
Industrial District
Industrial Park District
Employment Center District
Public Use District 
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